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DIGEST.

[1] Acknerledemnent.

(I} Acknowledgment raves
fimitstion but plaintaff st prove
his cauic of action. 1.J.16

<) An acknowledgment ean
form batisof a smit. 1546 8. 4
1086 8, 69

(31 The words 'aithout pre-
Judice’ have po meautng, an offer
Gushfied with these werds amo-
unts to an acknowledpment nnd
taves Limtation. 19¢7 S, 13

[2] Adoptien,

A sonless Jam widow  ean
adopt without husband's pernns
sion or kinsmen’s comsent, A
Jain can be ndepted il 32 and
probably there 18 no himit of age.

No ndoption cercmonies are
necessary amongst Jarns but there
is no decided eate in Ajmer-Mer-
wera,

Doctrine of  factum.vulot
apphes to lack of pon-essentinl
ceremonies only. Even amongst
Jaios, orphans cannot be adopted
without a custom a8 giving
ceremony 1s essential and umver-
#al in Hindu Law, 1927 S. 4¢

[5] Adverse Possession

Exclusive postession of one
co-shurer is not per se, adverse,
there should be open nssertion
of hostile title

An alienee’s possession be-
comes adverse forthwith piovi.
ded other co-sharers have natice,

1927 S 37

[4] Amendment.

Ses.C. £,C, O. 6, R. 17,

(5] Aimer Courts’ Regulation,

(1) Sec. 15—Nosecond ap-
peal Jies under 8. 15 sgainst a
decision which is final under the
Civil Procedure Code. 1.7, 25
(2) Second appeal lieson beth
facts and law. 2J. 27
(3) Tho new Regulntion of
IX of 1926 has not taken awny
rights of appeal under old Regu-
jation which acerued before it
beeaws law, 2. 87
(4) 8. 17.—Nosecond appeal
hies when first appellate Cowt
confirms original Court’s decision,
1J. 29

(67 dymer Land Revenue Regu-
lation.
f1) Sec. 7.—~Every oceupier
of unmproved Shamlat land is
s touant at will, 2J. 28
(2) Ss, 9,10 & 119.~-Civil
Courts can partition Iauds not
coyered by section 9, 2J. 46
(3) S. 41— Usufruotunry
mortgage creates ex-propristory
tenaucy. 1925 S, 49
(4) S. 107.—This section
does not provide for trial and
disposal of rent suits by Revenus

Ofticexs. There are no rent
Courts in Ajmer-Merwnra,
2J, 28

(5) Dewan of Dargah is a
Jagirdar and not an Istimrardar.
1925 8. 26

[7] Arbitration-Award,
l..f bAws.rd .wou_ld be maintai-
ned if bad portion is sepn(.‘; =

rr—
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[ 4]

(12) S.15). a—Even if no
sufficient cause shown court
has  inherent power to
restore suit dismnssed for
default,

1927 8. 20

., b-Cowit cannot alter its order
because subsequently it
changes its mind

1926 8. 19

e—Abuse of court’s powers
defined, .

s " 1925 S, 49

d—Bigh Court ean remand
a case in the interests of

" justies,

. 1925 8. 42
e—Has no application whers

other provision of law
exists. 3J, 13
1926 8, 19

(13) 0.1 R.8-If order made
in trial court it is not necessary
to adopt similar proceedings in
appellate court. 2J 66

«(14) 0. 2 R. 2— Plaintiff
though entitled to claim posse-
ssion can sue for damages only
and decres for mesne profits can-
not be refused if they are due.

27 23
(15} 0. 6 R.17. a—Suit as
brought unsustainable, pla-
int cannotbe ordered to be
amended. Proper order is
to allow its withdrawal with
leave to bring a fresh suit.
1926 S, 41
b--Leave to amend—when
granted and when refused.
) , 1925 8. 1
¢—Order refusingamendment
is not revisable,
1925 S. 21

d—When finding about un-
maintainability of suit not
ot uside, no leave to amend
can be granted.
2J.75
(16) 0. 9 R. 8—TEx-paite
orders shonld e passed only on
proof of legal service.
: 1514
{17) 0.9 R. 9. a—Plaintiff
reaching court the same
1 day, suit should be restored
3J i
b—Even if no sufficient
cause shown, court has
‘inherent power to restors
suit dismissed for default.
1927 8. 20
(18) 0. 14.—Double and
Degative issues croate confusion
and should not be framed.

3J. 13
(19) 0.17 R. 3.~Case not
dismissed on merits, oider is
not under O. 17 R, 3. 1926 S. 41
(20) 0. 21 R, 89.—8ale on
Sunday is oot invalid, 2.7, 88
@) 0 22R.3 (DGR, 4.
a—No decree which wounld be
infructous can be passed in
absence of legal represen-

*tatives of the parties.
b—1In a representative suit if
legal representatives are
not brought on record the

whole suit abates,

2J 86
(22) 0.22 R 5.—Intermed-
dler and reversioner are both
legal representatives. 2J.17
(23) 0.22R.9.~No second
appeal lies against an order
uander thisrule. 3J. 19



[5]

() 0. 23 R. 3-Avnadjust-
ment or compromise in appeal
can be enquired into by appelinto
court alons and not by the trial
court. 1926 8. 198

(23)  0.27 R.4.-The enquiry
should be carried out by the
court in which the suit is ﬁle:},

1.0

(26) 0.37 R. 7.-Query —
Does an agresment to refer fall
within this rule. 1027 8. 26

(27) ©.39 R.1.—Ordor not
grantiog injunction 1s not revis-
able, 1025 8, 0

(28) 0.41R. 23. a—Cass

not Jismissed on merits—
it is & decision on a prelim-
inary point. Preliminary
-point meaning of.
1926 S. 41
b—Any question of fact or
Jaw the decision of which
avoids full hearing is a
prelimisary potat.
2Jd.¢62
(29) 0.47 R.1, a—Itis no
grouud for review that if
avother  opportunity is
granted applicaut  would
satisfy that previous order
was wrong, 1926 8. 28
b—Discovery of now autho-
rity 18 no ground,
1926 8 19
c—What is‘sufficient cause’
1926 S, 2
d—The words “other suffi-
oient cause” whould be
construed on the principle
of ‘ejusdem generis.’
1924 8. 1

e—[1] No reviow lies against
order dismissing suit or
application for default.

2} An order allowing
such roview is revisable.
1924 8. 1,

f~-Omission to hear parties
in revision is no ground
for 1eview 1J.¢

(30) Schedule 2 Para 20
(2)—Persons not parties to refe-
rence oaunot be made parties in
the application to file the award

lJ.7

[91 Contract Aet.

a—1Iu sabsonce of prohibition
a wife is entitled to pladgs
bor husband’s credit for
necessaries, 1173 16

b-Station Masters and Traffic
Inapectors have no sutho-
rity to bind the Railway
Admnistiation by their
promises, 1926 S. 14

¢—S, 184-A miuor can bean
agent but principal eannot
sie mivor for loss nor can
minorsue principal for his
commission. 19¢6 S. ¢

[10] Co-Sharers,

Exclusive possession of orne
is not persc adverss possession,
There should be an open assertion |
of hostile title, Analienee’s pnss-i
es-ion however becomes forthwith i
adverse provided other co-sha- |
re1s hnye notice of the alienation |

1927 8.37 %
[11] Court fees Ace,
u—S8., 7 Cl. 4 (c)-Plaintiff is
not entitled to asssume =a
ridiculous  figuie for
consequential zelief.
1926 82>
A o



(12) S.151. a—Even ifno
sufficient ¢ause shown court
has  inherent power to
restore suit disanssed for
default.

1927 8. 20

., b~Cowit eannot slter its order
" bechuse subsequently it
changes its mind

1926 S. 19

e—Abuse of court’s powers
defined. R

' 1925 S, 49

d—High Court can remand
a case in the interests of
Jjusties,
- 1825 8. 42
e—_Has no application where

other provision of law
exists. 3., 13
1926 S, 19

(13) 0.1 R.8-If order made
in trial court it is not necessary
to adopt similar proceedings in
appeliate court. 2J 58

-(14) 0. 2 R, 2— Plsintiff
though entitled to claim posse-
ssion can sue for damages only
and decres for mesne profits can.
not be refused if they are due.

2J.23

(15) 0. 6 R. 17, a—Suit as

brought unsustainable, pla-
int cannotbe ordered to be
amended, Proper order is
to allow its withdrawal with
leave to bring a (resh suit.
1926 8. 41
b.~Leave to amend—when
granted aod when refused.
X 1925 8. 21
c—Order refusing amendment
ig not rovisabla,
1925 8. 21

d—When finding about un.
maintainability of suit not
set saside, no leave to amend
can be gianted.
2075
(16) 6. 9 R, 8—Ex-parte
orders shoulid Fe passed only on
proof of legal service.

17.14
{17) 0. 9 R. 9. a—Plaintiff
reaching ecourt the same
. day, suit should be restored
3J 4
b—Tven if no sufficient
cause shown, court has
‘ipherent power to restore
suit dismissed for default.
1927 8, 20
(18) 0. 14.—Touble snd
nsgative issues create confusion
and should ot be framed.
3J. 18
(19) 0.17 R, 3.—Case not
dismissed on merits, order is
not under O. 17 R, 8. 1926 S. 41
(20) 0.21 R, 89,—Sale on
Sunday is pot invalid, 2.7, 88
@21} 0.22R.3 (&R 4.
a—No decree which would be
iufructous ean be passed in
abrence of legal represen-
s tatives of the partiei.
b—In o Tepressntative suit if
legal repiresentatives are
ot brought oa record the
whole suit abates,
2J. 85
(22) 0,22 R. 5.—Intermed-
dier and reversioner are both
legal represeutatives, 2J.17
(23) 0.22R,9.—No second

appeal lios against an order
under thisrule, 3J.19



[s1

(24) 0.23 R, 3.-~Anadjust-
ment or compromise in nppeal
can be enquired inmto by appeliate
court alone and not by the trial
conrt. 1026 8. 19

(25) 0.27 R.4.-The coquiry
should be carried out by the
court in which the suit is filed.

139

(26) 0.37 R. 7-Query —
Does an agresment to refer fall
within this rule, 1927 8. 26

27) .39 R.1.—Ordor not
granting injunctiop is not revis-
able, 1025 8. 0

(28) 0. 41 R.23. «—Caso
not dismissed on merits—
it is & decision on a prelim-
inary point. Preliminary

-point meaning of.

1026 8. 41

b—Any question of fact or

Jaw the decision of which

avoids full hearing i1s »
prelnary pont.

2Jd.62

(29) 0.47 R. 1. a—Itis no
ground for review that 1f
avother opportunity is
granted applicaut  wonld
satisly that previous order
Wa§ WIong, 1926 S. 28

b~—Discovery ot new autho-
rity 1s no grouud,
1926 8 19
c~What is‘sufficient cauge’
1925 S, 2
d—The words “other suffi-
cient cause” shounld be
construed on the principle
of *ejusdemn gensris’
1924 S, 1

e—[1] No review lies against
order dismissing suit or
application for default,

[2] An order allowing
such roview is ravisable,
1924 S, 1.
Jf-=Omission to hear parties
in revision is no ground
for review J.6
(30) Schedule 2 Para 20
(2}—Persons notparties to rafe-
rence oannot be made parties in
the application to file the award
1J.7

[9) Contract Act.
a—~1TIn sbeenes of prohibition
a wife is entitled to pledge
ber husband’s credit for
necessaries. 17,16
b-Station Masters and Traffic
Inspectors have no sutho-
rity to bind the Railway
Admvistiation by their
Promises, 1926 8. 14
c¢—~S. 1§4~A minor can bean
agent but principal canoot
sne minor tor loss nor esn
minorsuo principal for his
commissiou. 19¢¢ S. 9

[10] Co-Sharers,

Exolusive possession of one
is not perse adverse possession, '
There should be an open assertion ’
of hostile title, Analienee’s poss-
es-ion howeyex becomes forthwith ¢
adverse provided other co-sha-
tors have notice of the alienation

1927 8,37 «

[11] Court fees Act,

«~$. 7 Cl. 4 (c)-Plantiff is
not entitied to assume =a
ridiculous  figure  for
consequential zelief.

1926 ~

/
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b—-Article 17 {VI:-Partition
suits when plaintiff is in
possession of some portion
of joint property fall with-
in the provisions of the
article. 2J.1 4L H.C.

[12] Cosis.

a—=Snit not tried op ments,
ordinary rule is to direct
each party to bear his own
costs, 1926 8. 88
b—Recond appeal lies with
regards to costswhen ques
tionof principle is jvvolved,
1926 8. 88

(18] Crimiual Lrecedure Code,
(1) S. 28-Commitment for an
offenco under S, 17 1 PG
is not illepal if Magistmte
thinks  that he  can not
punish adequately
1980 8. 4
(2} S.105-'Court of Justice’
" juelndes & Revenue Court,
Paking of evidonee on onth
or not 1s immaterial
185 8. 26
%) S. 202-Statemontsunder
this seotion cannot {orm

basis of vonviction.
18

.
{9 §.208-Omissiontorecord
ovideues  olfered by the
peensod 1 un illegality.
1005 8,38
{5) § 238&-It is opento comt
1o vonvivt fornminor offonce
Roughacousod is chatianed

for n umjor offence.
2 J A

(6) 8. 342.

a—Applies to even sum-
mons eases tried sum-

mararily
1.7.39,27, 39,
b—Xon-observance  vitia-
tes trial, 2J 22
(7) S. 367~Judgment based
ou a previous judgment
which has been set aside is
defective. 8J.8
(8)S. 369-There isno review

in Criminal  Procedure
case. 3J. 16
1927 8. ¢

(9) Ss. 421 & 422-Cr. P,
Code does not provide for
disposal of appeals on
prehminary points, If they
are not disposed of summa-
rarily notice must issue to
other side. 1927 8. ¢

(10} 8. 423-Substitution of
fine in lieu of imprisonment
is not eohaucement of

sentonce.
1J 23,1827 8. 12
(11) S, 439 (5-No revision
lios when appeal provided
145

(12) S. 503.— Thers is vo
irregularity in exsmiving
n witness at his house,

2.J.54

(18) S. 526. a—A remark
by DMagistrate  causing
alarm inaceused’s mind is
suflicioat to justify trausfor.
1J, 22

b—"The trying court is bound
to allow ressomable time
lor obtaining crders from

High Court. 1J.387



c—Refusal by trying Ma-

gistrate to decide question

of title does not justily a

transfer. 2J. 9

(14) S.562-No <entence can

be passed whan benefic given
uoder this section,

1J.41

(15) Misceitaneous,
a—If conviction is reverred
and eace is remanded tho
accused should bo tried by
another Magistrate.
8J. 18
b~Criminal proceedings can-
vot be stayed till decision
of civil snit betwean the
parties. 1925 8.29
c¢—To disbeliave defence on
strength of evidenca not
recorded in the case nmounts
to illegality, 1025 8. 30
d—Cnse reported in 29 All
434 has not been followed
elsewhere. Coufession or
statement of  co-accused
alone is not suflicient for
conviction without eorro-
Loratiou, 1925 N. 85
e—Provisions of joint trials
are wot applicable to co.
mmitment proceedings,
1927 S. 4
[14] Custom.
Market custom is binding on
all dealers in that market,
e J 25
(15 Damages.

Therenre 3 classes of domages
(1) to aman’s fame (2) to person
and (3) to property, Whers no
physical damnage has been done
no question of mental damage
arises. 1926 8. 17

[16] Eascments Aet.
a—Where the appertures
which bave been clossd a1e
the only means or egress
of foul air, injunction is
the proper remedy aud
not damages. 2J.73
b—Au ensement decree should
specify amount of air and
light the succeeding party
is entitled to. 2dJ. 78

(17} Evidence Art.
a—Witoess can be contradio-
ted only if former diso-
ropaunt statement is put to
him, 1925 8. 81
h—Where execution of Khata
Baqi is adwitted burden of
now-receipt of consideration
is on defendant,

1926 8. 4
¢ —Previous conviction can
be taken into consideration
when nwarding sentetce but

not in detexmining guilt.
1927 8.1

d—Burden of Proof.

(1) A thief 18 not to prove

that Le did not steal,
ST 7
(2) No court can pince it
where it does not lie
$J, ¢3
¢—S 74 —Certified copies of
eutzies of public record are

adwissible without proof.
2J. 66
f—S. 115 (1)-Ropresentation
under mistake of fact is not
estoppel, 1t should be
intentional. 1925 S, 17

,

)
1

]



(2) First suit dismissed
on admission of perso-
nal liability for claim
bya witness. He can-
not deny his lisbility
in subsequent suit on
that admission

13,18
g—8. 116—~Tenant retaining
possession  csnnat  deny

landlord’s title. He should
file another snit aftex
giving possession, Quest-
jon of title between
landlord and tenant can not
be gona into a rent suit.

8J. 11

[18] Excise Regnlation.

(1) Whan illicit opium is
secretly placed by its owner in
an unlikely/pluca it continues to be
jn tha owner’s possession, secrecy
taking place of locks and bolts,
' 1927 8,9

(2) If a substapeo hasa che-
mical trace of cocaine only it is
pot a sale of cocaine.

1945 8.8
[19] Froud.

Partivsequally guilty of frand.
Jdefdt. should succeed if frand has
been cariied out. 2. 37

o

25 (1)~ Fthey ean sotrust
custody  asd

aducntionbof I;:s
dren to another but tbe
:\‘:L‘tlhority is revocable _ Courts
iu 1odia exercise equity jurisdic-
ion and they ent refgse return
of custody of children to their
savher if the wellare ?( the

minors demands it. What is

'e Welfare, defined
> 1926 S.4

wnoxre
N

9

nardian and (Vards Act.

[21) Hindu Law.

a—Sons and grandsons are
bound to pay off mortgage
execnted for liquidating
aotecedent debts. 2 J, 69
b—Antecedent debt means
_antecedent in fact as well
as iv time. Bormrowing on
the occasion of a grant of
mortgage is not antecedent.
1925 8. 48

[22) Ind:an Factorics Act,

S. 41-A bieach of rules under
S.18 el (4) falls upder this sec-
tion, A mapager can escape li-
sbility ouly when the offence
is proved sgainst the actual
offender., 24J,39

[28] /nterest.
o—~When there is a pledge
a8 focurity, rate of 40 per
cont is excessive and unfair,
335
b~Stipulated rate should be
allowed however high un-
less it comes under S. 74 of
the Contract Actor 8.3
of thu Usurious Lioans Aect,
83.6, 1927 8. 19

24] Jomns,

a—Jains in matters of adop-
tion and inheritancs are
woverned by Hivdu Law
in absence of custom.

b—A souless Jain widow van -
adopt without husband’s
pormission or  kinsmen's
consent

¢~A Jain can be adopted till
32 and probably there 15
no it of age.

d—No adoption coremonies
ara pecessary smongst Jaing
but thers is nodecided case™
in Ajwer-Merwara,




=4

e~Fven  amenget  Juns
crphare eannot be adopted
withcut a cuttni.

19£7 8. i¢

23)  Jurshiction,

a—\ Court canpot acquure
Jurisdietion by mere
praciue,

eJ 25
b—JTurisdiction depends on
frasne of smit and not on
the defence set up.
1926 S. 17
e—QObgection ngnalast  juris-
diction can be taken at any
tme 1t cannot be miven
up by waner.
1027 8.1
[26] Land acquisition Act.
The ordinary principle of
wwarding compensstion defined.

1926 S, 54
[271 Limitatio
(1) 5 & Article 164.—
Section 5 hus no application in
Ajmer-Merwara for setting aside
ex-parte decree,
1927 8 23
(2V Ss. 6 and 8.— Section
8§ governs section 6.
1927 8. 87
(3) S 13.—Wheare defen-
dunt is resident of & Native stato
very littlo evidence is sufficient
to obtain benefit of this section
because the presumption is that
he normally rendes out of Bri-
tish India,
1927 8, 50
(4) S. 20 — Payment by
money order saves limitation,
Date of receipt and not despatch
is dato of payment,
19¢7 S, 25

(5)  Article 120.—~Limita-
tion for suit to enforce pious
obligation of o Hindu son is 6
years, It runs from the death
of the father,

1025 8 45

(6Y  Articles 142 & 144.—
A st by a oo sharer or co-mort-
waror who did not join aliena.
tion for possessinn is governed
by Articlo 144 nnd not 142,

1027 8,87

(7)  Article 144,—~If pro-
perty lost by nuction sale comes
agnin 1o lhands of legal repre-
sentatives-in-nterest, it does not
give first starting  pownt for
hmatation.

2.0 77

(8) Decres payable by ins-
talments and wholo amonnt pay-
able on dofault. On defautl
Decree-Holdar must execute for
the whole amount due. Hohas no
option to g0 on receiving instal-
monts. Limitation for the whole
amount runs from date of do-
fuult, 1925 8,57

(28] Mokamedapn Law.

Pirzadas are not recogmsed{

as a clnss, 1947 S, 15

[29] Vertgage.

(1} Purchase of part of the
wortgaged property by mortga.
aee does not discharge the mort-
gnge. 1..18

{2) An usufructuary mortga-
ge amounts to o partipg with
proprietory 11ghts, which are

wade up of rights of possessien, |

enjoyment and disposition.
1925 8.



[10]

[30] Penal Code.

(1) S. 84.—The criterion is
whether accused knew the nature
of the act. Abnormality alone
is ot sufficient,

2.J. 14

(2) Ss.186 & 353.~Gireater
offence includes the lesser. A
man cannot be convicted both
of assault on and obstructing a
public servant. A mere fhght
is no obstruetion.

1927 8. 1

8y 8. 302.—It is unsafe
to convict on the sole uncorro-
borated evidence of an eye-wit-
ness. 2J.3
(4) 8.376.— Of all falso
chargas rapes 1s the one most
easily made. In rape cases very
great weight 1s attached to the
character of the prosecutrix.
1925 ~ 38
(3) S.447 — Intention to
annoy should be inferred from
actions, A wman 1s presumed
to intend narural consequences
of his actions
2021
(6) S. 464 — The word
‘make’ does not necessarily con-
note execution or sigeature of a
documont.  Essence of offence of
forgery defined, Invoices do
n0t require signature or execu.
tion.

1926 8. 1
© (7) Sentence.—Should not
be severe where inteution is to
give ordinary benting though
they result in grievous hurt

24J, 47
| DPossession
arpareal contact is not phy-
demont iuvolved in logal
m of possession,

Possession means rot only power
to deal with a thing to the exclu-
sion of othecs but also determi-
vation to exereise it on cne’s
behalf.
1927 8. 9
[82] Practice,

(1) In Ajmer-Merwara the
Allahabad view is to be preferied
when there is conflict of opinion
amongst the various High Courts.

1926 8. 25

(2) Mention of wrong pro-
vision of law does not make
oider under that provision,

19%6 8. 41

(3% Sigu of truth is agree-
mant of witnesses on material
facts with disorepancies on minor
points, Agresment on minor points
is generally a sign of concocted
evidance,

1927 8. 47

(4) Fixing case onholiday
and absenting o party on the
following day is improper.

1..9

(5) Court is bouvd to
compel attendance of defence
witnesses, 1J.87

(6) The doctor who first
examined and treated the iojured
person must be ecalled by the
Proseention, {siling which, by
the Court, 2J 47

(7} An order should state

the authority on which it is made,

3J.18

(8) Witnesses present should

be esamined to save their
repented attendancs

o

L 21



[ ]

(") High Court will wvot
ordinarily rubstitute its own
appreciation of evidence or facts
for that of the trinl Court.

1905 8.9

(10) Necessiry  facts not
pleaded or proved. Court not
entitled to apply Inw relevant to
those facts,

1025 8. 46

(1) There is vo presumption
that sales by widows are ata
ruinous rate for them,

1925 8. 54
93] Preemption,

(1) S.7.—Lavd  within
Municipal hmits of n town is
not governed by ‘S. 7. Revenuo
records are not evidence of real
chatacter of nn aven,

3d1

(2) S.B.—There is o
presumption in Ajmer town about
the prevalence of the right of
preemption. It must be posi-
tively proved by the plaintitf.

3J. 23

(3) Not necessary to find

nmarket price when nctual price

has been ascortained.

3., 1¢

[34] FProvemeral Insolvency Aet

(1) .28 (2) & S. 66

(2 j—~Receiver has no mere po-

wer to leave more than a moiety

of apublic-servant-nsolvent's pay

1 his hands, thongh under S, 66

(2) ho may allow soms portion

of the moiety of the attached
pay to him for maintenance,

1926 8.81

(2) 75 —A revision lios to

tho High Coutt. Code of Civil

Procedure applies,to Insolvency
Courts only in so far as its pro-
visions have been incorporated
in Act V of 1920, 1926 8, 31

(851 Provincial Small Causes
Courts Act,

(1) S. 17.—A deposit or
security within period of limita-
tion for application is enough.

1J.15

(2) S. 25, a— High Court

will ioterfere if the decision
is inequitable, To rejoct
undefended clnim suppoited
by sworn  testimony s
inequitable, 24,31

b—Wrong decision on limi-
tation 15 not wround per
se for reviston.

1925 8.6
c—Ravision lies agninst an
order by the 8.C.C. uader

5. 95C. P. C.
1926 8. 17
d—No ravision on findings
of fact unless 1mposaible or
pevverss. That H. C iy
take  different  view of
avidenco 15 no ground
for revision. 1925 8. 18
(3) Article 31.—Is not
applieable, 1f thete 18 no alleca.
tion nhout dofendant’s receiving
the suit money, 1.5.25

4\ Swmt  for recovering
woney awarded by Arbitrator 1s
cogmsabla by Sma!l Causes

1926 . 14

(5) Suit for dnmages for—
refusing to allow wrngation f
a well 158 Small Causes.

S
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[36] Public,Gamblincht._

(1) 8. 6 —A find of ins-
truments of gaming in a house
rmses & presumption uader this
zection against the owner of the
honse. 2.J.10

(¢) S.6.—It is not essen-
tial that every transaction con-
pected with gamirg should ocear
ju the gaming house. 27 10

(8) Tickets used as a me-
morapda TO 1€cOVEr wagers are
jostruments of gaming.

2.J.10
[87] Ruilways Act.

(1) 8.54.—Rule 59 of the
Classification of goods, rale is
not ultra vires. 1J.1

(2) §. 72. a—Raiway

must prove loss ro clam
protection of Risk-Note,
Mere non-receipt at desti-
nation is not loss. 3 /.8
bh—Overcharge of freight at
destination by mistake does
unot affect the contract
under the Risk-Note
1925 S, 14
(3) Ss 77 & 140. a_A notice
should be served an the Ageut
and on no other cfficer,
1J.1
b —The provision of wotics
is imperative, 1J. 10

[38] PRegistration det,
Obiter :—A mere receipt of
mortgage-money does not require
registration, 1027 8, 42

[39) Revision,

SeaS 115C, P.C. & S. 25
Provincial Small Causes Courts
Act,

[46] Succession Act.

S. 302, a—Court is entitled
to pass orders for imme-
dinte necessities of the
deceased’s family.

b—Court is bound to grant

sdminpistration on  the
pleadings,
¢—A sole administrator is

preferableto joint adminis-
trators, male to female and
one accustomed to business
to one who is uot,
1927 8, 52
41y Tort,
Private nuisance like privy-
test of 1nconvenionce,
1927 S, 29
[42] Transferof. Property Act,
see Mortgage.

{43] Usurious Loans
See also Intevest,

The Act applies to Ajwer-
Merwara, 3J.5

Aet,

[44] WAL

A porson appointed by a
will to represent the estate in
litigation is an Exeeutor. A
man ceases to be an executor
when the contingency for which
he was appointed takes placa.

ed g2



Errata to the Supplement A, M. L. }.

 Please Corvect acherever necessary.)

192
At Page 1. Line 15, For Apperanco  Read Appearnnce,
1925,

, , 3. Last hme  For Judgement  Read Judgmeunt.
. . 9. Loaue 5. y ” ’ »
. , &, 10 . Apphettion . Application,
, , &, 1l , Reavison , lRevision.

\ . 8. .2 . Arguenble . Arguable,
, , 9 Lo . Judgement , Judgment,
. . - + Applieants s Applicants,
. , 1, ., 8 , ALDLTL , ADJs,
, , 1L, 10 , Arbitrarly , Arbitrarily,
. 2., 8, , Wsich »  Which.

. , M., 3. , Filling , Hiling.

v y 4 ’ 9. ] » ’ ”

' . 18 . 1. , Atully ,  Actually,

. , 8 ooa , Ivew . View.

N , v, 230, , Cival , Civil

' , 19, 18, . On , No.

s , 20 , 5 , Beginning , Bogining,

. . . , 29, , Neocessarily , Necessarily,
, o, 2L, e , 1927 , 1925,

. . 23, 2 . Mortgagor » Mortgagee,
, , 23, 23 , Questen + Question,

. . 25, 98, . Iutriduce »  lntroduce.

' , 34, oL , Ulegallity ,  llegality,

' , 3. , I8 , Decenaseds y  Deceased’s.

, , 36, 5, , Presecution »  Prosecution.
. , 88. , 23, , Shees . Shoes.

. , 39, 26, , Prime facie , Prima facie,
s , 4L, 9, , Findings , Finding,

' , 42, 8. , Assesors Assessors,

R , 47, 4. , Defoudent , Defandant.

, . , 26, , Sons , Sops'

s , 5L, 1L , With ,  Within,

, , 56, , L , (Gangmens . Gangmen's.
., 5, , Apperlant , Appellant.
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1, Line 8.
1 , 9.
L., 22
3, 8.
4, , 2L
5 , 3L
. o, 5
il s 6.
4, , 5
25, , .
28, , 15
%9, , &
29. P
30 . 24
30. Last line
33, Lice 11.
36, , 15,
36. , 15
40. , 0.
40 , 18
2, 9
43, 13,
4, Y
4, 16
i, 6
48 ) o7,
49, 922,
, , 2.
s , 3L
52, , 3L
a4, 2
54, f 8,
35, 99,
56, . 4.
6., 24
56, , 24,
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Tusert “in’* botween “produces’ and “its.”
Read Indenture.

, Imprisionment
Insert “in” between “produces’™ and “it.”
Read Indian,

For Indeture

. For Indiad

, Tilled |
Evidentary
, Appellant
, Allahabod

, Axise

, Appliction

, Applient

, Was

, Clain

, Throrough

y Sin

, Shorn

, Technicalties
, Judgewsnt

' Resi)‘c'mdnut
Which

, Then

Ozder

,
Insert ¢ 4’ between ¢

1

]

’

Imprisonment.

Filed.
Evidentiary,
Applicant,
Allababad
Aside,
Applieation,
Applicant.
Has,

Claim,

‘L hrough.
Suo,

Short,

Technicalities,

Judgmenut,

Bespgndont.
With,
Thero,
Other,

but* and ¢could!

For Respondants Read Respoudonts,

, Walfore

» Capiicons

, Appelaut

, Tho

, Capricous

, Interferred

,  Univerity

, Gnardianship
, Cleily

» Shonld

Wollnro,
Caprloious,
Appoliaut,
Tho.
Capricious,
Interferod.
University,
Guardianslip,
Clearly,
Should,
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Line 11, For offenco Road Offenco.
,  20. , Soperato , Sopnrate.
1] l2- 1] L ”
, 23&20., Comitmment , Comitmont,
, G , Appeallant , Appollnnt.
. , Re-ognised ,  Recognised,
, 18, Causea ,  Cause,

Last lino but one Insert ‘an’
‘application.
Lino 11, For Judgement.

botweon *is’ and

Read Read Judgmont-

dobtor debtox,

Luse 1. Fuor Courts’ Read Court's.

N S B , Of , Of

, , Tm , The.

, W , Mayunot ,  May not.

y 4 , YPer seo . Porso,

s 7 . Asseation . Assertion.
Line 35 Put a full stop after neressary, and put

i Capital * N for sniall “n.!

Line 16, For Jaorr Read Jarao,

. 20, , Brought ,  Bonght.

£ 4' b Nl E) ”

, 10, , Statament v Statement,

, L , Is » In,

, S , Circum Stances, Circumstancgs,

.1 , Veetom , Vietin,

, o4, , Worbing + Workineg,

, 29, ., Secused v Acenn,
Last hne , Case . Car,
Line 29. , Witness v Wity

, 26, , Be + B,

, 28 , Dne s Dua,

, SL , Cnce y  Cag
TLast line . Conduet v Codyer.
Lino 23, , Rebuto v Retoge

—_— —
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REVISION APPLICATION NO, 132 OF 1924

BEFORE MR, 8. J. MURPRHY, 1.cs.

Ganesh Das son of Kalu Ram of Beawar:
Defendant—Applicant.
Versus
Inder Bhan Blargava son of late Pandit Phu) Chand under
the guardianehip of his mother Mst. Parbati and others of Ajmer.
Opposite Party.

Application ngainst the order of the Sub-Judge, Ajmer,
passed on 5th November 1921,

fa) The words *other sufficient cause' in Q. 47, R. 1 are to be conas
trued in the light of the previous words and on the principle
of the rule of *ejusdem generis’ A.LR. 1922, P.C. 112
(Chajjg Ram v, Neki) foll.

(0) Default in putting in an nppcru;lce under 0.9, R. 8. is in no
sense analogous to thew sufficient causes and no review
against an order diunissing snit or application in default
lics. A LI 1924, Cal. 774 reliod opon.

(¢ A rovision Hes agiinst sucl a wrong ordor allowing review,

M. L. Capoor and B. D Khanna . Jor l/ipplimnt, )
Daya Shanker ... . . for Respondent,
ORDER.

Applicant seeks to have the order of the Sub.Judge, First
Class granting a review of his order dismissing the plaintiffs’ suit
for default of nppearance, revised. The points arising are (1)
whether the order complained of is open to revision and (2)
whether if it is the learned Sub.Judge had power to grant a
review,



Y

I find on these points—(1) In the affirmative, and (2)in
the negative. Revision is sought under Section 113 () of the
Codeof Civil Procedure. The issue really depends on the second
.issue. The question is whether the facts as found constitute
within the meaning of Order 47 rule 1 ‘other sufficient cause.’
The Privy Council’s decizion in Chajju Ram v. Neki (1922 P.C.)
is that these words are to be constraed in the light of the previ-
ous words and on the principle of the rule of ‘¢jusdem generis.’
The reason must be one having sufficiency of a kind analogous
to cxcusable failure to bring to the notice of the Court new or
important matter, or analogous to error on the face of the record.
It scems to me that default in putting in an'appearance under
Order 9 rale 8 is in no sense analogons to these sufficient canses
and morcover another remedy is provided which in this case
was resorte to and which resulted in a second failure. I think
no review was maintainable. The facts ave practically parallel to
the ones considered in the Cualentta case, Bindubeshini Roy v.
The Secretary of State reported in the All Indiv Reporter
Nov. 1924 part 11 p. 774 and it iz an adjacent case. [ sot aside
the order of tha court below and direct the original decision to
be restored. Costs of this application and the review will be
paid by the opposite party.

_ 14.3-25
1925,

(1) REVIEW APPLICATION NO. 18 OF 1925.

Connected with Civil Application No. 88 of 1924, & Civil Second
Appeal No. 14 of 1926. '

BEFORE MR, 8. J. MURPHY, 1. c. s

Firm Soorat Ram Poonam Chand through Soorat Ram of
Beawar, .. e e e Applicant.
Versus, '
tirm Jhunta Lal Kalyan Mal of Maya Nagar.—Opp. Party.
“ :

o



a
a

Against C, C.'s Ordepr—datnl 14-11-1924.

(2) Though the High Court’s Jurisliction undor 8. 115 C.P.C. is not
subject to any cpecific limitation yet the High Court will refuse to
entertain such applicstions where thero has been unreasonable and
unaccounted for delay. '

(&) An order rejecting an application for rovision on the ground
that it ja belated is an exercise of judicial di~cretion, which is not ordi-
parily reviced hut when the delay was due to the applicants’ having
moved the lower Appellite Court for amendment of the decreo and this
fact was overloohed by the Rovising Court it would amount to ¢sufficient
cause’ within tho meaning of 0. 47; R 1 C.P.C.

(¢) An Appeltate Court whilo dismising an appeal and confirming
tho Tower Courl’s decreo cannot direct the Lowor Court to make a fresh
decree on a new hasis of caleulation, Its so acting would amount to a
material illegality and irregular exerciso of jurisdiction.

G. P. Mathur, Bar.-at-Law weu for Appellant,
26-10-25. L. N. Varma wes for Upposite Party.
JUDGMENT.

There is a long and unfortunate history of previous proceed-
ings in this matter. The plaintiffs claim was originally decreed
for Rs. 1673-1-0.  An appeal against this decree was heard by the
learned Additional District Judge who held that the suit had
rightly been decrced and dismissed the appeal but unfortunately
issued a direction to the original court to amend its decree as to
the basis of taking accounts. The original court did so with the
result that the claim was decreed for Rs. 3446-2-9 against defen-
dants who had appealed against the decree for Rs. 1673-1-0 and
plaintiffs were ordered to pay additional court fee in proportion.
Defendants again appealed to the District court and the learned
Additional District Judge who again heard the appeal dismissed
it on the ground that he had already heard it ( and denlt with it
in his judgement of the 13th November 1920 ) and could not re-

B
B
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I find on these points—(1) In the affirmative, and (2) in
the negative. Revision is sought under Section 115 (c) of the
Codeof " Civil Procedure. The issue really depends on the second
_issne. The question is whether the facts as found constitute
within the meaning of Order 47 rule 1 ‘other sufficient cause.’
The Privy Council's decision in Chajju Ram v. Neki (1922 P.C.)
is that these words are to be construed in the light of the previ-
ous words and on the principle of the rale of ‘ejusdem generis.’
The reason must be one having sufficiency of a kind analogous
to excnsable failure to bring to the notice of the Court new or
important matter, or analogous to error on the face of the record.
It scems to me that default in putting in an‘appearance under
QOrder 9 rale 8 is in no sense analogous to these sufficient causes
and morcover another remedy is provided which in this case
was resorte] to and which resulted in a second failuce. I think
no review was maintainable. The facts are practically parallel to
the ones considered in the Caleattn case, flindubeshini Roy v.
The Secretary of State reported in the All Indiv Reporter
Nov. 1924 part 11 p. 774 and it is an adjacent case. [ sot aside
the order of the court below and direct the original decision to
be restored. Costs of this application and the review will be
paid by the opposite party.
, _— 14325
1925,

(1) REVIEW APPLICATION NO. 18 OF 1925.

Connected itk Civil Application No. 88 of 1924, & Civil Second
Appeal No. 14 of 1926.

BEFORE MR. $. J. MURPHY. 1. c. &

Firm Soorat Ram Poonam Chand through Soorat Ram of
Beawsr, .. e e eee Applicant,
Versus. '

Firm Jhonta Lal Kalyan Mal of 3 aga Nagar.—Opp, Party.
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Against C. C.'s Ordep—dated 14-11-1924.

(@) Though the High Court’s Jurisliction undor 8. 115 C..C. is not
subject to any specific limitation yet the High Court will refuso to
entertain #uch npplications whero thers has lLeen unreasonable and
anaccounted for delay. :

(@) An order rejecting an application for rovision on the ground
that it is belated is an exerci<e of judicial discretion, which is not ordi-
parily revised bt when the delay was duo to the applicants’ having
moved the lower Appellate Court for amendment of the decreo and this
fact was overlooked by tho Revising Court it wonld amonnt to *sufficiont
eause’ within the meaning of 0. 47 It 1 C.IMC.

(t) An Appellate Court while dismising an appeat and confirming
tho Lower Courl's decreo cannot direct the Lowoer Court to make a fresh
decree on a new hasis of calculation, Its so acting would amount to a
material illegality and irregular exerciso of jurizdiction.

G. P. Mathar, Bar.-at-Law ws for Appellant,
20-10-25. L. N. Varma wov for Opposite Party,
JUDGMENT.

There is a long and unfortunate history of previous proceed-
ings in this matter. The plaintiffs claim ias originally decreed
for Rs. 1673-1-0.  An appeal against this decree was heard by the
learned Additional District Judge who held that the suit had
rightly heen decrced and dismissed the appeal but unfortunately
issued a direction to the original court to amend its decree as to
the basis of taking accounts. The original court did so with the
result that the claim was decreed for Rs. 8446-2.9 ngainst defen-
dants who had appealed against the decree for Rs. 1673-1-0 and
plaintiffs were ordered to pay additional court fee in proportion,
Defendants again appealed to the District court and the learned
Additional Distriet Judge who again heard the appeal dismissed
it on the ground that he had already heard it ( and denlt with it
in his judgement of the 13th November 1920 ) nnd could not re.



4

hear it, except as a review although it was in fact a fresh decree.
This order was made on 15-4-1923. ’ i

An nppﬁcntion}q revise it was first dismissed and then all-
owed, on a review by the learned Chief Commissioner and the,
appeal was remanded to the District Court so that justice might be .
done to the parties.. It was accordingly re-heard by the learned
Additional District Judge who however again passed an anomalous
order, by which he amended his judgment and,decree of 13-11.20
thotigh what the effect of his amendment is, is not stated in the-
otder. The final result, however, is a decrde for Rs.775. . This
judgment is dated 17th Deceinber 1928, In sostating the history
1 have omitted to mention various other proccedings which were
fruitless and which are not now necessary to the decision of this -
matters A revision npplication was filed against this order of the
15th December 1923 und was dismissed summarily and what T'
now have before me is an application to review that order of di-
smissal.  The ground of review urged is that since no statutory
period of limitation is prescribed for a revision application, my
Tearned predecessor's rejection of this application on this ground
was wrong. This High court's juritdiction under section 113 s,
it is true, not subject to specific limitation, and is discretionary
But all the Indian High courts refuse to entertain such applica-
tions where there has been unreasonable and unaccounted for delay.
The application in this case was made on the 16th August 1924,
but was in some ways defective nud was not Tinally received till
the 10:h Detober 1921, Tt contained a note to the elfect that
it had been presented later because the applicant had mennwhile
applied for the amendment of the deeree of the lower Appellate
court. This docs not scems to have heen considered, probably
betause it was over-looked and the order rought to be reviewed
was passed without a hearing of the applieant.  An order reject-
ing an.applieation for revision on the ground that it i belated is
an exercise of Judicinl diseretion which is not ordinarily reviewed
but T think that in the peculiar cireumstances of this vase the
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facts stated amount to ‘sufficient canse’ and that I should allow
the review. The next point is whether the order sought to be
revised ean e revieed under rection 1153 C. P. C. If it can, this'
must he under clause (¢) of the section, for an illegal or irregular
exercise of juriediction. The judgement in question is that of
the 17th December 1923 which professes to amend the decree of
the 13th November 1920.  The appeal at that date was before the
learned Additional District Judge as the result of this conrt’s
order in revision of 1.9-23 which was to the effect that the appeal
was remanded (implying that the deerce of the 17th December
1923 was set aside ) to be re-heard.  The learned Additional
District Judge's powers were therefore those defined in section
107 of the C. P. C. subject to the varjous rules in Order 41 relat-
ing to appeals.  But to amend a deeree formerly passed in appeal
by the same court in the snme matter 1~ not one of the powers
conferred on appellate courts by section 107 and Order 41 and
this can only be done under scetion 132 or possibly in an extreme
ease under section 151 of the Code.  The former scction 15 cons
fined to clerical ar arithmetical mistakes or accidental slips or
omissions and does not anthorize amendments on the merits, and it
doe~ not seem to me to have been a case proper to bring within
section 151 though this scction is referred to in the learned Chief
Commissioner's arder.  The real “point hefore the learned Addit-
ional District Judge was that his deeree of the 13th November
1920 was one which he was not empowered to make, for he had
then been sitting as an appellate court and his powers were limited
by eection 107 and Order 41 and he could not while dismissing
the appeal and confirming the lower court's decree direct it to
make a fresh one on a new Dbasis of calculstion. He hadthen
acted with material illegality and irregwlarity in the cxercise of
his jurisdiction and he again so ncted when he amended his for-
mer appellate decrce. I think that what he should have done on
the remand after it had been found by himself and in revision by
the Chief Commissioner that-he had no authority to make the

a2\
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decree he did in 1920 was to re-hear the appeal from that point
neglecting all the Sub-Judge’s proceedings which had resulted on
his irregular direction to the original Court.

There have thus been in the course of these proceedings two
instances of the illegal and irregular exercise of jurisdiction and
I thercfore think inspite of the delays which have taken place it
is o fit case for the exercise of this court’s revisional jurisdiction.

1 sct aside the Additional Distriet Judge's judgment and
deerees of the 13th November 1920, the 15th April 1923 and 15th
December 1923 nnd direct that court to hear and dispose of appeal
No. 88 of 1919 according tolaw. Applicants to get the costs of
this application. The other side to pay its own and applicants.

(2) REVIEW APPLICATION NO. 28 OF 1925

BEFORE MR. S. J. MURPHY 1c.s.

Sanwal Ram son of Ladhu Ram of Nasirabad.

. Applicant,

Versus.
Nanhey Khan son of Mohammed Husain, Luggage Clerk,
Phulera Ry, Station. Opposite Party.

Agninst J, C's. Ordor—dated 18-10-1921.

(a) No application for Revision made more than after 6 months from
the date of order complained of, will he considered, anless good grounds
Tor tho lack of reawonable diligenco in the matter nre shown by the
applicant.

() A wrong decision on a question of limitation is not per se.
gronnd for interforing in revision either under 8. 115 of the C.INC. or
S. 25 of the Small Cause Courts Act, especinlly when substantial justico
Letween the partics has been done by the Lowor Court,

A Dhya 8hanker 0 ol jor the Applicant,
26.10-23. Itdhey Lal o oes for the Qpposite Party,
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tion was available to the applicant at all.  The order which aggri-
eved him was that the exccution application No. 264 of 1923 was
made 17 years after the decree which had been passed on the 15th
February 1906 and was prima facie time barred and that his plea
that limation was saved by ‘reason of a compromise of the 20th
March 1920 was invalid, as that compromise had itself been come
to in the course of time barred excention proceedings.

This was a point of law and involved no question of jurisdic-
tion or of its illegal or irregular cxercise or a refusal to exercise
it. Theapplicttion was not I think covered by section 115 of the
C. . C. The rule under section 25 of the Small Canse court’s
Act is really similar. A wrong decision on a question of limit-
ation is not per se gronnd for interfering in revison especially
when substantial justice between the parties has been done by the
lower court. Now the decree in the suit was passed on the 15th
Februwry 1906 and was for Rs, 46 and interest at Rs. 3.2.% per
mensem. Sa Lar R3. 147-1-0 or more than thrice the original
amount has baa recovered.  Ordinarily no fresh application for
exacution could hwe bzan entertained after February 1918 so
that the 5:h applicision myvle in 1919 was prima facie time barr-
ed and it i3 argazible whethor all the subsequent proceedings are
orare not so, saving, if any, being due to certain compromises,
or to fraud heing shown to hn\'c‘ been practised by the judgment-
debtor that is the saving would only be for some technical reasons.
T am nnt therafore prapared to hold that the learned Judge was
go wrong, if he was wrong at all, as to call for interference in
revision in the master of such an anctent decree and when subst-
antial justice has been done.

I refuse to grant a review and dismiss this application.
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(3) GIVIL APPLICATION NO. 36 OF 1925

BEFORLE MEK. 8, . MURPHY, 1 cs.

Shamlat Commiittee of Pushikar oo Applicant.
Fersus. )
1. Pershotam son of Gauesh Ram, !
2. Rashuk Lal son of Ganesh Rum, L
3, Seth Ram Nuth son of Ramn Kishen of Kampti, -
4, Jagannath nod ot

5. Har Narain Brahman of Pushkar Gumashta '(t;f‘-SeAth‘
Ram Nath) ae<iding at present at Pushkar. .
'71:pmile Party.

Against Judgement of A, D. J.—dutd 12 1924

(@) When a Court refuscs to mako an order ander 0. 39, Rale 1
C.1.C. it is not 8 refusal of jmisdiction but an exercise ot it and is not
revieable,

() Lhe H, €. will not ordinstily sabstitute its own appreciation of
evidence or facts, or its own Judgment thereon. in any matter committed’
Ly the Legislature for the final determination of an inferior court.

R. S. Mithan Lal for Applicants,
G. 8. Varma Bir-at law for Ram Nath ’
and Chand Kuran Sarda . for the Others,
ORDIR.

The applleants have filed a suit in the Sub Judge's eoury iy
respect of certain buildings which the opponents are in ¢/up.e
of crecting it is said as a dharamshala on a plot on the bupk of
the Pushkar lake.  Applicants’ contention 1s that opjrrerty harz
no title to the site.  An application was at the rame iy maf
for an injunction to restrain the opponents from prossding v
this erection. Both the courts below have refiped 4, s
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temporary injunction pending decree on the ground that applicants
have failed to furnish the necessary prima facie eviderice in support
of their right. Meanwhile T understand the buildings are appro-
aching completion. No appeal lies from an Appellate order under
order 39 rule 1. There are cases in which the Calcutta High
Court has reeently revised such orders without deciding whether
an applieation to revise them was entertainable or not but the
Calcutta High court is a chartered High court and has powers not
possessed by this court under seetion 15 of the Charter Aet (41
Caleutta 436 and 10 C. W. X, 442 quoted in Mullah page 797.)
The application is brought on the gronnd that the conrts.below
have ncted in the exercise of their jurisdiction illegally and with
material irregularity in not exercising their power to grant an
injunction. But their power is to grant or refuse to exercise a
discretion on the facts before them, and it is not a refusal of
jurisdiction but an exercise of it where for reasons stated a court
refuses to make an order under Order 39 rule 1. The mere fuct
that the order actually made is arguable or even wrong is not
sufficient to bring a ease within revision for the High court will
not ordinarily substitute its own appreciation of evidence or facts
or its own judgment thercon in any matter committed by the
legislature for the final determination of an inferior court.

Tn the present case the building is nearing completion. It is
clear that to stop its continuance may cavse the builders great
inconvenience and perhaps much expense, for an incnmpletc build
ing nceessarily deteriorates very quickly. A« against this lies
the probability that applicants may succeed in their suit, in whick
case further difficulties may arise, the building being probably
by then complete. What the lower courts have actually doune, is
to balance one probability or inconvenience ngainst the other on
the facts now before them and do not therefore sppear to me to
have acted illegally or with any frreanlarity,  Ddecline to reverse
the order impugned and dismiss this application with costs.
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(4) CIVIL REVISION APPLICATION NO. 65
OF 1925,

BEFORE MR. 8. J. MURPHY, 1 c. s

Ladu Ram, Phul Kanwar aad Sheo Nuth Kanwar.— Applicants.
Versus.

Rai Bohadur Seth Champa Lal Mabujan of Beawar,
Opposite Party.

Against A, D. J. Order—dated 15-1-1928.

(¢) Under 8. 7 Clause 4 () of the Court—Foe Act the plaintiff is not
entitled arbitrarly to neume a ridiculous figure for the consequential
relief.

(1) A wrong decision in a final decree, that is a decree not subject
to appeal. on a point of law involving no qnestion of jurisdiction is not
subject o revision.

Jasoda Nandan . Jor Applicants.
26-10-25. Lakshuni Naraia . .. Jor Opposite Party,
JUDGMENT.

This matter arises as follows:—

Civil suit No. 36 of 1919 was instituted for a declaration
that the Small Cause Court Bombay's decrce No. 788/15864 of
1918 is null and void and for an injunction restraining defendant
from executing it. The claim was valued at Rs 180 and court
fee was paid on that amount. In the first instance the court
rejected the plaint as not being properly stamped.  On an appeal
against this order the learned Additional Distriet Judge held
that the plaintiff had wrongly valued his claim under Article 17
clause (iii) of the Court Fees Act whereas he should have done
50 under section 7 clause 4 sub clause (ﬁj and also that he had not
complied with section 8 of the Suits Valuation Act. He accord-
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ln"ly field that the case was a fit ono for remand and remanded - 1t7
dlrcctm" the lower court to readmit it and to direct the pl'untlff
to rc-\x\luc his plaint under scetion 7: clause iv (¢) of the Court

Fees Act read with section 8 of the Suits Valuation Act. The suit

was accordingly revalued and tried. It failed on-the merits and

alko on the points of court fees, the learned . Subr Judge holding

that since the decrec to be set aside was one for Ry 1835 the
proper value.of the suit was the reliel which could be obtained

on its being decreed and that plaintiff was not at liberty arbitr-

arily to fix a value which wa ridienlonsly low on what he sought’
tg obtain. The Sub Judye dirccted that the deficit court fcc

should e made good.

On this there was an appeal to-the District court. The
learned Additional District Judge dealt first with:the question of
court fees and inan order dated 18-4.25 dirceted appellants to
make good the deficiency in both courts as he held that the #uit
~hotld have hieen valued at R 1900 instead of R» 180 which was
the plaintif’s valmation.

1 think there is no doubt that for the purposes of valuation
for court fees the suit fell under section 7 clause 4 () of the Act
and the question really at issue is whether when he makes his
valuation, a plaintiff is entitled to do xo arbitrarily in disregard
of the actual value of the relief claimed or is hound to make a
reasonable and proper valuation of it. In this case in other
wortds, have the plaintiffs valued the claim reasouably at R« 180
in all when if suceessful they will thereby escape a linbility for
R« 1800 or sein all.

This i~ a point on wyfich there has heén a conflict of
decisions.  The Caleutta High Court has consistently held that
in such o case though it lies on plaintiff to make his valuation it -
must be o reamonahle one and he is not entitled nrl»nrnnl) to
neumé n ridielons firure for the concequentinl reliel.” The
Bombay ".;_’h Court has on the whole been inclinal to take ‘the
oppesite view.  The hitest ease on the point appenrs to e, the
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one reported at 86 Indian Cases page 83 in which it was held that
where plaintiff has valued his relief unreasonably the court can
fix a valuation for him and that its order in so doing is not open
to revision.

I think it is clear from these considerations that the order of
the lower court which is attacked is really one on a point of law.
There is no doubt that it had jurisdiction to decide the court
fee payable and it has done so and lthe question whether it has
doue o rightly or wrongly is one of law. The conflict of deeision
between the High courts shows that it has not decided arbitrarily
but reasonably and following n course of decisions in Caleutta and
Allahabad.

But it is now well and finally settled that a wrong decision
in a final decree, that is a deeree not subject to appeal, ona poing
of law involving no question of jurisdiction is not subject to
revision unless possibly the decision i~ so perverse and inequitable
as to call for special iuterference on this ground. 1 think this s
not one of those cases and I ree no reason to revise it. I dismiss
this application with cost.

(5) CIVIL REVISION NO. 68 OF 1925.

BEI'ORE MR. S, J. MURPHY, 1c.s.

1. Sohan Lal son of Misri Lal. 2. Gopi Kishen son of Ram
Chandra Bralunan Members of Shanlat Committee Pushkar,
. Applicants,
Versus.
Sada Sukh Vice President Shamlat Committee.
Mahabir s6n of Aunji Ram Patel.
Suraj Mal son of Ram Pertap.
Balu Ram son of Chhoga Lal Patel.
Bijey Raj son of Parbhu Patel.
6. Ganga Dhar son of Ladhu Ram Patel.—Opposite Parl/.

T P D0 bo

s
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Against order-—.dated 28-3-1925. of A. C. Ajmer.

() An order by the Advocate General refusing to give his consent
to the filling of a suit under 8. 92 C.T.C. is not revisable as it is not a
case deeided by any court within the meaning of 8. 115 (LILC,

Mes«rs Chand Karan Sarda & Fadha Mohan Tosnival.
Jor the Applicants
ORDER.

There is no appeal against an order by the Advocate éeneml
refusing to give his consent to the filling of a suit under section
92 and I think it is clear that no revision application lics for, it
is not a case which has been decided by any court within scetion
115 of the Code. Even were it one, it would be one in which -
the Advacaté General had exercised a diseretion vested in him by,
law and could not be open to revision.

I dismiss this application, 27-7-25.

(6) CIVIL REVISION APPLICATION NO. 90
OF 1925,

BEFORE MR. 8. J. MURPHY, 1.cs,,

B. B. & C. L. Railway Compnnv through its Agent at Bombay.
Defendant e .- oo dpplicant,
Versus.

Firm Jamna Lal R Nivas of Sri-Madhopur,
Plaintifl.— Opposite Party.

Against R. M.'s order—13-2-1025,

(a) An over charge of freight at Railway Risk rates at destination
by wistako doe< not nffcet the contract embudied in Misk Note Form B.



(%) A representation made under o mistnke of fact does no amount
to an estoppel, It should be intentional.

(<) Station Masters and Trafic Inspectors have no authority to bind
the Railway Administration to pay any compen<ation to consignoes.

K. & Mathur s for Railuay.
10-11-25, Daya Shanker . Jor Opyosite Party.

ORDER.

This is an application to revice the decree of the Small Cause
Conrt Railways Ajmer.

The claim was for Rs, 325 for damnges caused to a consign-
ment of ‘Gur’ booked from Soneput on the E. L Railway to Sri-
Madhopur on the B. B. & C. L Ruilway.

The plaintifis theory was that the bags were left on o plat
form exposed to rain and so were damaged.  The Railway pleaded
that the consignment was- reecived m a wet condition and that the
risk note held was in Form B, and that they consequently could
not be charged with any liability. Some confusion has been
introduced in *he case by the fact that when the consignment was
received at Srimadhopur the Station Master could not read on the
receipt the figure showing the risk note under which the consign-
ment had been sent and. I suppose, to protect himself charged
Rs. 10-4-0 in addition, that is, at the highest possible rate.  This
is an over-charge for which plaintiffs can elnim a refund, but I do
not think it can affect the contract between the parties which was
embodied in a risk note in Form B which is on the record and
has been proved. By this rick note the consignors in considera-
tion of a lower charge agreed to hold the railways concerned
harmless and free from all responsibility for any loss, destruction
or deterjoration or damage to the said consignment from any
cause whatever except for the loss of a complete consignment due
to certain contingencies. The learned Judge below has not come
to a definite finding on this issue probably because he framed it
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wrongly “whether the Railway, freight in this case was charged
ut owner'’s risk rates or at Railway risk rates 2.

I think the i~sue should have been :—
1. Were the goods consigned under a risk note in Form B,
. and the finding would then necessarily have been-in
the affirmative for the risk note in question has been
proved. I find accordingly on this issue.

The only other, point in the easc is what the learned Judge has
called an estoppel. It appears that the dnmage was ascessed hy
the Traflic Inspector at Rs. 325 and the plantift took delivery
after paying the freight Re. 144/.. Tt is clear from the plaintifl’s
evidence as well as the endorsement made on the delivery book
and the evidence of Mr. Kelly the Trattic Inspector that there was
an ngreement as to the extent of the damage, and that every one
was under the impression that plaintift would be paid Rs. 323,
though Mr. Kelly has said he made the valuation “without pre-
judied” and took plantiffs signature to that effect in the usual
form.  Mr. Kelly has admitted that in his opinion plaintiff will .
not have taken delivery had he not bhean assured that he wuold bhe
paid the nmount.  The explanation of all this, as well as the over-
charge, nppears to be that the note on the railway receipt as to
the form of the risk note under which it had been issued, was
illegible and oll concerned were probably under the impression
that the railway administreation was liable for deterioration.  An
estoppel ix defined in scetion 115 of the Evidence Aet and 117
denls with certain estoPpels which can be drawn agninst carriers
though it has no application here.  Seetion 115 runs ;—

*Where 0 person has by his declaration, nct or omision,
intentionally caused or permitted another per<on to
believe a thing to be true and to act upon such belief,
neithee he nor bis representative shall be allowed in

«any suit or proceeding between him-elf and such person
or his representative to deny the truth of that thing”,
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Assuming that Mr. Relly or the Station-Master -codld*make
‘a re-presentation which would cstop the raflway céhﬁrmy, it*hére
could only be that the goods hail heen consighed At Railway risk
or that the damage was Rs, 325 which is not now relevant’ n\ld it
would have to be made intentionally while it is clc'\r tlmt it % m)y
such representation as to the risk note were made it iwas'wadér a
mistake of fact. T think there is no queition 'of estdppel in the
case and that the learned Sub-Judges'redl reason for making his
decree was that, he thought the promises, he believed, had been
made by the Station Master and Traftic Tnspector Were binding
on the railway administration. But they could ohly‘be'its fgents
and it has not heenshown that cither or auy of them had n\lthont)
to bind the railway administration to pay compcmntlou nmounf-
ing to Rs. 325 by any such promises ns I believe in'fact they iad
not. I think the plmnm{n' suit must fail. I sct aside the lower
courts decree and dismigs plaintiffs suit but in the circuinstances
T direet that each party do bear its own costs throughout.

(M CIVIL APPLICATION NO. 169 OF 1925

BETORE MR. W. T. W. BAKER, rc.s.
Firm N. C. Kankaria and Co, through Kalu Ram prop}“iiz‘fdr
nnd partner Plhaintiff ... Applicants.
Versus. °
Mohamed Hussain son of Fakir Mohamed Musalman Tailor,

of Ajmer ... <+ Defendant—Opposite Party..

Against J. 8. C. C.—dated 29-9-1925,

(@) A revision would lie against an order of the Smal Cnuse Court
under 8. 95 C.P.C. as S. 104 clause (g) has no application to orders of that
Court. 50 1,C. 886 foll, ‘



18

(1) Whon property is actully attached and entrusted to the porsons
who gives socurity for the defendant, the attachment is effocted within
the meaning of 8, 95 C.I.C., A.L.R. 1925, Bom. 356 distinguishod.

() Under the now Civil Procedure Code it is not necessary that the
order awarding damages under 8. 95 should form part of the decree. 17
M.L.J, 310 is obsolete.

(d) Damages are divided in threo elassea:—

(a) Damages to n man’s fame.
(») Damage done to tho person.
(¢) Damago to n man's property. ‘

Whon no physical damago has been done no question of ¢mental
and physical damago’ arises. But whon an attachment is effected on
insufficient grounds componsation is awardable and it matters very little
by what namo tho damages are deseribed.

(&) An order for nitach t made on i
necessarily cause damage to the eredit and reputation of the opposite
party. 32 Mad. 170 foll, and 12 L.C. 807 foll,

(/) Even in Rovision nnder 8. 25 of the Provineial Small Canses
Courts Act, it is not the practice to interforo with findings of fact unless
thero is no evidence to support the finding or unless the finding is imposs
sible and peryerto. 1925 All, 172 Foll.

Even tho fact that the Revisional Court may have taken n dilforent
. ivow of the evidence is not a justifiable ground for interforence, 48 1.0
907 Foll.

.

iont grounds must

B. D. Khanua j"nr the Applfranl.
202-7-1926, Parmatma Swarup oo Jor the Opposite Party,

ORDER.

This is an application for revision of an order p.ssed by the
Judge of the Small Cause court Ajmer under section 95 of the
Ci‘:;l Procedure Code awarding the oppo-ite party Rs. 130 viz
100/-damages and 50/-costs a3 compensation for the attachment of
hia goods by the applicant.

A preliminary objection is taken by the opposite party that
no revision will lie, ns the order under section 95 is appealuble
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under section 104 clause (g) of the Code.  This would be soif the
order in question had been passed by a court in the exercise of

ordinary civil jurisdiction but the order is by a Small Cause Court
against whose decision, no appeal lics.

This has been held by the Madras High court in Arumuyam
Asari Verus Gurumuth Asari 50 1. C. page 886 which is precisely
the same ns the present case, the order being under section 95 C.
P. C. by a 8mall Cause Court.

That case expressly overrules the case on which the opposite
party (Karumure Venkateswami Versus Lanka Tripuriah 26 L C.
359) relies. The other casc quoted by the learned pleader for
opposite party (Narahari Ayyar Versus Vaithinatha 49 1. C. 86)
is not a ease from a Small Cavse Court and has on application.

1 hold that the revision application lics.

2. Tor the applicant it is contended that no proper attach-

ment was made, as the sewing machine and table were allowed to
remain in the opponent’s shop. Section 95 only applies when the
attachment is actually effected. Reference is made to Kedarnath
Versus Behari Lal A. L R. 1925 Bombay 356.

That case however may be distinguished as no attachment was
actually levied. In the present case the article was actually attach-
ed and the property entrusted to one Sajan a local merchant who
gave security,

3. Reference is also made to Mohin Misser ws. Surendra
Narain Singh 26 I C. 296 where it was held that a party is not
liable in damages for procuring an errroncous decision. That was ’
as suit for damages for malicious prosecution.

In view of the express provisions of section 95 of the C. P.C.
it does not apply to the facts of the present case.

4. Next it is contended that the order awarding damages
must form part of the decree and cannot be passed subsequently.
Reference is made to Kopilo Pato Versus Kasimbha Pato 17 M. L.
J. 310 as an authority for that proposition. :
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- This is a-case under the old code and is obsolgte. By the
now "code the wards ‘by its order’ have been substituted for the
“Ordi “in its decree”) and this mdlc:\t‘cs.tljnt the award should no
longer form part of the decree but should be embodied in a separ-
ate order Cf, Mullah's C-.P. C. notes under scetion 93 beginning.

5. The judge has awarded 100/-for mental and physical
damages and 50/-for.expenses incurred in making the present app-
lication. The learned pleader for the applicant refers to Rattan Lal .
on TOl'(‘! 9th cdition page 200 where it is stated that there,are 3
sorts of d'\mn"cs any one of which would be sufficient to support.
an, ncnon for m'\llcxous prasecution.

1. Damage to a man’s fame.
2. Damnge done to the person.
3. Damage to & man's property.

As the opposite party admitted he had not suffered in his
business and the question of damage to the person does not arise
the only, head under which the present case can fall is the first.

The expression used by the learned Judge of the court below
‘mental and physical damage’ is not happily worded as there is no
qlic.szion of physiu\l damage.

There .can however be.no doubt in view of the express pro-
visions of section 95 C. P, C. that in the case of an Jattachment
cﬂcctcd andwhich is, Jfound to be on Jnsufficient .grounds, com-
pon-'\tmn cnn, be mvnnlcd nnd xt m'mcrn ;very little by what name -
thc dqmnr'cs nre dcscnbcd

It has been held by thc Madras High court in Kumarasami . -
Plllo) Veraus Udagar XNaidu I. L, R. 32 Madms page 170 that an
order of ntmchmcnt found by, thc court. to have been made on

insufficient grouuds must neoesearjly cause damage to the credit
nml rcpumtmn of the  farty againgt whomn the order i is m'\dc.

Ci.. hmunppa Chittiar Versus Ganapathi Goumhn 12.LC.
page 507 (Mudras),
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It is not open to argnment,that the court below had no anthe.
ority to award compensation under section 95 C. P. C. if it found
that the attachment was obtuined oun insufficient grounds, -On
the merits [ do not. propose to interfere. The lower court took.
evidence and came to the conclusion that the attachment was |
applied for on insufficient grounds and that Ks. 150 is the proper
measure of dsmages.

Lven ju revision cases under scction 25 of the Prd\jincial )
Small Cause Courts Act it is not the practice to interferc with
findings of fact, unless there was no evidence before the judge to
support the finding or unless the finding is impossible and perve-. ,
rse. CE. B. N. W. Ry Versus Muuorah Bhagat Din Ram A. 1 R,
1925 Allahabad 172,

Even the fact that the revisional court might take a different
view of the evidence from that taken by, the court of Small Causes '
in not a justifiable ground for interference in revision under sec-
tion 25 of the Provincial Small Cause Court’s Act Cf. Lobhaji
Versus Narayan 48 L. C. 907 (Nag).

There are, in-my opinion no reasons for interference in the
present case and the application is consequently dismissed with
costs. '

CIVIL, APPLICATION NO. 170 OF 1927,.
" BEFORE MR, S.-J! MURi’HY;' I.(‘:.s.‘ ’

Seth'Amar Chand son.of Seth! Ram Narayan [Mahajan since .
deceased by.his son and :logal representative: Seth:, Bal Kishan- -
for gelf and ss guardiun of his two minor brothers Rameswar and
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nvhere it «introduces taltotdlly -new, different sand >in‘conaistent
case,and is made at.a late stage.

There “is “no "appeal against an order refusing ‘leave "to
ainend, ahd if a'revision application can lie, it must'be'undér tte
3rd Sub clause“of seétion 115, though the genéral rule 1s "that
interlocutory orders are not revised, "My attention 'Has ‘been
drawn ' to ‘the "cides ‘reported in the AN India Reporter ‘for!April
1925, Oudh'at page 291 and for July,'Madras, at page ‘585,ds
authoritiés for Holding that the order in question is revisable; btit
1 find that the decision in both these cases turned ‘on -spécific
poirits’of an‘irregular exercise of jurisdiction, the former relatinf
to*pé¥mission to’ withtesw a suit, which was allowed on grounds,
other than those mentioned in order 23 rule I: and the latter on
the)faet thatinn'application to amend the plaint-was refused, not
in‘eonsonance'with the principles I have enumerated above and on
its:merits, 'hut merely because ‘it was considered “* belated and
vexations. ”

« Infact these and other cases quoted to me‘are ones in tvhich
ai.judicial disceetion vested in the Court 'has been exercised,
regardless of the principles which should have guided its tse.

' What happened in this case was that the Plintiff sued for
the recovery of the balance of the sum secured by his morigage
and made DeféndautNo. 2 a party as he was a prior' nfortgagee
(whom according to the usual practice, 'he should have offered to
redeem, but did not),’and the other défendants parties, ds they
had purchased some, of the propertxes on which ‘his mortgage
was secured.

The reliefs claimed were the usual ones in mortgage &uit.
Thie cruses of action songht to be introduced by the asmended
plaint, a8 against defendnnte'Nos. 2 rnd 3, were that defendant
No. 2 had fmndulently and collusively puchased one 6f the proper-
ties benami through defendant No. 3 and had then dismantled
it; and the relief teally eought was a declaration that the sale of
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It is not open to argument, that the court below had no anth..
ority to award compeneation nuder section 95 C. P. C. if it found
that the attachment was obtiined on insufficient grounds, On
the merits I do not propose to interfere.  The lower court took
evidence nnd came to the conclusion that the attachment was
applied for on insufiicient grounds and that Ke. 150 is the proper
meazure of damages.

Even iu revision cases under section 23 of the Provincinl
Small Cause Courts Act it is not the practice to interfere with
findings of fact, unless there was no evidence before the judge to
support the finding or unless the finding is impossible and perve..
rse. Cf. B. N. W. Ry Versus Munorah Bhagat Din Ram A. 1, R,
1925 Allababad 172,

Even the fact that the revisional court wight take a different
view of the evidence from that taken by the court of Small Causes
in not & justifiable ground for interference in revision under see.
tion 25 of the Provincial Smill Cause Court’s Act Cf. Lobhaji
Vernus Narayan 48 [. C. 907 (Nag).

There are, in my opinion no reasons for interference in the
present case and the application js consequently dismissed with
costs.

CIVIL APPLICATION NO. 170 OF 1927.
BEFORE MR 8. J. MURPHY, 1c.s.

Seth Amar Chand son of Seth Ram Narayan Mahajan since -
deceased by his son and legal representative Seth Bal Kishap ,,
for self and as guardian of his two minor brothers Rameswar and -

yan ('
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-, This is; ajcase under the old code and. is obsqlete. -, By the;:
new code the \\ords ‘by its, orgler h'we been substituted for the
woxds “m its, decree" and, thls mdlc'\tes that the award should no,
lon"cr form part of the decrce_,b}}t sho‘u‘Ld be cmbodied in a separ- .
ate order Cf, Mullah’s G-, P. C. notes,under section 95 beginning.

5. - The judge :has awarded 100/-foi mental and- physical/
damages,and 50/-for:expenses incurred in making the present app-
lication. The learned pleader for the applicant refers to Rattan Lal .
on, Torts S)th edition ,page 200 where it is stated that there are 3
sorts ‘o, dam'\"es ,any one o which Would be sufficient to, support
'm actlon for mf\hcmus prQsecutmn
oL qu'\ge to,a man's.fame, ,

2.. Damage done to the person. ‘

’.'
1§

3. Damage to & man's property.

" As the opposite party admitted he had not suffered in his.
bisiness and the questxon of damage to the person does not arise ,
the onl) hc'\d undcr whlch the present case can fall is the ﬁrst

The expression wsed by the learned Ju u(ln'c of jthe court bqlow
‘mental and physical damage.is not h-\ppxly worded, s therc is no
qucatlon of phy: SlC'\l dnm’mc

There .can hgygze;“bgznpxﬂou_b;,in.yiew,of, the.express pro-
visions of section 95 C. P. C. that’in the case of an attachment .
cffected andwhich is, found,to be on insufficient. grounds, com-
pcnsatxon enn, be mvnrded nnd 1t mntters Jvery. mue by what name
the damagcs are dcscnbcd

It has been held by “the ’\Indr'\s High court in Kumansnml it
Pilley; Versus Udagar I\aldu] L, R. 32 Madras poge 170,that an
order of ntmchmen: found by thc cuurt to have been made on
m:uﬂ‘xcxem grqun'ds mu' : neoessan]y cause, dnmnge to the credit
nnd rcputhlpn of the . party; anst w lmm thc order is xmdc

Cl.- Nmunppq Cluttmr \'cnus Gnnnpnlhx Goundan 1"1 C.
page 307 (Madray),

o .
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It is not open to argument.that the court below had no anth..
ority to nward campensation under section 95 C. P. C. if it found
that the attachment was obtsined on insufficient grounds, On
the merits [ do not. propose to interfere. The lower court took
evidence and came to the conclusion that the attachment was
applied for on insufficient grounds and that Ke. 150 is the proper
measure of damnges.

Even fu revision cases under section 23 of the Provineial
Small Cause Courts Act it is not the practice to interfere with '
findings of fact, unless there was no evidence before the judge to
support the finding or unless the finding is impossible and perve-.
rse.  Cf. B. N. W. Ry Versus Munorah Bhagat Din Ram A. L R,
1925 Allababad 172,

Even the fact that the revisional court might take a difterent
view of the evidence from that taken by the court of Small Causes
in not a justifiable ground for interfercnce in revision under sec-
tion 23 of the Provincial Smult Cause Court’s Act Cf. Lobhaji
Versus Narayan 48 1. C. 907 (Nug).

There are, in my opinion no reasons for interference in the
present case and the application is consequently dismissed with
costs.

CiVIL APPLICATION NO. 170 OF 1927,
BEFORE MR: . J. MURPHY, 1c.s.

Seth'Amar Chand sou of Seth Ram Narayan Mahajan since
deceased by his son and legal representative Seth Bal Kishan , -
for gelf and as guardiun of his two minor brothers Rameswar and. -
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Gopi Kishen of Ajmer ... ... ... Plaintif—dpplicant.
Versus

Ram Pal son of Nand Lal for self and legal representative of
Radha Bishan deceased son of th]an Ram Mahesari, of Ajmer
and others A .« Defendants—Opposite Party.

Against S. J.'s o\rder—dated 13-10-1925.

(a) An order rofnsing amendment of plaint is intorlocutory and no
revision lies,

(&) Leave to amend will as n rule be granted to enab'e the real
question in issue bebweon the parties to be raised on the pleadings and
whoro no injury can be caused to the opposite party axcept such ns can
be sufficiently compensated in costs: and it will bo refused, when
leave is not sought in good faith, or when the amendment is not
essential, or would occasion irrcparablo loss to the other side, or when it
introduces o totally now, different and inconsistent case, and is made at
alate stage.  A.LRB, 1925 Oudli 291, 1925 Mad, 585 not followed.

V. G. Dapat and Pushhar Narain for R, B, Tikam Chand.
Nand Lal for Opposite Party No. 3.

R. 8. Mathar for Opposite Party No. 4.

Suraj Karan and M, L, Capoor for Applicant.

ORDER

The applicants seek the revision of an interlocutory order of
the learned First Class, Sub-Judge Ajmer, refusing to allow them
to nmend the plaint in certain particulars in suit No. 146 of 1920,
which is a suit to enlorce o mortgage.

The original plaint recited that on the 7th August 1906
certain properties had been mortgaged to plaintifi’s firm by one
Radha Kishan Ram Bhajan for Rs, 6000/~ earrying interest ot 6
pereent per snnum, and that Rs. 4295/7/- wero due..The mort-
gage amount was repayable on the 27th August 1928, The prayer
was for a personal decree, for a decree for sale of the mortgaged
property, and for the bulnnce. if any, from other properties of .

]

the mortgagor, . : o



The defendants impleaded were legnl representatives of the
mortgngor, Scth Tiknm Chand, being a prior wmortgagor,
Harak Chand, who was sid to have purchnsed item
No. 3 of the mortgagor, and Abhey Mal fora similar reason, in
respect of property itein No, 2, Defendant No, 5 was impleaded
by an order of the Court.

The proposed amendments were the addition of 4 more defen-
dants, on the ground that they were purchasers of some of the
properties included in the plaint mortgage: and the inclusion of
an nllegation, or plea, to the effect that defendant No. 2 has lost
his right to priority owing to his behaviour and fraudulent
purchase of the property No, 3, through defendant No. 3, and his
dismantling of it.

The addition of the defendants Nos, 4, 5, 6, 7, and 8, ( ns
described in the amended plaint ) was allowed, while the second
prayer was refused, on the ground that it imported elements
foreign to the original plaint.

A preliminary objection has been raised that the applieation
is not competent under sectien 115 of the Code of Civil Proced-
ure.  The issues therefore are :—

(1) Does the application fall within section 115 of the
Civil Procedure Code ?
« (2) If it docs, should the amendment prayed for have
been allowed ?
I find on the first issue in the negative.

The application made to the Court below was under order
6 rule 17 of the Code, The principles embodicd in the case Jaw
on the subject are, that leave to amend will as a rule be granted,
to cnable the real questen in issue Dbetween the partics to be
raised in the pleadings, and where the injury can be suﬂicieutl'y
compensated in costs: and that it will be refused, when leave is
not sought in good faith, or when the wmendinent is not
essentinl, or would oceasion irreparable loss to the other side,/-(

-~
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nvhere it introduces iaftotdlly npew, dxiferent iand *inwconsistent
case,and is made at-a late stage.

There “is "ho ‘nppeal ‘dgainst aun’ order ' refusing 'leave 'to
amend, and if a'revision application can'lie, it miist be'under ihie
3rd Subclause of seétion 113 though the general mIe is'that
mter]ocutory orders are not revxs(.d "My “attéhtion 'bias ‘beén
drawn  to‘the *¢ases 'reportéd’ in’ the All Indin Reporter-for!April
1925, Oudh-at page 291 ‘and ‘for July, *Madras, at psge"583,as
atthoritiés for Holding that the'brder in’ question isrevisible; bt
I find that the decision in "both 'these cases turriéd'‘on ‘spécific
}yoin'ts of an‘irregular exercise’of jurisdiction, tlie former relatinj
to‘pernigsion to mthdm\ a suit, which was n]lowed on grounds,
other than those mentioned in order 23 rule I: and the litter on
theM et that¥an'application to amend ‘the ‘plaint 'was refuséd, not
in‘consonance'with.the principles I have enumerated'above dnd on
its merits, but merely because 'it was considered " belated and
vexatious. ”

In fact these nand other cases quoted to me-are’ones in iwhich
a. judicial discretion vested in the Court 'has been exercised,
regardless of the principles which should have guided its use,

What h’lppened in this case was that the Plaintiff ued for
the recovery of the balance of the sum secured by his mortgage
nnd made Defendant'No. 2 a party as he was a prior' nfortgagee
(whom according to the usual practice, ‘he should have offered to
redecmn, but did not),’and the other defondants parties, as they
hed purchased some of the properhcs on which his mortgage
was secured.

The reliefs claimed were the usual ones in mortgage suit.
The ciuses of action ronght to be introduced by the amended
plaing, as against defendants No<, 2 rand 3, were that defendant
No. 2 had frandulently and collusively puchased one of the proper-
ties benami theough defendant No. 3 and had then dismantled
itz and the rélief really songht waz a declaration that the sale of
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this property by the mortgagor to defendunt No. 2 (ostensibly to
defendant No. 3 ) was void, and that this fact cost defendant No.
2 his priority as a prior mortgagee. The cause of action still
continued to be stated as the 17th August 1806, and the 17th
‘Aungust 1908, the dates on which the martgage was exccuted and
the mortgage nmount became due.

The learned Sub Judge disallowed this second amendment,
as he concidered though in the original plaint defendant No. 2
was merely pro-forma, the change if made, would convert him into
a real defendant on grounds foreign to the contentions in the
plaint, would substantially alter the originul claim, and would set
up a distinct cause or causes, of action in respeet of these defen-
dants. He therefore thought that the prayers made shoulu more
properly form the basis of a separate suit.

As T bave already stated one of the principles governing the
allowing or refusing of leave to amend, 1s that the amendment
sought should be consistent with the plaing as originally framed,
and should not intriduce o different or inconsistent case and fresh
causes of action, It is for the Court to which the appheation is
made to decade whether it falls within this principle and to exer-
cise a Judicial discretion in so doing: and where this has taken
place, and application to amend has been considered in the light
of those principles and has been refused or allowed, not caprici«
ously or arbitearily, but after a proper exercise of the Court’s
diseretion, it can not be said that there has been an illegal or irre-
gular excrcise of jurisdiction, with which alone action 115 is
concerned, i

I think what applicant is really seeking is an nppeal on the
merits of the Sub.Judges order: but such an appeal does not
lie: and since the order made appears to me to fall within the
limits in which the original Court had jurisdiction to decide
whether an amendment of the plaint should be allowed, or not,

~and did decide the point, and did not act, in an illegal or
irregular manner : that this application is not competent.
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.1 therefore dismiss it. Applicants will pay their own and
all the other sides costs of the application.

}'C\lé{IMINAL APPLICATION NO- 20 OF 1925

pEFORE MR. S. J. MURPHY, 1.c.s.,

Kazi Syed Shabbuddin son of Kazi Muniruddin of Ajmer.
' Applicant.

Persus.
Syed Ala Rasool son of Khursand Ali at present at Ajmer,
Oppesite Party.

Aguainst C. M,'s—dated 29-1-1925.

(@) The Dewan of the Dargali is not an «Istimrardar™ but a Jagir-
dar and the inquiry by the Commissi about <ion to this Jagir
was in his character asa * Revenue Officer.”

(b) Tho expression ¢ Revenuo Court® is nowhere defined but it has
beon repeatedly ruled by the several High Courts, that the word ¢ Court’
in 8. 195 Cr. P. Code does not mean a ¢ Court of Justico® and having
régard to the obvions purposo for which this section was emacted, the:
widest possible meaning should bo given to the word and it will include
tribunal authorised to deal with u particular. matter and empowered to
receive cvidence in that matter in order that a detormination may le
come to, 45 Cal, 585, 57 Cal. 872, 37 Bom, 365, 38 Bon. 642 relied on.

It. i imunaterial if tho cvidence is taken on oath or not. 27 1. C,
147 Foll,

- I 8. Mithan Jal and Abdul Rashid for Applicant,
P, P, for Crown.

Ragzhu Nath and Pushar Narain for the Dewan.
JUDGMENT.

. & complaint was made to the court of the City Magistrate
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Ajmer by the spplicant that the present Dewan of the Durgah,
Syed Ala Racul who after an inquiry beld by the Commissioner of
Ajmer-Merwara in 1922 was recognised by the Chief Comnusslougr
as Dewan, which orders bave been confirmed by the Goverpment
of India, had obtained the said orders in his favour by means of
using forged documents and by cheating.  The complaint is very
short and vague, but 1 am informed by applicant’s plender that the
charge of forgery set up in paras 1 and 2 is based on appl.icnrgt'g
belief that a certified copy of a Settlement record (x\ fresh copy of
which has now been put in by the other side and is marked ‘A')
is not a true copy of the eriginal record in the Piinjab, a name in
it which in the original is “Faiz AN” having been rendered ad
“Faizal Ali", '
Applicant has not however himself produced any certified
copy of the record in questinn, cither from the Punjab or from
the Commissioner’s record. The eharge of cheiting it is sail,
now more explicitly than in the complaint, is based on zome
other entries where the name is given in one case as **Faiju’”” an
abbreviation, and in another as “Faizn khan Rajput”. These
entries have not however been put in. The learned Magistrate
dismissed the complaint holding that it was an attempt to
challenge the Commissioner’s decision in an indirect manner and
that sanction was necessary before it could be instituted. ,
The Dewan of the Durgah is not an Istimrardar but heis a
Jagirdar and manager of the Durgah estates and as such enjoys
exemption from certatin land revenue nssessments in some 14
villages exclusive of 3 other villages—see page 598 of the Ajmer
Regulations volume II. 1 therefor think that in the enquiry the:
Commissionet was clearly acting in his character as a “Revenue
officer”” nunder the Ajmer land Revenue Regulation 1877 which he
is by definition, while by a notification No. TY8 dated the 28th |
December 1877 the Commissi has beeo investd by the Chief 4
Commissioner for the purpose of the Regulation with auy4
powers exerciseable by a civil court in the trinl of suits,




28

Section 195 of the Criminal Procedure Code lays down that
1 ““court” shall take cognizance of certain specified offences
except on the complaint in writing of such court or of a court to
which such court is subordinate, and the term *‘court” includes a
civil, revenue or criminal court,

There is no question here of a civil or criminal conrt, The
expression ‘Revenue court’ is not defined and is never used in
the A]mer land and Revenue Regulation which substitutes the
‘term ‘Revenue oﬂicer but it has been repeatedly ruled by several
of the High couirts that the word ‘court” does not mean a “ court
of justice” and having regard to obvious purpose for which this
section was enacted the widest possible meauing should be given
to the word, and it will inclule a tribunal authorized to deal with
n particular matter and empowered to receive cvidence in that
matter in order that a determination may be come to (45 Celeuttn
585, 57 Caleutta 872, 37 Bombay 365, 38 Bombay 642),

It has also been held that it is immaterial it the eudunw
taken is taken on oath or nnt (27 1. C 217)

It is admitted that the Commissioner in the matter ef the
proceeding with which I am now dealing cited all the partics
concerned of whom the applicaat was ove, before him, and took
and considered all the evidence which they produced, though
cvidence wns not given on oath, and then made the report on
which the final orders of the Chief Commissioner and the Govern.
ment of India were based. .

1 I therefore believe laoking to the ralings which T have cited
to the Commissioner’s position and his powers and to all the
circumstances of this inguiry he carried out and which [ have
stated that the Commissiéner before whom the offences in question
arc nlleged, to have been committed, was at the time neting ns
court within the meaning of ecction 195 of the Criminal Procedure
Gode and consequently that no offence in respect of the scetions
of .the 1, P, C. coumerated in section 195 could be inquired into
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withont his written complaint or that of the Chief Commissioner,
The complaint in this case purported to be under sections 420 and
446 of the Code.

The facts alleged about the document in question would really
constitute an offence nnder scctions 463 and 471 under which
sections they would most properly full aud the learned City
Magistrte wus therefore right in holding that the previous
complaint in writting of the Commissioner was necessary before
be could take cognizance of them. Though section 420 is quoted
no fucts amounting to an offence of cheating are given in the
complint. I think the lower court’s order is correct. I dismiss
this application to revise it,

Note:—1It has been brought to my notice that the Dewan of the
Durgah is not technically the manager of the Durgah estate but he
is the Jagirdar of certain villages under sanads No. 2 and No, 11
Pages 599 and 608 of the Ajmer Regulations Vol II. A note in
terms of thisy order may be appended to the copies already
granted,

CRIMINAL REVISION APPLICATION NO. 39
OF 1925.

BEFORE MR. 8. J. MURPHY, 1.cs.

Natha son of Sardara Gujar of Nayanagar.
Complainant—Applicant.

' Versus
Bala son of Kana and Mst. Jhamri widow of Kana Gujare of

Nayanagar. ... Opposite Party,
7
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Agninst D, M.'s—dated 7-3-2925.

(@) There is no Sccticn in the Cr. P. Code undor which .Oriminal
Proceedings can bo stayod till the decision of a Civil Sait between the
partics.

Jasoda Nandan . s v for Applicant,
Poblic Prosecutor oo e wes for Croten.

District MacisTsATE'S ORDER,

1 have seen the file of the lower Court, It appears that the
criminal cases did arise out of the dispute concerning land in sui¢
in the Civil Court. :

[ direct that the criminal proceedings against Bala applicant
be stayed until the decision of the civil suit between the parties.

OgrpER 1% REvision.

There is no section in the Criminal Procedure Code under
which the lesrned Commissioner’s order could be passed by him.
1 therefore set it aside,

CRIMINAL APPLICATION NO. 24 OF 1925.

BEFORE MR. S. J. MURPHY 1.c.s.
Zahur Beg.  Persus. Crown.

A, S. 3.'8—dated 23-2-25,

A Chemical trace of Cocaine is a quantity so small that it eannot
be quantitatively estimated, its presence only being detected by qualita-
tive teste Salo of such a aubstance cannot be called a sale of Cocaine.

Mirza Abdal Qadir Beg e e Jor Applicant,
14-3.25. Public Prosccutor .., s ens Jor Crown,
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ORDER.

The applieant has been convicted of selling an exciseable
article, coeaine, without a license and has been sentenced to
rigorous imprisonment for 2 months and a fine of Rs. 100/-.
Assuming that the applicant did scll the packets in question it
scems to me that the conviction is not substainable on the prelimi-
pary ground that the substance sold was not cocaine, The chemieal
analyeer’s report shows that each of the 7 packets contained 3 of
a grain and that in 3 out of the 7 traces of cocaine were detected,
the rest of the substance being antipyrin, Now a chemical trace
of a substance is a quantity so small that it cannot be quantatively
estimated its presence only being detecte] by qualitative tests, I
think this was not rcasonably a sale of cocaine, [t was one of
antipyrin which is not an exciscable article with an infinitisimal
adulteration of cocaine.  Accused may have been gailty of cheating
but this offence is not the one of which he has been convicted, I
set aside the coaviction and sentence. The fiue if recovered
should Le refunded.

CRIMINAL APPLICATION NQO. 33 OF 1926.

BEFORE MR. $. J. MURPHY, 1. ¢. &

Nannah son of Bihadur Gaindia and Gatur, sons of Bahadur
and Allah Din son of Kadir Bux Musalmans of Beawar.
Aceused Appellants—Applicants,
Versus.,
Crown through Gafur son of Mohammed Musalman of Beawar,
Complainant Respondent—Opposite Parly.

G
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b

Against E, A, C/'a—dated 24-11-1924.

(1) To disbelieve n witness becanse he has on another oceasion given
a discropant account of what happened is porfectly proper, but if it is
desired so to contradict him, proof of what he said on the other occasion
must ba givon and the discrepant version must be put to him. Tt is not
sufficient for the trying Magistrate himself to have knowledge of formeor
statements and pracocdm;,s and to disbolieve the witness on the strength
of his own knowledge yithout complying with the legal procedure laid
down for such a purpose. It amounts to an illegality which prc]udlces'
the accused to disbeliovo his defenco on the strength of ovidence not
recorded in the case and tho conviction must be set aside. i

R. 8. Mithan Lal .. oo o Jor Applicant,
7-7-25. Public Prosccutor ... e e wee for Croun.
ORDER.

The three applicants have been convicted under section 323

1. P. C. and were each fined Rs. 50 by the learned Magistrate who
tried them  On appeal the Sub-Divisional Mugistrate reduced the
fines to &3 25 n cach cise. In his judgment he remarks that
since the appellants had an opportunity of cross-examining the
witnesses in a counter complaint made by the other side, be does
not gcc why the evidence given in that ease could not be used in
this one, But [ think the learned Sub-Divisional Magistrate's veiw
is mistaken, and this is conceded by the learned Public Prosecutor
who however eontends that the trying Magistrate’s procedure was
n mere irregularity which would not vitiate the proceedings
pruvided there was sufficient prosccution cvidence, to support the
convictions.

- The facts of the trinl are that four ivitnésses were exummed
for the prosceution and nine for the defenca  The defence were -
disbelieved. D. W. No. 4 bzcanse his account of the matter differs
from that given by his father in his counter complaint so with
defence witness 7 and defence witness § because his evidence in
this caze differs from the testimony he gave in the other one and
16 with the remaining defence witoesses.
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To disbelieve a witness because he bas on another oceasion
given n discrepant account of what happened is perfectly proper
but if it is desired so to contradict him, proof of what he s8id on
the other occasion must be given and the discrepant version must
be put to him, It is not sufiicient for the Trying Magistrate him-
self to have knowledge of former statements and proceedings and
to disbelieve the witness on the etrength of his own knowledge
without complying with the legal procedure laid down for such a
purpose. Itisalso 1 think an illegality which prejudices the
accused whose defence has been disbelieved on the strength of
evidence not recorded in the case and the conviction must be set
aside.

1 do not think it is worth while ordering a new trial. The
squabble out of which it originated was a petty one and no person
was seriously hurt while the quarrel is now many months old,

I et aside the convictions and the fines which if recovered
should be refunded,

CRIMINAL REVISION APPLICATION NO. 117
OF 1926.

BEFORY MR. 8. J. MURPHY, 1 c,s.

Gyana son of Guma 2. Panna son of Gyana 3. - Urja son of
Durga 4, Dunga son of Nimba and 5, Mana son of Karma Ravwats -
of Naddwat ... ... Applicants, -

Versus ! '

King Emperor ... ... Opposite Party.

E. A, C,, Beawar.,

(@) The omission to take ovidence offered by the nccnted under 8. 208
of the Cr. P. Code is an illegality.



32

Against E, A, C.s—dated 24-11-1924.

(@) To disbelievo  witness because he has on another occasion given
a discrepant account of what happened is perfectly proper, but if it is
daesired so to contradict him, proof of what he said on the ‘other occasion
must be given and the discrepant version must be put to him. It is not.
sufficient for the trying Magistrate himself to have knowledge of former
statements and proceedings and to disbelisve the witness on the strength,
of his own knowledge without complying with the legal procedure lmd
Jdown for such a purpose. It amounts to an xllcgahby which pre]udxces
tho accused to disbelicve his defence on tho strength of evidence not’
recorded in the case and the conviction mast be set aside.” ) i

R. 8. Mithan Lal . . wee Jor Applicant,
7-1-25. Public Prosecutor ... e vee Jor Croun, !
ORDER. ’

J
 The three applicants have been convicted under section 323 .
1. P. C. and were each fined Rs. 50 by the learned Magistrate who
tried them  Ou appeal the Sub-Divisional Magstrate reduced the
fines to ®s 25 in cach cise. [n his judgment he remarks that
since the appellants had an opportunity of cross-examining the
witnesses in a counter complaint made by the other side, he does

not see why the evidence given in that case could not be used in

this one. But I think the learned Sub-Divisional Magistrate's veiw

is mistaken, and this is conceded by the learned Public Prosecutor

vhio however contends that the trying Magistrate's procedure was

\ mere irregularity which would not vitiate the proceedings

provided there was sufficient prosecution evidence, to:support the

convictions. C i

.+ Tho-facts of the trial are that,four vitnésses were exam med

for the prosecuuon and nine for the defence .The defence 'were

disbelieved. D, W. No. 4 ‘because his acconat of the matter differs

from that given by his father in his counter complaint so with

defence witness 7 and. defence , witness § because his evidende in

this cag dilfers from the ‘testimony he gave in the other one and

+0 with the remaining defence witnesses,
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To disbelieve a witness because he has on another oceasion
given n discrepant account of what happened is perfectly proper
but if it is desired so to contradict liim, proof of what he said on
the other occasion must be given and the discrepant version must
be put to him, It is not suflicient for the Trying Magistrate him.
self to have knowledge of former statements and proceedings and
to disbelieve the twitness on the strength of his own knowledge
without complying with the legal procedure lnid down for such a
purpose. Itisalso I think an illegality which prejudices the
accused whose defence has been dishelieved on the strength of
evidence not recorded in the case and the conviction must be set
aside.

1 do not think it is worth while ordering a new trial. The
squabble out of which it originated was a petty one and no person
was seriously hurt while the quarrel is now many months old,

I set aside the convictions and the fines which if recovered
shoald be refunded,

CRIMINAL REVISION APPLICATION NO. 117
OF 1925,

BEFORE MR. 8. J. MURPHY, nc,s.

Gyana son of Guma 2. Panna son of Gyana 3. Urja son of
Durga 4, Dunga son of Nimba and 5. Mana son of Karma Rawats
of Naddwat ... «os Applicants,

Versus

King Emperor - ..+ Opposite Party,
E. A, C,, Beawar.

(@) The omission to take evidence offered by the accused under 8. 208
of the Cr. P. Code is an illegality.
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(6) Omission to-record defence evidence_when offered,isa point of
law. neder 8. 215.0f the Cr. P.- Code and the commitmont .should he
qunshed 26 All 177 relied on.

. P'tm'ntma Swarup ;e L. s for Applicant
22-2-26. Public Prosecutor ... «os for Crown,
JUDGMENT;

The facts of this case have been- reported under section 438
oflthe Criminal Procedure Code, by, the Additional Sessions Judge,
Witk a recommendation  that the commitment should be quashed’
on.the ground:that. the learned Magistrate has disregarded the
provisions of Section 208, The learned Public Prosecutor who
appears for the Crown,. supports the report. It appears that the
accused in the matter whose case wds being idquired’into by the
Maﬂlstrate First Class Beawar the charge beitg under sections
-:25/1491 P.C. prayed to be allowed' to lead défence evidence.
The léatned ‘Magistrate However passed-nb order on their'applica.
tion, framed a charge and committed them to the court of Sessions.
The provisions of section 208 are, that the Magistrate holding un
mquuyrshull take-all such ev xdence as may be produced by the.
prosecutlon or on behalf of the accused.. The owission to do o is
a serious illegallity and I would point” out to him that whenever
an application is made he must-psss-an order on it,

I think the cmlssmn.to examine the witnesses offered for the
defence is a pomf “of “ late Gnder section 215 'of the Code (26
Allahabad-177),and that the.commitment should te. quashed I
therefore set it nside and!direct. the . Magistrate to resume his:
enquiry mto the case from the point 3 \vhen he refusod to cnll the
defence witnesses.

PRI
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CRIMINAL APPEAL'NO. 10 OF“192§‘, .

—
.

BEFORE MR. 3. J. \lURPHY . c ' !

Sadey Khan ..o o T Accuused——zlj)p&llan'f.‘
Versus ‘ .

Crown Complainant—Respondent.-

Aganinst A, S. J.'s.

(a) The ecase reported in 29 All 434 which lays down that o con—
fession or statement of the acemod may form the basis of conviction even
when there i no corroboration lias not been followed elsewhere in/Indin
and was of an execptional nature,

The-ordinary rule of osution is that to form the Lasis of a conviction
some corroboration of such a statement is neeessary.

B. 0. Khanna .. for the Appellant,

17-8-23. Public Presccutor - . v Jor the Crown,

JUDGMENT.

Appellant has been convicted under section 302 I P. C.
and has been eentenced to transportation for life and ‘to n fine of,
Rs 500/~ ot which'Rs 300, if recoveredis to be paid to dcceaeeds
heir as compensation.

The facts found were that 2 Mahpjans of ‘Ararka village
named Dhana Lal and Shivdas were murdered at a place about
2 miles from that village on or about the 26th December ‘1924,
There seems to be no 'doubt that this crime was committéd, for
it has been ghown that these two men set ont op that day from
that place intending to visit the neighbouring hamlets and the
village of Narwar and that they never returned while about a
week later thar mutilated bodies were found jat a lonely spot in
the jungle and were then still just identifiable, though they had
Leen attacked by wild animals. Some of the victims’ clothes'and



36

their shoes were also racovered from near the place where the
bodies were found. The medical evidence shows that death was
probably due to the victims throat being cut. All these circums
tances prove that Dhanna Lal and Shiv Das were murdered as
alleged by the presecution. No motive has been made out, The
one suggested in the case of Dhanna Lal is that he was on bad
terms with some other Mahajans of his village, who so desired
his death, Shivdas it is suggested was murdered because he
happened to be with Dhanna Lal at the time. Originally 5 more
persons including 2 Rajputs and 3 Mahajans were committed to
the Sessions court but the cases against them were withdrawn
for lack of evidence against them by the Public Prosecutor. The
present appellant apparently had money dealings with both of
the victims but it does not appear that he was on bad terms with
them, There was also a civil suir going on between Dhanna Lal
and some Mahajans at Narwar, but as remarked by the learned
Sessions Judge this point has not been properly investigated,
Appellant has made two statements which inculpate him.

One was recorded under section 164 Cr. P. C. and the second
was made in the Committing Magistrate’s court. There is good
renson to believe that the former was made when the inducement
of being made anapprover had been held out to the appellant
and it has rightly been ignored by.the learned Sessions Judge,
It should not have been admitted on the record, 1t was made
on 6-1~25, The second statement was made to the Committing
Magistrate on 7-4-25 and begins with the events of the day of
the murder when appellant went into the village and was asked
by the Rzuputs and others to find out if the victim Dhana lal was
going out that day which hedid. He returned home and present
ly was joined by Barisalsingh and ultimately by the others
and presently they saw the two victims coming and appellant was
sent to meet them, apparently with the object of diverting
Sheodas who was not wantz In this he failed bnt ulumate]y .
nccg)mpm}ud th tothesp they were both nmbushed
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& killed by the tvo Rijputs.  All present were made formally
to strike the bodies, to involve them in the crime and the Raj-
puts were paid something by one Jeth Mal. The bodies were
then stripped of their clothes, which were burnt and were burried
in the sand.

According to this statement the sctual murderers were
Barisalsing and Sheo Singh who committed the crime for money
paid them by the mahajans, but if the statement is true the maker
is equally guilty foz it i3 plain from it that he helped the mur-
dercrs and acted ns a decoy and knew what was intended. In
the Sessions court app.llant said that he hud made this, as well
as the other ststement at the instance of the Thanadar who
threatened to beat him, that he never pointed out the place where
the shozs were found, aad that he had no part iu the murder.

Relying on the case reported in LL.R. 29 Allahabad page
431 the lower court has held that a confession of statement may
form the basis of a conviction even when there is no corroboration
but I think this case has not been followed elsewhere in India and
was of an esceptional nature. The ordioary rule of caution is,
that to form the basis of a conviction some corroboration of such
a statement is necessary and [ am roquired to find if it is available
in this case or not, The learned Sessions Judge has found it in
the discovery of deceased’s shoes, the ashes, skin and hair the
bath appellant took in the Baori and his guilty-conduct. I think
witness No. 7 who says he saw his uncle burn some papers on
th: cvening of Amawas is worthless. He is a small boy,
is uplikely to know a Hindi date and does not know what
papers were burnt. The evidence as to the bath is equally
unconvincing for the date is uncertain. The evidence of witness
Bhairde is I think inconclusive and the same remiark applies to
that of Sheo Das and Moti relied on by the learned Sessions
Judge The remarks imputed to appellant by these witnesses
might be made by any one who after the murder was or was
likely to come under suspicion as appellant clearly was. The



38

only 'real corroboration i§ to be found in ‘che pmductlon of the
deceased's shoes and other tlungs at tht scerie of tife oﬂenc . The
find' of ' the" botlies Ap[)em‘s ‘to have first been made by c'hman
the hrother'of ‘Dhahna’lal who wag dccompanied by a ‘Sew.\L oE
Kansru who has not been e‘mmmed and one Sukha, owmf’ {o the
Sewak having noticed erows and kites: c1rclmg round the place.

The find was'reportéd to the police and’ witness 'Must'xph*x khan
arrived next'morning.s He found: tlxexbodxes’ Usome clothes find!
some buent clsthlion the spot, © - Lhe'Thanadar arnved that mrrht
and took up the investigation'on the 3rd J:mu’lr_y Az.cordmg to
him'Dhanna lal's shogs weré found same'106 pacea féom* the s spot
where the corpses'had been, ‘ontthe’ 1ppellant’s’ mformatxon, oue
being pointed by the nppellant‘ and the'other” founu By a constable

but the actual course of. events is 'not clear from His” statemem.

Similarly * with: the bloodstained ;sand, .stones and shoes.éf'Sheo
Dasavhich were found onithe Tthidanvary.: 3 o0 abedy L

The"pmbh’ w1tne<scs on the' pomt are' Jw‘m Nath fmd
Dhul‘singh! ‘Jagin Nath Ll)s that after! twkmv them to'a wro;iu .
place’ 'lppe"'mt took ‘theth “to anlothel and qxd Sheodas shoes
\vou]d be found there and ' the' shoe§ \vere accordmnly durv out
from that spot, to«ether 'with some' b oodstamed snnd and’: stones X
anid ‘some ' hair.’ Dhul singh says th'zr he 'vwént’ thh the
party when ‘appellant said ‘Dhanna lal’s shees, would be fuund
near the hillock, and’hé foind one accordmvly nnd a constable
found another. ' "This was on the 5th Januaty, as to the events,
of the Tth he gives che same account of the ’ﬁndmg of' Shcodas

shoes which he nlso says Swere bumed b does mtuess J'mammth .
il
Both these wntnesscs speak of the fndm" of the. sword but .

thc only suspxcmus cxrcumst'mce is thnt xt was pot.in its,usual'j

p'lncc but burriéd and’ its lndmg phce was pointed ;ont by':
nppe]lnuts mfu (‘botkn and his nephew Boda. .The finding of the .
shoes is 1 think the only substantial, corroboration of the statement, ;
made to the commiting . M'\"I!tmtc, and the questlon is whether
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these two pieces of evidence taken together are enough to convict
the appellant..

The statement itsclf is long and ‘detailed and contains many
recitals which could not I think have been invented by an innocent
man and gince it is clear that Sheodas’ shoes were burried in the
sand and could not have been discovered by ordinary search as
they in fact were not, 1 believe that if this evidence is true, it. is
sufficicnt taken in conjunction with the statement, to corroborate
the Iatter and to convict the appellant. The testimony of the
parade witneses seems to me to be simple and independent and
has: been believed by the learned Sessions Judge and 2 of the 3
assessors who heard it and who were of opinion that the appellant
was guilty. I sec no reason toreject it and 1 think thatr the
conviction has been properly had. I confirm it and the sentence
nnd dismiss this appeal,

CRIMINAL APPEAL NO-. 15 OF 1925

. BEFORE MR. S, J. MURPHY, 1ncs.
Kammun ron of Maula Bux Accused... Appellant,
Versus,
Crown... v e weo  Despondent

Against A. S, J.

(a) Tt is a well known fact and has often been noticed judicially,
that rape is of all false charges the ono most easily made and for an
innocent-accused, the one most difficult to retute; and it 1s known that
such charges are often falwely mado for the most trivial motives, though
prime facre it would peem  that they would not be lodged lightly, owing to
tho,disgrace which having Leen the victim ot such an offence generally
enfails,
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" (&) Very groat weight is consequently attached in such cases to the
charactor of the prosecutrix and whore, as here, she is a grown (up)
woman and no physical sigus of the actual rapo can bo expected from the
medical evidence, to any marks of injury on her person and to the
goueral probabilities of the cases to be deduced from the reputation of
the prosecutiix,

Appellant unrepresentod,
16-11-25, Daya Shanker for Crown,

ORDER.

Appellant bas been convicted under section 376 and 511
I. P. C. of an attempt to commit rape and has been sentenced to
4 years rigorous imprisonment and a fine of Bs, 50. He was a
tonga driver and the facts alleged against him are, that when
taking a Brahmin woman alone in his tonga to Pushkar he drove
aside into the Nursery Gardens and there raped her. At least
this was the prosecution case. The main difficulty is I thinkrthat
Mst. Mori the compliinant was not examined in the Sessions
court. Her statement was recorded by the Commiting Magistrate
and the accused who was undefended in the inquiry, did not
cross exunine her. At the Sessions trial it was said that she could
not be found and her statement to the Commiting Magistrate was
put in under section 33 of the Evidence Act. Though [ realize that
there must always be a difficulty in procuring the attendance of
pilgrims from distant parts, such as Mst, Mori, I think that more
determined efforts should have been made to sccure her attendance
or to show, as is quite possible, that she gave n false nddress.

It appears that no security was taken for her nttendance
after she was examined by the Magistrate and her address on the
deposition is very vague. Assuming however that her statement
is admissible there are certain difficalties in the case. In her
deposition Mst. Mori describes a fully completed rape though it
is clear her resistance could not have been very serious while in
her complaint to the police she only alleged that accused had
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canght Liold of her and gagged her,  [ler complaint according
to their evidenee, made to witnesses Sawatri Pershad and Ram
Chandern and others, immediately on her arrival at Pushkar and
just before her complaint to the police was recorded was one that
she had beentmaped, The learned Sessions Judge tonsiders that
these witnedses have exaggerated shat they heard and is not
eatisfied with their evidence and he thinks that accused attempted
tarape Mst. Mori but did not nctually rape her as be was put on
the “Soonies oath™ which he considered sacred, but this findings is
against the complainant's sworn testimony, The Assessors wera
divided in opinion. Two of them thought an offence under
section 354 only had heen proved while the remaining two con-
sidered accused guilty of rape. Acensed has admitted that he
drove the complainant to Puashkar io his tonga but has denied
that he assaulted her in any way and has explained the charge
against him by eaying that Mst.  Mori had promised to pay him
Rs 1/8 for the trip and only paid him Annas & and that 1n con-
sequence he quarrelled with her which led to her making the
complaint.

It is a well known faet and has often been noticed
judicially that rape is of all false charges the one most easily made
and for an innocent accused one most difficult to refute and
it is known that such charges are often falsely made for
the most trivial motives, though prima facie it would seem
that they could not be lodged lightly owing to the disgrace
which having been the victim of such an offence generally ent-
ails. A very great weight is consequently attached in such cases
to the character of the prosecutrix and where, as hers she isa
grown woman and no physical signs of the actual rape can be
expected from the medical evidence, to any marks of injury on
her person and the general probabilities of the caseto be deduced
from the reputation of the prosecatrix, There is no evidence
here of any injury caused to Mst. Mori owing to her resistance
to ncensed’s acts, From her account given in the deposition it -
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Woula r|ppe'n‘ th'\t she mnde Tittlé Fesistance v noiie Or at'most only"
protested for otherwwe thé offence could ‘not have been committed-
as descnbed ana pr'\ctxcally nothmg is known of her character or}
stat on in ]lfe. Tti isalson "fact that shé has' given contradictory ac-*
counts of the oﬂence she complamed of on different oceasiornis, and
it "Seems probqble since she could ot be traced at the address she
"{we, that she was concealmg her real one.’ Further, neittier the
Juave nor’ " the’ Assesors in the court below were'in 4’ position to
assess her credxbxlty by scelng her and heéating her give evidence
m\d Tier's statemems even hiave not been tested b_y ctoss-examination, ,
1t seéms to me th'\ﬁ in the Cn‘cumshnco‘: of thie case which depends
entirely c on the prosecutn\ s 'statewents for the rest of the evidence
is eltl\cr ‘circumstantial or as to the terms of her complaint it is
extremely doubtful if ‘Mst. Mori “was raped or even criminally
uswanlted and that the evidence was not sufficicat to sustain a
convxctmn '
Trevorse the cnnvncmon recorded against and the sentence;;
pr\::'od upon '\ppell.\nt, :\m[lut him “and direct that he he

dlscharn‘ui
t

MISC “CIVIL: APPEAL NO. 5 OF 1935,

REFORE MR. & 1. MURPHY.

"Seth Kalyan Mal Daddls son of R. B Seth Sobhag Mal
Daddha O-wal of Ajmer proprictor of the firm of Chimansi |
Sobhay Mal of Pertabgarh. Defendmt—-zlppellanl

Versus.
Qcth Panna Lal son of Seth TlloL Chand’ ])ropnetor ‘of the
firm, of Fattaji Tilok Clv\ud 0~\\ al'of Mantlauk. —-—meomlént v
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.Against A. D, J.'s—dated 25-3-1025.
The H. C. is empowered under £ 151 C.P.C. to remand a case to the
Tower Appellate Court in the interests of justice.

_3-81925.

. G. Bapat ... e v for Appellant,
Raghu Nath . e Respondent,

ORDER.

The plaintiff filed this suit basing his claim on a foreign
judgment and decree of the ]’.\ltﬂbgnr]l State court. T111~ dcclce
. was originally passed on the 31st July 1916, Tt was 1evle\\ ved on
“&th \lx\\ 1919 and one Bhaironlal was ordered to pay Re. 5500 out
of the (otal s deeteed and Plaintilt was ordered to give credit

s for Rs, 995.11-0.

The plaintiff filed the judgment of the Partabgarh court and
also a certified copy of it» deeree as the hasis of his suitand isstes
were raised.  Issues 1 and 1 (a) were however argued first being

issues of law, and the original eourt found that the suit was not

maintainable. for there was no provision i the decree for the
credit of Rs. 993-11-0 allowed in the judgment and the decree was
not therefore in accordance with the judgment and offended against
the provisions of section 33 and Order 20 rules 6-7 and section 13
-(d) and (£) of the Code. This point then raised whether basing
the suit on the judginent alone is not sufficient, has also been
considered and held ngainst the plaintiff. The swit was therefore

dismissed.

There was an appeal to the District court.  The learned
Additional District Judge who heard it raised two issues :—

1.

Was the suit not maintainable under the provisions of
seetion 13 C. P. C,

Was the court right in not giving an opportunity to the
appellant to get the deeree corrected ~0 s to hring it
into confinmity with the judgment.  The tinding on the
first issue was that the swit was not maintainable an
on the sceond that the *court was not right . ’T B
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learned Additional District 'Judge however then set
aside the lower court’s decree and remanded the case
purporting to act under Orderi41 rule 23 for disposal
on the merits.

Since the preliminary point on which the suit failed was' its
maintainability and the learned Judge found, with the court below
that it was not maintainable, I do not understand how this order
which could only be made if the court found in the plaintiff's
favour in the preliminary point, came to be made. Further the
remand was due to the plaintiff's laches in suing on discrepant
documents, yet the respondent was ordered to pay the plaintifi's
costs as well as his own. I think it is evident that the learned
Additional District Judge was not quite clear in his own mind
what should be done and has consequently passed an impossible
order.

As far as I can gather from his judgment, what he intended
to hold was that the court below when it found that the suit was
not maintainable, owing to the discordance betweon the judgment
and decree should have given plaintiff an opportunity te make
good this defect, cither by giving him permission to withdraw the
guit with leave to bring a hc:.h one, under Order 23 rule 1 or by
giving him time to get the Partabgarh court’s decree corrected
and to put in the correctcd decree, or in any other way which
might be feasible, 50 s to allow the suit to be tried on the merits,
but if so he should not have found as he did, on the point of
maintainability; for this has given rise to the difficulty I am now
faced with nnd the further difficulty that there are now two
concurrent findings on the point of maintainability, ngainst which
there is no appeal under the Ajmer Rc"ulutxon, and which 1 can-
not cousider,

I belicve however that T am entitled to consider the legality
and propricty of the order made in appeal by the learned Addi-
tional District Judge in the interests of justice and under section
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151 of the Civil Procedure Code and to order a remand under
that section, to meet the difficulties of the case and to ensare the
passing of o proper order in appeal, because one of the several
alternatives L have mentioned above was what was really intended,
probably the one of allowing time for a correct decree to be put
in, for I am told that such a decree was offered at the hearing of
the appeal and that plaintifl’s pleader was told to present it to the
court below. If this was so the proper course would have been
for the Appellate court to fiind on its admissibility and cffect,
after allowing any amendment of the pleadings which might be
necessary and if it then found in plaintiff’s favour on the point of
maintainability to remaud the suit. But this is only a suggestion
and some other course may be the proper one.

It is I think in any case nceessary in the interests of justice
to reverse the appellate court’s decree and to remand the appeal
to that court for a proper disposal of the questions before it and
such a remand is covered by section 151 of the Code. T reverse
the District court’s order and remand thie appeal to it for disposul.
Plaintiff to pay all his own and the respondents costs so far

incurred.
.

CIVIL. SECOND APPEAL NO. 24 OF 1925.

BEFORE MR. W. T. W. BAEER.

Seth Gulab chand since deceased represented by his son 8.
Panna lal Mahajan of Beawar.

2, Seth Dhul chand son of seth Nand Ram Mahajan of
Beawar ee wwe  er ..o Plaintiffs.—Appellants.
Versus.

Mukand Behari Lal son of L. Muket Behari Lal Kayasth of
Ajmer «os Defendant.—Respondent.”
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learned Additional District Judge however then set
aside the lower court’s decree and remanded the case
purporting to act under Orderi4l rule 23 for disposal
on the merits.

Sinee the preliminary point on which the suit failed was its
maintainability and the learned Judge found, with the conrt below
that it was not maintainable, I do not understand how this order
which could only be made if the court found in the plaintiff’s
favour in the preliminary point, came to be made. Further the
remand was due to the plaintift's laches in suing on discrepant
documents, yet the respondent was ordered to pay the plaintiff's
costs as well as his own. T think it is evident that the learned
Additional District Judge was not quite clear in his own mind
what should be done nnd has consequently passed an impossible
order.

As far as T can gather from his judgment, what he intended
to hold was that the court below when it found that the suit was
not maintainable, owing to the discordance betweon the judgment
aud deeree should have given plaintiff an opportunity to make
good this defect, either by giving him permission to withdraw the
suit with leave to bring a frc;h one, under Order 23 rule 1 or by
giving him time to get the Partabgarh court's decree corrected
and to put in the corrected decree, or in any other way which
might be feasible, 5o as to allow the suit to be tried on the merits,
but if so he should not have found as he did, on the point of
maintainability; for this has given rise to the difficuity T am now
faced with and the further difficulty that there are now two
concurrent findings on the point of maintainability, against which
there is no appeal under the Ajmer Reﬂ'ul'\txon, and which 1 can-
not consider.

I believe however that I am entitled to consider the legality
and propriety of the order made in appeal by the learned Addi-
tional District Judge in the interests of justice and under section
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151 of the Civil Procedure Code and to order a remand. under
that section, to mecet the difficulties of the case and to ensare the
passing of a proper order in appeal, beeause one of the several
alternatives I have mentioned above was what was really intended,
probably the one of allowing time for a correet deeree to e put
in, for X am told that such n decree was offered at the hearing of
the appeal and that plaintifi’s pleader was told to present it to the
court below. If this was so the proper course would have been
for the Appellate court to fiind on its admissibility and cffect,
alter allowing any amendment of the pleadings which might be
necessary aud if it then found in plaintifl’s favour on the point of
maintainability to remand the suit. But this is only a suggestion
and some other course may be the proper one.

It is I think in any ease necessary in the interests of justice
to reverse the appellate court’s decree and to remaud the appeal
to that court for a proper disposal of the questions before it and
ruch a remand is covered by section 151 of the Code. T reverse
the District court’s order and remand the appeal to it for disposal.
Plaintiff to pay all his own and the respondents costs so far

incurred.
a

CIVIL. SECOND APPEAL NO. 24 OF 1925

BEFORE MR. W. T. W. BAKER.

Seth Gulab chand since deceased represented by his son 8.
Panna lal Mshajan of Beawar.

2. Seth Dhul chand son of seth Nand Ram Mahajan of

Beawar e ... Plaintiffs.— Appellants.

Versus. :

Mukand Behari Lal son of L. Muket Behari Lal Knyasth of

Ajmer +es Defendant.—Respondent.
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AAgamst a.: D, J)s~3-8-1925. T e

1 -(@ A Court is justified in applying any law that may be apphcablo
- Lo the facts before it, but it is hot <o justified when the facts necessary
,for a 'ocision on & point of law are neither pleaded nor proved. .. '

. ():An antecedent debt means a debt antecedent in fact as well as

.in time_that i5 to say, that the debt niust be truly independent and, not

pu:t 0", the transaction impeached. A boriowing made.on the occasion
, of the grant of z\”mqrtrb:age is qot an antecedent Adcbt.‘ 39 All 43A7 foll.
v (0), Limitation for a suit based on pious obligation of a.son to pay is

6 years under article 120 of the Limitation, Act andvﬁmitgn’t‘ig‘:u runs from

-the death of the father. 16 Madras 99 and 8 M.L.J, G:L.‘rg.l.io(,l on.
. Ghiroo, Lal v .

. Appellant., -
12.7-26. Pushkar Narain

: Rewporlufgnl. '

P JUDGMENT. !

' , The plaintiffs sued to vecover Rs. 1600/— ,0n a mortgage deed
. executed by defendant’s grandfather LaL'{ Badri Lal.
+ -The Sub Judge of Beawar found that Badri lal was incompe-
: tent to exccute the mortgage. without the .consent -of his copar-
ceners and so the document was inoperative as a mortgage.but
held that defendant was bound by 4 pious obligation to pay the
dcbt of his grand, fnthcl L.,Badri lal nnd 1)'\~ac(l a. dccrcq fo;\thc
rccoxer\' of thc :\mount fxom 1hc '\c-csts of L. Badri- l.ﬂ in the
hands of defendant and from. any_seperate or self acquired pro-
perty of Lala Badri lal. ,
. The defendant np‘pcnlcd. In appcni the Additional District
ndge Ajmey held that a< the guestion of pions obliztion has not
been raised in the pleadings the lower court was not, jmtiﬁcd in
_ raising the plea and basing its ]u(l"mcnt upou 1t '\ml hc '\ccnr(l-
m"l) reversed the decree.
The plaintilfs make this <econed appeal. It ‘may he ﬂ.\lcd at
the outset that as the plaintifts did not appeql or put in cros
- objeetions as to the fiindings that L. Badri lal whs’ compctcnt to
- mortgnge the property, that question ean not he raised now and
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tlie eaée thust he dealt iwich solely on thistquestion of plous‘obli: '
gation.  That however is putting it too widely for the real-quésti-
tion in this appeal is whether in the present suit & decree based
on the pions obligation of the defendent to pay his grandinther’s
debt could be passed. 1T ~o the case would have to be remanded
for finding on the other issues, which have not been dealt with
by ‘the lower Appiellate eoitet.

The ense has been argued at length and a number  of rulings .
quoted most of which do not assist in the determination ofr the -
only point hefore me.

It is coutended on behal€ of the appellants that the liability
of the defendants 15 p rely a question of law and there need be
na reference to a pure question of law in the pleadings, reliance
is placed on the case of Ganrd Teh Vs Sei Ram A. L R. 1926 .
Nagpur page 265.

+ That crse howaver lags down that a point of Iaw must he
apiplicahile to the facts ple

aded and proved.

It is quite o difierent matter when the point of law depends
on facts which are not pleaded and on which there is thercfore
no issue and eonsequently no prool.

+ Tagree that a court is justified m applying any law that may
bc nppllc'\blo to the facts before it but it is not so justified when
the Tacts nece seary for a decision on a point of law are neither
pleaded nor proved.

There was no alternative casc of pious obligation and in
order to justify a deeree hased on the sons pious obligation to
pay the debt of the father certain facts ave necessary to be proved
and it 15 open to the sons to rawe various defences.

It must be shown that there exists an antecedent debt which
médns a debt antecedent in fact as well as in tume, that is to say
that "the debt must be truly independent and not part of the
transaction impeached. A horrowing made on the occasion of the
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grant of a mortgage is not an antecedent debt C F. I L. R. 39
Allahabad 437, 447, 449.

This eliminates the sum of 242/ which was borrowed at the
time of the execution of the mortgage in suit but the defendant
had no opportunity of raising this plea.

It is for the alienee to prove that the antecedent debt
existed and as the present mortgage is mostly made up of
amounts due on the previous mortgages there may be an antece-
dent debt in the present’ case but it is then open to the sons to
prove that the debt was contracted for an immoral purpose. As
the suit was not based on pious obligation the defendant had no
opportunity of alleging this.

Again the Hmitation for o suit based on pious obligation is
6 years under Article 120 of the limitation Act. 1t is contended
on behalf of the respondent that the suit is barred by limitation
because the mortgage is dated 1905 and was payable in 1909,
For the appellant it is contended that the limitation would be
the sama against the sons as against the father. The law how-
ever is that limitation runs from the death of the father Cf.
Natasayysn Vs, Ponnusami I L. R. 16 Madras page 99 and 8
M. L. J. 64.

The question of limitation has not at all been considered.
The date of L. Badri 1al's death has not been stated in the judge-
ment or in arguments and I have not been able to find it on the
record. It is not possible to ray whether the suit is barred by
limitation or not.

It will thus appear that the learned Judge of the first court
applicd the law to facts which were not before him and  that the
defendants had no opportunity of meeting the ease of pious obli-
gation which was never set up in the pleadings. This being so
the decrce of the first court obviously eannot stand, not being
passed on evidence and so the lower appellate court was . right in
setting it nside. '
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XO nmcndmcnt in ﬂl[) leadings was ﬂ<k0d all(] 50 thc case
1 (]
cannot go ‘)ﬂCk for I'Ctl'iﬂl-

1 confirm the deeree of the lower appellate court and dismiss
the appeal with coxts.

CIVIL SECOND APPEAL NO. 18 OF 1925.

—_—

BEFORE MR. 5. J. MURPIIY, 1. c. s,

1. Mota son of Rupa Rawat.
2. Urja son of Rama Rawat.
2 Lala minor son of Doola under the guardianship of Mota
Rawat of Kiranipura Ajmer. Defendants Appellants.
Versus,

Ram Kishen son of Ganga Pershad Agarwal of Ajmer.
Pluntiff—Respondent,

Against A. D, J.’s,

(a) A uwsufructuary mortgage is a parting with proprietory rights
and ereates an exproprietory tenancy within the meauing of 8. 41 of the
Ajmer Land Revenue Regulation. 5 LC. 503 foll,

Proprietory rights are made up of the right of poseession, tho right
of enjoyment and the right of disposition,

(@) To allow defendants to escape a hiability by an omission to plead
a status which is theirs, by refusing to takea judieial notice of a pro-
vision of the statutory law would be an abuse of the powers of the Court
and a defeating of the ends of justice within the meaning of 8. 151 C.I.C.

ORDER.

The suit was to recover Rs. 48G/- rent due for 3 years from
defendants as tenants of some land which their predecessors i}x
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interest had mortgaged usufructoarily to plaintifts’ ancestors in
1890, which it was asserted had since been leased at a yearly
rent of Rs. 162/,

The defendants denied the claim, pleading :that they had
pever been plaintiffs or his predecessors’ in interest tenants and
had never paid any rent on account of this land,

The issues framed were:—
1., Are defendants plaintiffs’ tenants ?
2, If so how much rent is dae to plaintiffs ?
3. A general issue ?

The conrt found that Rupa the defendant’s ancestor, had
mortgaged the land in 1890 and 1893, and that the mortgages
were proved, also that a lease for & years dated 18th November
.1803" was proved and decreed the claim.  On appeal the learned
. Additional District Judge considered two issues which do not
really help the case as they are very vague and he held that the
rent note of 1897 Jhad not been proved but that there was an
‘earlier one of 1890 which being 30 years old, did not require
proof of execution, and which showed that Rupa after his
mortgages retained posssession ns a tenant and further that Rupa
.was not an ordinary, but an exproprictory tenant under section
.41 of the Ajmer land Revenue Regulation of 1877 in that by
exeeuting the usufructuary mortgages, he had parted temporarily
with his proprictory right in the holding while continuing i
possession, and had thus acquired a right to occupy the land on
a fixed rent ns pravided by that section and could plead no adverse
_possession ngainst his landlord,  He therefore held that plaintiff
could rue for rent, but only at a certain rate and that since this
rate had not been adjudicated on by the lower conrt, there should
be n remand for disposal after recording cvidence and otherwise
the appeal should be dismissed. This is an irregular order not
warranted by the terms of order 41 to whose provisions I invite
.the Learned Acting Additional District Jndge’s attention. The
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points made in the memo of appeal were that the plaintiffs having
failed to prove the lease they pleaded, a new plea should'not have
been introduced by the Appellate court and that the defendants

were not ex-proprietory tenants.

I think the issue whether the defendants are exproprictory
tenants is the one that goes to the root of the case and it is the one
whith has been 1nost strennously argued before me. I they are
exproprietory tenants the next question is, showld the court have

raised this question which i« not mentioned in the jleadings or-
even in the memo of. appeal to the District court, at the hearing
and if they are not such tenants, is the suit with in time ?

3

Section 41 of the Ajmer land Revenue Regulation runs:—

“Any person who may have... lost or parted with
his proprietory rights, cither temporarily or perman-
ently and has since continued in oceupation of any of
the land comprised in such holding which as proprietor
he retained under his own cultivation, shall have a
right of occupaney in such lands at a rent five annas
four pies in the rupee less than the prevailing rate
payable by tenants at will for lands of similar quality
and with similar advantages in the neighbourhood;
such persons arc hercinafter called “ex—proprictory
tenants.”

I think the object of this enactment is plain. It is similar
to the provisions of several of the “Rent Acts™ which arein
force in other provinces and it» object is, us far as possible to
preserve on the land at a fair rent the original peasant or other

owners who cultivated it.

The mortgages in this case are usufructuary and although
there is no direct evidence for the whole period since 1890 I
think it is fairly certain on what there is that Rupa aud his
descendants have been in cultivating possession ever since. The
question thercfore is whether the execution of an usufructuary
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mortgage is a losing or parting with proprietory rights, either .
temporarily or permanently ?

There is no ruling of this court on the point, but it was
once referred to the Allahabad High court under the Ajmer
Courts Regulation and that court’s ruling is to be found reported
at 5 Indian Casgg page 503,

This decision which is of the year 1909 was by Richards and
Karamat Husain JJ. Richards J. held that an usufractuary
mortgage was a parting with proprictory rights and so created an
exproprietory tenancy while Karamat Husain J. held in the
opposite sense, and Rechards J. being the Senior Judge, his -
opinion prevailed. This therefore must be taken to be the current
of deaision on the point and Richards J. mentions that it was
similar before the reference came before him, though on what
authority, though some there must have heen is not stated. The
only other authority consists of two cases of the Allahabad High
court whichfare discusked by Richards J. and which were given on
a sectionlof the U. P. Rent Act wherein similar, though as pointed

ut by Rxchmdi J. not exactly similar, lqn"mne was used.

The determining consideration in section 411s a loss either
tempormly or permanently, of proprietory rights and ¢ proprie-
tory rights may be considered as a bundle made up of the right
of pOsSCsSlOl’l, the right of enjoyment and the right of dlspomtmn
Under the Transfer of Property Act section 58 mortga ages are of
4 kinds, (1) Sxmplc (2) by conditional sale (3) Uaufx uctuary and
) Erglish. In the case of (1) a right of disposition is parted
with, of (2) all three rights pass, the right of disposition in a
modified form, of (8) two of the three essential rights are trans.
ferred and of (4) there is an absolute transfer, subject to a right
of rbpurch‘mc on condition, retained by the'mortgagor. It is
plain that mortgages Ealling within (2) and (4) are included” in
scetion 1. In (1) only a portion of the proprictory rights, the
right of disposition, is alienated while in (8) the ease of the
wsulrnctuary mortgage, two of the 3 clements of ownership are
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transferred, possession and enjoyment. I think the answer really
turns on the meaning of ‘proprictory rights’. If everything
included in townership’ is meant there, with the I think somewhat
doubtful exceptions of Inglish mortgages by conditional sale I
say doubtful for even in these cases there is some reservation,
nothing but a sale or exchange comes within section 41. But if
this is so, there is no meaning in the words ‘temporarily or
permanently” used in the scetion and something must have been
meant by this expression.  Looking to the evident object of the
section, and to the fact that it was enacted in 1877, 5 years
before the Transfer of Property Act defined and crystallized the
Iaw of mortgage in India, T agree with the view taken of it by
Mr. Justiee Richards aud think the expression ‘proprictory rights’
need not and was not meant to include the whole bundle of rights
coming under ownership, and that they cover a portion of such
rights and include a wufructuary mortgage. I therefore find
that defendants are exproprictory tenants and have a right of
oceupaney at the prescribed reut

The next point is whether the lower appellate court was
right in raising this question and in finding on it.

Under section 151 of the Code it is an inherent power of the
court to make such orders a3 may be necessary for the ends of
justice and to prevent an abuse of the process of the court and to
allow defendants to escape a liability by an omission to plead a
status which is theirs, by refusing to take judicial notice of a
provision of the statutory law would be an abuse of the process
of the court and a defeating of the ends of justice while under
Order 41 rule 33, an appellate court has power to pass any
decree, or make any order, which ought to have been passed or
made. I think the First Appellate court acted within its powers.

Its order was not however regular. What is meant to do
was to make an order under order 41 rule 25 and to send down
the issue.  What was the anuual rent for the 3 years in question
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payable by the defendants under section 41’ of the Ajmer land
Revenue Regulation.

I accordingly frame this issue and send it to the Lower
Appellate court for a finding.  Either party may lead evidence
and the finding should be submitted before the 15th February
1926, The order as to costs will be made when this cotirts de-
crée is framed.

The finding called for has now been returned by the District
court and I have heard the parties. The learned Additional Dis-
trict Judge has found the value of the 3 years rent on the basis
of the annual rent per bigha of dry erop land. Mr, Ghisu lal
accepts this valuation. The other side object to it and urge that
the value should be on the basis of the landlord’s share of the
crop to be deduced from the annual crop inspection reports.  But
there are only estimates and not actual findings, and even if rele-
vant, which I doubt as there is no other evidence--would be of
little value. Parties were glven leave to lead evidence and it was
the duty of each to prove its case. Taccept the learned Addi-
tional District Judge's judgerhent that 3 years rent should be Rs.
04-4.10 I vary the lower appellate and the original court’s decred
and grant the plaintiffs one for Rs. 94-4-10 with proportionate
costs throughout. The plaintiffs will pay the balance of their
costs and the other side will pay plaintiff’s costs which have Leen
allowed and their own.

CIVIL APPEAL NO. 13 OF 1925.

BEFORE MR. 8, J. MURPHY, 1 c. s

1. Abdul Rahman son of Nanne Khan Mohamedan of Ajwmer.

2, Ghulam Ali eon of Abdul Ali Mohamedan of Ajmer.
Applicants.~Appellants,
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Persus.

The Collectar of Ajmer-Merwara Ajmer.
Qpposite Party.— Respondent.

f. In land acquisition cases the ordinary principle is that the
prevailing market rate for buoilding sites in tho vicinity should be
awarded with an increase or deereaso nccording to the advantages or
drawbacks of the land acquired from the point of view of the purpose for
which it can be nsed to the be-t advantage.

2. When u plat to bio acquired has changed hands shortly bofore the
acquisition, st is evident that the price then paid {=a vory good indox of
its value in the absance of spe.ial circumstances.

3. It cannot boaumed as o general rule that sales fram widows are
w-ually at a ruinous rate for the widows,

e, P, Swazup . o o Jor Appellants.
4-11-25.  Government Pleader ... v e for Crown,
ORDER.

This i= s appeal against the Distriet Court’s award of com-
pensation for the acquisition of a plot of land adjoining the
distillery taken for an cxtension of those premises. The avea is
6227 Square yards and the original claim was for Rs. 1 per square
yard.  The land acyuisition officer awarded compensation at the
rate of annas 1 and ples 1} per square yard and on appeal the
District court raiced the rate to annas 2 pies 3 to the square yard,
The only point now disputed is the rate per square yard which it
is claimed should have heen annas eight on the basis of building
site value.

The ordinary principle is that the prevailing market rate for
building sites i the vicinity should be awarded with an inerease
or deerease according to the advantages or drawbacks of the land
acquired from the point of view of the purpose for which it can
be used to the best advantage.

There are unfortunately very few sales to gnide the court in
this matter. Tt is said that in 1912 the B.B.& C.I Railway
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acquired some land for gangmens quarters at 8 annas per square
yard, but the details of this transaction are not in the record.

Another instance is a sale of 4000 square yards effected on
8.6-24 at the rate of 14 anmas per square yard. But this ale
includes a sixth share in a well which must considerably enhance
the value of the land and was made after the date of the notifica-
tion which was issued on the 23rd February 1924.

Another sale of one bigha and 14 biswas was made in 1923
to Bahu Sarup Narayan at Rs. 1-0-2 per square yard. Both these
plots have been found to be much superior to and with better
necess then the one now acquired.  This was however bought on
the 22nd July 1922 by the applicants at the rate awarded by the
land acquisition officer and the real issue is whether this was a
true market value and if it was whether in the interval between
the rale the value has appreciated to what is now claimed.  The
interval hetween the sale and notification was only a few months
and it i roriously argued that there has been an abnormal rise of
values in the interval.  Neither is there any evidence to that
effect.  The only alternative is that applimms when they bought
marde an unustally good bargain and it is said that this was o,
heeause they lmuvrht from a widow, but in the '\b~cnce of more
evidence on the point [ cannot asstme as a general rule that sales
from widows are usually at n runious rate for the widow.

It has also been urged that the site is free from all drawbacks
and desirable for residences, and there is some evidence on the
point, but though a site next door to a distillery may be free from
serions disadvantages, it can, I think, never be much sought after
for building purposes especially when it is well away from a
residentinl quarter.  I'do not think this site can possibly be a
firat elass one for building purposes. When a plot to be acquired
has ehanged hands shortly hefore the aquisition it is evident that
the price then paid i a very goml index « *ir., value in the absence
of specinl eircumstanes "ich do not in this case. The
award is at a rate dou the < vlves paid n

e
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fow monthe hefore the acquirition and eannot therefare I think
be helow the real market value,  The award appears to me to be
a fair and proper one. I confirin the lower courts order and
dicmiss this appeal with cost.

CIVIL SECOMD APPEAL NO. 11 OF 1525.

BEFORE MR, 8. J. MURPHY. Le.s,

Jhunta Lal son of Sheoji Ram and 2. Kalyan Mal son of
Jhunta Lal Decree-holders ... ... Appellants.
Versus.

S Lal son of Fouj Mal Mahajan Oswal of Nayanagar.
Judgment debtor --» Respondent.

(a) When a decree 14 made payable by instalments und the whole
decretal smount 1« made payablo 1o a lump on defeult, the creditor, on
defanlt hav ng occured, has no option either to 1ecover his whole amonnt
or to waive this right and to go on receiving regular instalments. He
must execute tho deerce for the whole amount due.

(@) Limitation for the whole sum recoverable runs from the date of
default.

Laksimi Narain e for Appedant,
13-11-28.  Sobhag Tal Rawnt e Sfor Respundent.
ORDER.

This appeal arises ont of execution proceedings on an instal-
ment decree. The Executing court held that the application was
in time and ordered exceution to procecd.  The first appeal court
reversed this order and dismissed the application as time parred.

The only point is :—Is the application in question within
time. I find that it is not.
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Reasons.  The decree was based on a compromise and was for

‘Rs. 833-8-6 and so far as now relevant provided that repayment
should be by monthly instalments of Rs. 10. It contained a clavse
that if default were made in the payment-of 6 consecutive instal-

ments then the whole pmount then doe would be recoverable at

once. Payments were never regular,  The dates are given in the

lower court’s judgment in full. ~ All payments ceased after1.9-22.

Tt appears that from the 17¢h June 1919 till the 4th March
1920 no payments whatever were made. There was therefore
elearly a failure of 6 instalments and the whole amount had become
recoverable in January-1920.  There appears again to have been
n default in 1921,

The contentions raised in appeal are that the ereditor had an
option when six consecutive instalments fell into arrear cither to
recover his whole amount or to waive this right and to go on
recciving regular instalments. But I' agree with the learned
Additional District Judge in thinking this was not so. Such a
condition could no doubt be inserted ina decree and if it is
intended care should be taken to render it clear, hut in the ];resen't
cace the language used 1< the ordinary form whieh gives no option
hut mukes the whole amount remaining due recovegable at once.

On this view of the case the application is clearly time barred.
The second argument for appellant is that by his acceptance of
the payments subsequent to 17-6-19 i.e. those made on 4-3-20 and
on later dates he waived the breach and received them as regular
and punctnal payments.  This view has also heen considered by
the First Appellate court and the conditions on which waiver
comes into operation have been stated by it. 1 agree that they
“have not heen [ulfilled in this casc and that the execution appli-
cation in question is time harred.

1 confirm the lower courts order and dismis< this appeal with
conts.
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BEFORE MR. S. J, MURPHY, ros.

Hira Lal <on of Rai Sahih Bhajan Lal 3ahajan of Ajmer
e e Accused.— Applicant.

Versus,

Crown e e e oo Opposite Party.

(@) The word ‘mikes’ in 8. 46t LP.0. muwst o takon to mean
*manufasturas® or ‘prepares’ or ‘proluces’ its ordinary nioaning.
Tt i< not used in the English Conveyances sonse ¢ of this indeture made’
anil dox not necessarily connote an exocution or signature of a document.

(%) Tho essenco of the offence of forgory is that the decument should
be fale and thatiit <bould purport to have been prepared or exocuted by
come per-on by whom it hias not <o have been prepared or exccuted. A
falso gignature i~ not a necessuy 1equirement,

(¢) Invoices aro not necesauly documents which require to be
executed or signed.
Ram Kishore and Ghisoo Lal

es . Jor Appellant.
Abdul Wahid Khan

oo Jor Crown,
ORDER,

The applicant in this matter has beon convieted of an offence
under section 468 L . C. on a charga with two heads, and has
been sentenced to 4 months rigorous impristonment m default
of the payment of fine- Applicant’s appeal was dismussed by the
Additional Sessions Judge.

The facts are very simple. Applicant is a dealer in cyeles

and accessories, and from time to time obtains supplies from a
firm at Agea.  These gools arrive by train and are liable to be
assessed for Octroi; the usual mode of assessment heing on thc'
invoice from the forwarding firm. b
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The first act charged against him is that on-the 27th January
1923, he in place of an invoico showing goods to the value of
Rs. 250-2-0 which he had received from the Agra firm pre
pared a forged one for Rs. 93-10-0 liable for octroi to the value
of Rs, 2-10-9 instead of Rs. 7.13-0. The forged document in
this matter is Ex. P. 1. A.

The second act charged against him is that on the 19th
April, 1923, he in place of an invoice for Rs. 78)- prepared a
forged one for Rs. 30 and so made himself liable to pay only
Rs. 1-2-0 as octroi instead of Rs. 2-7-0. Tho forged invoice in
this case is Ex. P. 2. A.

There appoars to be very little doubt about the facts, on
which there are concurrent findings of the Courts below. The
genuine invoices in the two cases have been produced and one

* admittedly made out by the Agra Firm. Ex. P+ 1. is the invoice
for goods sent by R. R. No: 90899 and ex. P. 1 (2} salso pur.
ports to be for this consignment, and was the one presented for
octroi purposes. Both are made out on the paper of the Agra
firm, though not on the same form, and applicant has admitted
that he made out the second alleged forged invoice. It was pre-
sented for asscssment of octroi probably by one of his servants.
The [acts are similar in respect of Bx. P. 2. (n)., Applieant's
learned counsel has not dwelt at any length on the merits and has
confined himeelf chicfly to the ground that the main essestials of
an offence [alling within section 463, 465 and 468 1. P, C., have
not been made out, that is, that the making of these fnlse invoices
docs not amount to the making of a forged doenment and for this
purpose relics chicfly on the remarks ia the rulings reported in
LI.R,7 Caeutta P. 352 and 77 Indisn eases P. 225, The
Iatter is I think not relevant, aud the former case really turned
on the question of an incomplete forger, and the remarks therein
contained must be taken to have referred to those circumstances,
Counsel’s contention briefly is, that the word ‘makes’ in section
463 and 46 i= nsed in the English conveyances sense of ¢ this
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indenture made ” and necessarily conmotes an exceution, or sig-
nature of a document and that sinee these invoices do not purport
to be signed by the Agra firm, they arc not forged documents.

But T cannot think that this is the real meaning of the sec-
tions. If it were the,real meaning of the ‘makes’, the following
words in rection 461 are surplusage, or vice-versa; and ‘makes’
in this section must be taken to mean ‘manufnctures’, or ‘pre-
pares', or ‘produces’, its ordinary meaning. The essence of the
offence is that the document should be false and that it should
purport to have been prepared or executed by some person by
whom it has not so have been prepared or exceuted, and that it
should hiave been got up with the intent described in 463. I can~
not read in the sections any requirement that there must be a
false signature and in fact to do 5o would make the fivst part of
section 464 inconsistent with the second part.

Invoices are not necessarily documents which require to be
executed or signed, and the admittedly genuine ones on this re~
cord are not signed.

I think all the ingredients of the offence were present in this
case.  Applicant was in possession of the genuine invoices and
yet prepared invoices purporting to be those of the Agra firm,
made out on paper with the Agra firm’s printed heading, and
referring to the wame Railway Receipts as did the genuine ones,
but for a smaller amount of goods and a less value, whose only
purpose could have been a smaller payment of smount of octroi
duty: which is cheating, and an offence under section 468.

The only explanation put forward by the applicant was that
the alleged forged documents were not invoices, but were memo.
randa to be shown to prospective customers for goods from his
shop, but I am unable to understand this explanation, for evident
ly they were not necessary for this purpose and it does not explain
their use, or the differences from the originals of which these
atherwise were copies, or why they should have been made out 0
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the Agra fim’s paper. It is true that it has not been proved that | .
applicant himself used the forged invoices but the intent is _clear
from their contents and the fact that they were used.

I think the convictions are corrcet. The learned Magistrate
however has;not made it clear that the two s.entenccs he has in- -
flicted are to run concurrently, thouffh this fuppe-m to be his
intention. I have been asked to reduce pumshmcnt but consider-
ing that thc facts reveal a systcmmc fraud, I do not think T
should be JLIStlﬁCd in doing so, but I direct that the senténces “of
pumshment in this c'\se‘should be coneurrent. Thc) h'\\c alrc'\dy
been made coneurrent with those passed in the companion case. |

. Otherwise'X.confirm the lower courts orders.and dismiss this,
applieation., o o : R T

[ H

CIVIL REVIoION NO. 5 OF 1926, !

- ' ' e

. BEFORE MR. W. T. W. BAKER, rc.s., BN
s i ' [
i Muknason of Cuga «ov ' & e e Applicant,
R S Versus .. [ERIRY
! B’aunn son of Roo[n T L ogeer, 01)1)oslx'tc Party. )
t
* (1) When execution of a- I‘lnh Bahi Baki'ishadmitted’ or proved:tio
bueden of groof. of non-recoipt of consideration lics.'on, the defendant.
ondor §. 101, and. 102 of tha Indiad Dvidence Act’'A.I R.:1925; Cal. .

471 ¥. B. and 37 Al 71 foll,
(l) An acknowledgmént ¢ ¢an'form the basis of smt. 33 C'\l 1407
I, C.'und’46 Bombay 24 relied npon
Javoda Nandan' .. e ‘...'for A”nclhml.
]’)1)-1 Shanker e ..; e ees Jor Respondent,

The phmull' sncd to recover 200/-on a Khata ‘Baqui from
defendant, ’
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The defendant denied exceution. ™ The juilge'ply;the: Court
of small cause Bewnr held that execution was proved, but dismissed
the suit as there was no evidence of payment of consldorunon
Plaintiff applies in revision to have the decree set's uside.’

The lower Court has made a miitake, as the execution of: the
Khata baqui baving been proved the burden of proof of non
receipt of consideration lay on the defendant, under sections 101,
102, Evidence Act Cf also Ram chand versus Chham Mal A. 1. R.

1925 Caleutta 171 F. B. and Mahabir Pershad versus Bxshon
Dayal 1. L. R. 27 Allahabad 71. The burden of proof was
therefore on Defendant to show non.réccipts of consideration
and he adduced no evidence. It was contended for defendant
that an acknowledgment cannot form the basis of a suit but 'this »
is a point not taken in the lower court and is further settled by
the rulings of the Privy Counell in Nomrim Seth Versus
Seth Rupehand 1. L. k. XXXIL Culeatta 1407 followed in
Chunnilal eereus Lachman Govind I. L, R, XLVI Bombay page
224, The plaintiff is therefore entitled to a decree.

With regard to interest there is no rate fixed in the ackvow-
ledgment. Interest has been calculated at the rate of 374 per
cent which is admittedly too high, interest will be reduced to 12
percent. i

I set aside the decree of the Lower Court and direct that’
plaintiff do receive Rs 113/~ and interest thereon as 12 per cent
from 9. 6. 22 to date of suit §/12/24 and further interest on the
principal sum at 6. P. C. on tho: total of suit to date of decree
and interest at 6 P. C, on the total amount from date of decree to-
date of payment with proportionate costs in the Lower Court
and costs of this applieation.

Note:~It has been brought to my notice....eesssthat the
phint though dated 8/12/24 was not filled in Court till 15th
June 25 0 the decree will have to be modified as the date of
guit in the order is wrong.
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CIVIL REVISION PETITION NO. 8 OF 1926.

BEFORE MR. W. T. W. BAKER, rcs.

Jugraj son of Nathmal Mahajan of Nayanagar.
Plaintiff— Appellant—dApplicant.
Versus
Mayaram son of Sheoji Ram Ganchi of Sojat Marwar at present
residing at Someshar Station,
Defendnnt—-Respondcnt—Opposzle Party.

(@) A rojection of a document which has heon admitted in evidence
for want of a stamp in violation of 8. 36 of tho Stamp Act is a ground for
revision. 18 Bom. 737 foll. 3 C.1V.N, 581 dissanted From,

(&) Where a Court has mpplied its mind to the law and decides
wrongly thero is no revision but when it disregards some provisions of
law snd has not applied its mind to that provision a revision lies, 82
1.C. 658 relicd on.

Raghu Nath ... o oo Jor Appellant,
Chand Karan Sarda ... e s v JOr Respondent,

ORDER.

This is an application for revision of the judgment of the
Additional District Judge Ajmer on the ground that he has
excrcised his jurisdiction wrongly by rejecting the acknowl
cdgment Ex. 36 on the ground that it was inadmissible in evidence
for want of stamp, which is ngainst thc provisions of section 36
of the Stamp Act.

It is further contended that the Lower Courts have ignored
Ex, DI which amounts to an admission by the defendant of his
debt due to plaintiff.

I will deal with the 2nd polat. .

When defendant was gl *= e be refrcshed hLis
memory by referring toa n
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The opposite Party thercfore clnimed to sea it and it was
put on record,

It ia contended on behnlf of defendaut that this is merely &
copy of plaintiff’s account taken by him in Court, but it differs
by a few annas (9 annas 3 pies) further plaintiffs sccounts on
the debit side and the credit items are not the same, Hence it is
argued it is a copy of the Defendants accounts, which he admit.
tedly keeps, and is an ndmiscion by defendant—I[t has not been
considered by the Cuurts below. The evidentary value of the
document is a matter of inference and I do not think that inter
ference in revision would be justifiable on the ground that the
courts below had failed to consider this evidence and which they
must be regarded as having disenrded ss of no value,

2 As regards the acknowledgment which was produced
with the plaint it was admitted by the defendant. No objection
was raised by the Defendant as to its admissibility and it was
only when the Court was writing its judgment that it held that
the document was inadmissible n view which was confirmed by
the Court of appenl. T um referred to the case of Enshualal
versus Balu Ram 3 Cal W. N. 331 in which however the Judges
disagreed.  Maclean C. J. holding that revision would not lie
under gection 1153 C. P. C. the rejection of the document being
only an error of law, while Bennerji J. was of the contrary
opinion, The case does not seem to have been referred to a
third judge and 1 assume the opinion of the learned C. Judge
prevailed.  However in view of the opinion expressed by the
learned author (Pratt and Mulla J. J.) of the commentary on the
stamp Act and the view taken by the Bombay High Court in
Shiddapa versus Irva I-L-R. 18 Bom 737 I agree that the
rejection of a document which has been admitted in evidence for
want of a stamp in viclation of section 36 of the stamp Actisa
ground for revision.

The reported cases in which the first court admitted the
document and basedits decision on it, and the appellate court”
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* kejocted -it for- vant ‘of stamp, contmr) to the provisions of
gection 36 of the stamp Act are Nil. In the present case the

.. fitst court also rejicted it and the question.is whether the document
«ean besajd to have been admitted in‘evidence,

21 . No objection :was taken by. Defendant to the admissibilty
‘of the Khata for want of stamp, his ‘ease being that it was signed
-siwithouti the "accounts -being explaided, ‘to. him, There ‘was
: thérefore no issuc on the point and the question of its admissibility
. docs'not'seemto hnvé arisen until the judge’wrote the judgment.
* Thé only case bearing on this question of what constitates

" admission’ into evidence is, ‘Chunailal Versus Mulka Bhai 12,
.Bombay T. L. R. 466 where the admissibility of the’ instrument
wns objected towhen tendered‘and the court postponed its deci-

¢ sion till the delivery of the ]ndlrment on ‘the'whole case and the
. instrument was in the meantime exhibited -by inadvertence,
This does not apply here and there is nothing on the record to
show that the document was not exhibited in the ordinary way.
No refereiice to section 36 of the Stamp Act was made in cither
of .the Courts below and that section definitely prohibits the
calling into qumtxon of an instrument once admitted into

- evidence. - ' .
On cunnlderm" the faets of this case I nm of opinion that

.the instrument in .question must be considered to hsve been
admitted in evidence and then disearded in violation of section
36 of .the stamp Act, a scction to Wluch neither of the courts

hclow has applied its mind.

- It was held ju Rasa V-Knthara 82 [. C 658 (Rnngoon) that
where & court has appliefl its mind to the law and- decides
wrongly there is no ground-for revision, but when it disregards
some provisions of law‘and has not applied its mind to that
'prorie'inn there is-ground for revision,

In ghese citcumstances the exclusion of the inctrument was
ﬂfo'nl and the diti sion of the Lower Appellate Court must be
vet aside and the suit remanded to the first court for determination
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on the merits, as it has lefi the other issues undecided. Thé
opponent will bear the costs of this application and the costs of
the appeal in the Lower Appellate Court.

The costs in the original court will follow the final result of
the suit,

REVISION PETITION NO. 10 OF 1926

Gulraj son of Nathmal Guardian of Moti Lal Dalal; Naya
Buzar, Ajmer ... e . Applicant.
l’érsus

Firm Sohan Lal Ganesh Narain through Sohan Lal proprie-
tor of the firm and Ganesh Narain son of Ajey Pal; Mahajans,
Naya Bazawr Ajmer ... Opposite Party:

(a) A minor can be an agent under S. 181 of the Contract Act and
can bind his prineipal 1n transactions with third parties. Dut the
principal caniot sue the minol agent for damage cansed by his default
and rights and liabilities being co-extensiso the minor agent cannmot sue
his principal for the commission.

B. D, Khanna s Jor Appellant,
M. L. Capoor ... «er for Respondent,
ORDER.

The plaintiff is a minor and sued the Defendants for hid
commission alleging that he had been employed by Defdts. as a
broker. Defdts. replied that the plaintiff being a minor could not
legally enter into any contract and so they were not liable. The
Judge Swmall Cause Court Ajmer took this view and dismissed
the suit,

Plaintiff apphes in Revision, It is contended that under Sec.

184 of the Contract Act a minor can be an Agent, ns was helg
P

i
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in the case of Firm of Gopi Mal Durga Dass vs. The Bank of
India 3LV 1. C. p. 17, and that though no duties can be enfor-
ced ngainst the minor that does not affect the question of his
rights. He can sue, though he can not be sued. On behall of
opponents it. is contended that duties and rights are reciproeal
and if the minor cannot be sued, he cannot sue either. Tt is
settled law that a minor is incompetent to contract Cf. Mohri
Bibee vs. Dharmodas Ghose-LL R.XXX Cal 539 P, C. Any con-
tract made by the minor with the defendants is therefore void
end he can not sue on it.

The ease in 45 L. C.p. 17 is on a different point, Madan Gopal
rs. The Hindu Biscuit C—4 Fom Law Reporter 627 is also dis-
tinguishable as in that case the contract was made by a father on
behalf of his minor sons.

Now under Sec. 181 of the Contract Act a Minor can be an
ngent nnd can bind his principal in transactions with third parties.
The reason for this is that as between the Principal and third
persons the act of the agent is looked upon as the act of the Prin.
cipal who authorised it. Hence the rule that a person who has no
capacity to contract on his own behalf is competent to contract
50 ns to bind his principal. DBut this only spplies to contracts
between the minor agent aud third parties and not to the contract
between the minor ngent and his principal. The Section itself
says that no person who is not of the nge of majority can become
an agent so ns to be responsible to his principal according to the
provisions in that behalf contained in the Act i e. Scc 211
Contenct Act.

So the principal cannot sne the minor agent for damages
caured by his default and this being so the minor Agent cannot
sue the principal, as rights nnd liabilities are co-extensive. I am
therefore of opinion that the view of the Judge Small Cause
Court is correct and that the minor cannot sue, The application is
dlamiseed with costs,
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CIVIL REVISION APPLICATION NO. 18
OF 1926

BEFORE MR. W. T. W. BAKER, rcs,

Soloman son of Girdharilal Christian Nayanagar for self
and as legul representative of his father Girdbari Lal deceased
Appellant—dAppellant,

Versus.

Balu son of Tsar Kumbhar Chunpaz, Nayausgar Defendant,
2. Musamwst Dhanni Alivs Hansabai daughter of Ganga

Ram and widow of B. Chotey Lal Chamar Nayanagar
Plaintifts— Opposite Party.

(a) Tho construction of n document 18 a question of law but does not
involve  question of jurisdiction and no revision lics,

(&) The extraordinary powers.under 8. 115 C.P.C. will not be exer~
cized if there is another remedy open to the applicant.

Mithan Lal er o Jor dppheant,
Ghisoo Lal o o Jor Respondent,
ORDER.

This and Revision Applicazion No. 168/25 are companion
applications arising out of two companion suits and appeals and
may be disposed of in one judgment.

It will be necessary to set out the facts in full in order to
decide the question whether the applications for revision will Tie.

A Textile Mill was to be started at Bewar in 1918 and the
building contract was taken by one Girdharilal Damodar. Balu
defendant in thit case and Nanu defendant in the other case
were subcontractors for the supply of bricks and building materi P
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als and advances were made to them by the contractor on that
account, exceeding the amount of materials supplied.

Subsequently Girdharilal D. gave up the contract and left
Beawar and when leaving he made up the accounts of the sub-
contractors Nanu and Balu on 18-8-18, 1474/- being due by Balu
and 584/- by Nanu,

Of these amounts 576/- ‘on account of Nanu and 1414/-
on behalf of Balu were paid by the Applicant Soloman and his
father who js also named Girdharilal to the contractor
Girdharilal D, '

The contention of the Applicant is that these sums were
merely a loan to Nanu and Balu,

Subsequently Soloman assigned his chims against Nanu
and Balu to the Plaintiff Musammut Dhanni for consideration and
she brought 2 suits againsts Balu and Nanu impleading Soloman
as 8 defendant in both suits.

The suits were based on the allegation that the amounts
rapresented above were loans by Soloman and his father to Nanu
and Balu, but both the courts below held that this is not so, the
relations between the assignee Soloman and Nanu and Balu were
not that of debtor and creditor but of contractor and sub-con-
tractor, The advances being in respect of materials to be supplied.

The suit agninst them therefore was not mointainable in the
form in svhich it was brought, as it involved the construction  of
a contract, which was not before the -court, and the taking of
accounts. The suits against Nanu and Balu were therefore dis-
miesed but decrees were passed against the assignor Soloman
( his father being dend ) as he had ndmittedly received the cone
siderntion of the nssignment from the plaintiff.

Soloman appealed agninst both decrees but they were
confirmed on appenl by the Additional District Judge, Ajmer-
Merwara,
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Under the Ajmer Courts regulation of 1877 the appellate
deeree is final as it confiems the deeree of the first court on a
question of fact. The present applications for revision are baécd
on the ground that the courts below have erred in the con<true-
tion of the documents Ex. D/1 and D/2 evidencing the settle-
ment between the partics and that they were wrong in admitting
the evidence of the contractor Girdbarilal Damodar to vary the
terms of the documents, under scetion 92 Evidenca Act. ’

The Applications have been argued much ns if they yere -
second appeals.

1t has, of course, frequently been held that the construction
of documents is a question of law, justifying a second appeal,
but not, so far as [ mm aware, that it involves a qucstion
of jurisdiction. The Courts had full juris diction to construe these
docaments aund if they construed them wrongly ( which does not
appear to be the case ) that would be an error of law, justifying
the interference of the High Court in sccond appeal, but not in
its extraordunary jurisdiction under section 115 Civil Procedure
Code. This is not a second Appeal and I cannot interfere with
the findings of the courts beloyy.

With regard to the alleged transgression of section 92 Evi-
dence Act that might be an error of law, but this also would not
be a ground for interference in revision and in the present case
section 92 provision 6 scems to apply, which makes oral evidence
admissible to show in what way the language of a document is
related to existing facts. There isa reference in Kx. Df1 and
Df2 to a contract, and the retiring contractor Girdharilal Damo-
dor has been examined and states that Soloman and his father
stepped into his shoes and took over the sub-contracts of Balu
and Nanu paying him the balance due on account of advances
made by him 1o those persons.

In these circumstances I do not think that any question of |
jurisdiction arises in whatever way the casc is looked at.
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If the finding of the courts below is taken to be a finding of
fact, it is one within their jurisdiction and not liahle to revision.

It is a concurrent finding on a point of law and no second
appeal lies, but under section 17 of the Ajmer-Courts Regulations
theparty dissatisfied might apply to the High Court at Allahabdd,
This again would be a bar to the exercise of the revisiona) powers
of this court, as the extrnordinary powers under section 115
Civil Procedue Code will not be exercised where there is another
remedy open to the Applicant. I do not however wish to be
understood as holding that an application for reference would
lie, & point which has not been raised in arguments.

In any case the courts below were within their jurisdiction
in’ deciding whether the suits as framed would lie or not, and
there is no power to interfere with the finding in revision.

The question between the defendants (Soloman and the sub-
contractors Nanu and Balu ) wonld not be gone into in these
cages,

1 dismiss both the applications with costs.

"CIVIL REVISION APPLICATION NO. 37
OF 1926

BEFORE MR. W. T. W. BAKER, 1.cs.
" Kan Mal ton of Jai Lal Saraogi of Ajmer.

Defendant—Applicant.
Versus,
Raj Mal and Baj Mal, Sarasgis Godhas of Ajmer,
Plaintifis—Opposite Party.

(@) A suit for recosering moncy awarded by an Arbitrator is
cogoisable Ly Bmall Guuse Court. Ihe fact that defendant impeaches
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the award as being invalid does not onst such jurisdietion or preclude it
from adjudicating on the validity of the award, 42 All, 169 & 45 Bom.
318 (321) relied.

Taghn Nath e e wewe for Applicant,
Raushal s s o ™ ver Jor Respendent,
ORDER,

The facts of this case briefly are that the Applicant Kanmal
was n Co.sharer in o Nohra, He mortgaged his share to one
Chouth Mal and there was litigation bemeen Chouth Mal and
Kao Mal and his Co-sharer in which Chouth Mal obtained several
decrees ngainst them. Subsequently Kan Mal redeemed the share
mortgaged and thereafter he and his co.sharer veferred the
dispute between them to arbitration. The arbitrators by their
award partitioned the Nohra among the co.sharers, directing
certain money payments to be made by one party to the other
and ordering that Kan Msl should pay the amonnt of the decrees
obtained by the mortgagee Chonth Mal in Appeals No, 14, 17
anl 18 of 1922 in the Curt of the Additional District Judge,
Ajmer,

The present suit is brought by the other co-sharers against
Kan Mal to recover the nmount of the decree in appeal No. 17 of,
1923, The Judge of the Court of Small Causes awarded the
claim,

Kan Mal makes this application in revision to have the decree
set aside.

Although the case has been argued at some lenvth the matter
is quite simple,

Three points arise

1. Whether the Small Cause Court had jurisdiction ?

2. Whether the Arbitrators had authority to decide that
Kan Mal should pay the amount of the decree in
appeal No, 17 of 1923 ?
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8, What is the amount payable by Kan Mal under that
. decree,

. )‘ 1, :As reghrds jurisdiction the suit is clearly one to recover
money awarded by an Arbitrator and as such cognizablé by the
Small Cause Court.

) The fact that the defendant impeaches the award as being
invalid does not oust the jurisdiction of that Court or preclude it
from ndjudicating on the validity of the award, Gf. Mizaji Lal
versus Patal Kumar LL.R. 42 All, 169, and Erach Shaw versus
Dmv'u LL.R. 45 Bombay 318 (321).

¢« The arguments regarding sections 69 and 70 of . the contrnct
act are beside the point,

I hold therefore that the Small Cause Court had jirisdiction,

2. The agreement of reference to arbitration says the parties
fefer their dispute regarding the Nohra to arbitration. it is
dontended that this does not contain any reference to debrees, and
thit the Arbitrator had no authority to decide who should pay the
deeretal amounts,

The portion of the Nohra, which contains pukia buildings on
one side and not on the other involved the payment of sums of
money by one party to the other in order to equalise matters.

) Hence presumably the award regarding the payment of the
decretal amounts, which may be regarded as a question in dispute
connected with the Nohra. But it is clear that it was so regarded
agall parties signed the award in token of ncceptance and it is
1iow too late to contest the authority of the Arbitrators to decide
the question,

8. The suit out of which Appeal No. 17 of 19:3 arose was
one by Chbuth Mal for sale.

He clnimed Rs. 110 the Lower Court awarded Rs. 72 on
appeal the fulf amonnt claimed was decreed. {4 is contended that
Kan Mal is only liable to pay Rs. 68 the difference awarded
by the Appellate Court.
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Where there is an appellate decree the decree of the Lower
Court merges in the appellate decree which is the only one to be
executed. [ have called for the decree as only the judgment is
on record, The decrce is for Rs, 140 with Rs. 23.8.3 costs.
The amount payable under the decree is therefore Rs. 163.8-3,
The decree holder took out execution for Rs. 160-9-9, The total
amount recovered from the plaintift was Rs, 176-3-9.

[{un Mal is bound under the awmid to pay this amount to
plaintiff,

The order of the Small Cause Court is affirmed and the
application dismissed with costs.

MISC. REVISIONAL APPLICATION NO. 39 -
OF 1926,

BEFORE Mn. W, T. W. BAKER, 1.0,

Kan Mal son of Jui Lal, Saraogi of Ajmer— Plaintiff,
Respondent Appellant— Present Petitioner,
Versus.
Lakhmi Chaud, son of Phul Chand Saraogi of Deranthu = Original.
Defendant Appellant Respondent— Opposite Party.

(@) A suit for damn’ges for refusing to allow plaintift to irrigate Ius
land from a certain well s cognisable by Small Causes  Denial of
plaintiff’s titlo by defendant would not affect the Jurisdiction. Juris-
diction depends on the frame of the snit & not on the defence set up. 26
L C. 128 & 32 Bom, 356 relied.

() If a Small Cause suit is tricd asa regular suit even then S. 102
of the C.P.C- applics & no second appexl lies,

Mithan Tal . . Jor Applicant,
Daya Shanker . . for Respondent.
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ORDER,

‘ The Additional District Judge was ‘of opinion that the suit
being of the nature cognizable by a Court of Small Causes and of
‘the value of undet Rs. 500 no*second appeal lay under section
102 Civil Procedure Code. 1 have recently held in Civil review
Application No. 26 of 1926 decided on 2nd August 1926, that
section 15 of the Ajmer Courts Regulation is governed by
section 102 of the Civil Procedure- Code, so the only- question
arising in the application is whether the original suit is & Small
Caust’ Conirt suit, though it  was tried as a regular suit,

The suit was for dumages from defendant for refusing to
allow plaintiff to irrigate his land from a certain well,

This is a suit cognizable by a Court of Small Causes. The
fact that defendant denied plaintifi's title would not affect’ the
jurisdiction.

The cases quoted by the learned Advoeate for applicants efz,

Antone Versus Mahadeo.

I.L.R. 25 Bombay page, 85, Savarimuthu versus Aithurusy
IL.R. 25 Madras 103 arc cases of mesne profits and do not
apply. Whether or not the snit is triable by a Court of Small
Causes depends on the frame of the euit itself and not on the
defence set up Cf., Lala Ram versus Miru Singh XX VI Indian
Cases page 128 and Laxman Dass versus Asua LLR, XXXI1
DBombay 356.

The suit being for damages™ was therefore cognizable by the
Small Cause Court, and the fnct that it was tried as regular suit
does not make any difference.

No second appeal lay under section 102 Civil Procedure Code.
The order of the Lower Appellate Court is therefore correct and
the application is dismissed with costs,
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MISC. CIVIL REVISION NO. 48 OF. 1926

BEFORE. MR. W. T. W. BAKER. 1, c. 5.

Firm Lalchand Badrinarain, through Badri Narain Behari Lal,
Kedarnath Gopi Lal sons of Lal chand, Mahajans of Beawar,
Defendants—dppellant— Applicants,
Versus.
Firm Hiralal Jagan Nath Beawar, through Lala Kanhayalal

son of Nathmal, Managing Proprictor, of Beawar,  Plaintiff
Respondent— Oppesite Party.

(a) In herent Jurisdiction under 8. 151 C.I’.C. is exorcisable subject
to the rule that if the Code contains any specific provisions which would
meet necessitics of the case in question the inherent jurisdiction should
not be invoked. 44 Cal, 929 (936), 937) relied.

(b} The discovery of a new anthority is no ground for a Review,

(c) An order which cannot be reviewed on tho ground of wrong
oxposition of law cannot also be reviewed under 8. 151 C.P.C, A Court
cannot alter its order under 8. 151 because it subsequently changes its
mind.

(d) A court can amend its order after it has been drawn up and
signed only in two cases,

w When thoe decreo or order does not correctly stato what the
conrt actually decided or intended. This is done under ils
inherent power.

(2) Whon there has been a clerical or arithmetical mistake or an
error arising from an accidental slip or omission. This is done
under 8,152 C. P, C.

(¢) Whero a suit hias gone up in appeal any compromise or adjust
ment of it under 0. 23 R. 3 C. P, C. can bo enguired into by the appellate
court alone and not by the trial court, 21. I. C. 639 distinguished 9 Mad,
103 reliod.

Raghu Nath e . ves for Appheant,
Mithan Lal & Sobhag Lnl Ilawat «wv Jor Respondent,
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This case has been ar«ued at length but the facts in it are
within & harrow compass. The esséntial £acts are that the Plain-
tiff obtained a decree against the Defendant (Applicant) in the
Court of the Sub Judge of Beawar. The Defendant appealed and
got a stay of execution. While the'appeal was pending the de-
fendant applied to the Appeliate Court stating that since the filing
of the appeal the plaintifis’ claim under the decree and another,
claim which forms the subject of another suit had been compro-
mised and'that the compromise should be recorded under order 23

rule 3 1ead with section 107 Civil Proccdure Code,
i
On the day of hearing the phmtlff appeared and denlcd the

compromisc and the .\ddmoml District Judge veferred the matter
to the sub Judge for enquiry and report. The sub Judge took
evidence as to the compromlse and made a report. The Addit-
1onﬂ1 District Judge fixed a date for hearing objections to the
repnrt On that day 14/9/25 he held thnt the agrecment
must be proved to his satisfaction and st aside his order of
reference to the Sub Judge, but by another order of 21/9/1925
he deferred dealing with question of compromise till he had )
dis;}osed of the cognate appeal in the other suit between the
same parties, as the subjudge had in that suit recorded a
finding on the question of compromise.

The position thercfore in September 1925 was that the
Additional District Judge had made an order that the question of
the' proof of the compromise should be decided by himself.

. On 7/8/26 the date fixed for hearing evidence regarding
the comgpromise the Additional District Judge revised his
former order and set it aside holding that the ndjustment or
satisfaction of the decree was a matter which should be adjudi-
cated on by the ongmx\l Court and declined to go into the
question.

It is ngainst this order that the present applieation for
revision is preferred, on two grounds, first that the judge bad no
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jurisdiction to alter or review his own orders, and secondly that
the order is wrong oun the wmerits and amounts to failure
to exercise a jurisdiction vested in him. The first point
has been materially shortened by the admission of the learned
Advocate for opponent that no application was made for review
of the order of September 1925 and that the order now sought to
be revised was passed under scction 131 and 153 of the Civil
Procedure Code.

As a matter of fact any applieation for review was long ago
barred by limitation. It is therefore unnecessary for me to
consider the decisions quoted by the learned pleader for appli--
cants as to the question of review of judgment.

Section 153 Civil Procedure Code refer to amendments of
proceedings in a suit, i. e. admussions, interrogations and the
title and is clearly inapplicable.

There remains Section 151 Civil Procedure Code,

In this case the learned Additional District Judge has
revised his own order and sct it aside because he thinks it was
wrong in law, apparently on the strength of a ruling in 21 L C.
639 which was quoted at the hearing,

Now 8, 151 C. P. C. afirms the court’s inherent power to
make such orders as may be necessary for the cnds of Jjustice or
to prevent abuse of the process of the Court,

Inherent jurisdiction must be exercised subject to the rule
that if the Code docs contain specific provisions which would meet
the necessities of the case in question, such prowisions should be
followed and the inherent jurisdiction should not be invoked. Cf,
Ghan shyam Versus the Allahabad Bauk Lamited I, L. R, 44
Calcutta 929 at 936, 957.

Ia this case the plaintiff if he considered the order passed in
September 1925 to be wrong could have applied for a review
of it. He did not do so, and allowed that remedy to become time
barred,
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Henee the inherent jurisdicticn of the Court could not be
invoked,

Sccondly the Court revised its own order because it thought
the order was wrong on the strength of the roling in 21 1.C. 639.
It has been held that the discovery of a new authority is not
sufficient ground for n review., I refer to my own cases because
the case law is discussed in them.

I refer to Ramendra Vs Govindra A, L R, 1925 Nagpur P.
266 and Jagannath Shrinivas’ 25 Nagpur P. 362. Both these
cases follow Gurabani Kumarni Yersus Sursj singh I. L. R III
Patna, 134 which lays down that a judgment (or order) cannot
be revised under order XLVII rule 1 on account of some
mistake or error apparent on the face of the record when the
alleged mistake or error is a wrong.exposition.of law. There
would be no finality if a review can be sought on account of reul
or supposed errors of law, a process which might continue indefi-
nitely. If then the Court could not have revised its own orders
under -order XLVIL C. P. C. on the ground that the order was.
wrong in Iaw, it could not review it of its own motion uuder S,
151 for the same reasons.

I am not aware of any case in which it has-been -held that a
Court can alter its orders under section 151 because it subsequently
changes its mind. There are. various -examples given under
section 151 in Mulla's commentry ‘on the C. P. C. but no such
case s this.

There are only 2 cases in which a court can amend its order
after it is drawn up and sigued.

1. Under its inherent powers when the decrce or order -
docs not correctly state what the court actunlly decided, or
intended.

This is obviously not the case here as the.court actually
decided the point, but some montbs later changed its mind,
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* 9,. Under &, 152 where there has been a elerical or arithme.
tical mistake or an error arising from an accidental slip or
omission,

‘This has no application here.

All the cases quoted by the learned Advocate for the appellant
are cases where the order was passed in ignorance of the true
circumstances. They are as follows. Mr, Kanapanth Shrinivas
Ruo Versus Knvapanth Verkatana Sawami A, I R. 1926 Madras
119 the Court was mislend.

That is not the ease here

In Maroti Sonar Versus Chintamani Sonar 1924, Nag, 58,
the order was passed in ignorance of what was before the court.
In Jodhasingh Versus Padey Gotha Dass 1925 All. 622 there was
a mistake in dismissing the suit for defanlt. In Syed Taffuzool
Hussain Khan Versus Rughnath Pershad 14 M T, A p. 40P. C.
the order was inoperative.

In Debibakhsingh Versus Habib=Ullah L. L. R, 33 Allahabad
331 (£5 M. 1. J.) 148 . C the plantiff was dead and the cuse
was dismissed for this supposed defauit.

In Lekhraj versus Shamlal 1. L. R. XVI Bombay 404 the
order was made in an improper form and was corrected,

I hold therefore that the Additional Distrizt Judge had no
jurisdiction to review his own order on the ground that it was
wrong in law. The same arguments way apply to his former
order revising the original order sending the matter to the sub
judge for determination, but we are not concerned with that,
and neither party took objection to 1t. The order must be set
aside on this ground.

2, On the merits slso I think the order is wrong. The
learned Additional Disrtrict Judge has relied on Vakkijal Panth
Vactil Kern Nari V.  Vakkijal Panth Vactil Meceaksh XXI L C,
639  The facts of that case are not the same as the present,
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That was an appesl against an appellate order ‘passed in

execution proceedings, which is not the case here.’ The order
under revision was not passed in execution proceedings,

That case lays down that under S. 258 of theold C. P C.
and also according to order 21 r. 2 of the present code a certificate
of payment of adjustment should be filed in the court whose duty
is to exccute the decree, that is the Court that has passed the
decree, and not the court to which an appeal has been preferred
from the decree. It further lays down the filing of a compromise
petition under Section 375 of the C, P. C 1882 (or 23 r. 3)
cannot be treated as the filing of the certificate of satisfaction
under 8 258 (or 21 r. 2)

The compromise petition in the present ease was filed under
order 23 r. 3 and therefore the case quoted does mot shcw
that it should have been presented to the court exccuting the

decree, but rather the reverse.

The appellate court alone had jurisdiction on the subject
matter of the snit of which the nppeal is a continnation, The
nlleged adjustment was suhsequent to the appeal, and the word
court in order 23 r. 8 must in my opinion refer to the Court
before which the appeal was pending and to which the application
was made. It would be a different matter if no appeal was
pending and there was a final decree  In that case the executing
court nlone would have jurisdiction to enquire into the compromise
or adjustinent.

Appasia Versus Mantha I L. R IX Madras 103 is a somewhat’
similar case. There the compromize application was objected to by
one of the parties and the evidence (affidavits) was corsidered by
the Court of appeal in this case the High Court who being
diseatisfied ordered the sub Judge te record further evidence and
submit his opinion, but the decision on the compromise applica-
tion was made by the high Court. T am of opinion that the com-
promise should be adjudicated on by the Appellate Courtand that
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he erred.in refnsing to esercise this jurisdiction.
I set arise the-order of 8/3/26 and direct that the compromlse
application should be disposed of by the Additional District Judge,
The opponent will bear the Applicant’s costs in revision.

CIVIL REVISION APPLICATION NO. 69
OF 1926,

—

BEFORE Mr, K. W. BARLEE, rcs.
Mst. Nanhi Bibi wile of Zulfikar Ali of Ajmer—Pétitioner.-
Versus

Mahmad Ali, (2) Ahsan Ali, (3) Hafiz-ul-Rehman sons of
Azam Ali of Ajmer ... . . v+ Opposite Party.

(a) It is the duty of a judge to frame correct i=sues and if he does not
do so his error amounts to an irregularity of procedure but no revision lies
as it is an interlocuto.y order.

() No rovision lies against interlocutory order 63 I C. 15 (All.)
F. B. foll.

© Since Ajmer-Merwara has till recently been subjeet to the
Allahabad High Court the view adopted by that Court, where their is
conflict of opinion, <hould be adopted here,

Prabhu Dayal e e s oo for Applicant.
Puskar Narain ... e .. Jor Respondent.

ORDER.

The applicant a Mohomedan woman filed a plaint in the
Court of the Sub-Judge, First Class, Ajmer, against her brothers
in which she pleaded that certain property was the undivided and
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joint property of the parties and asked for an injunction to pres
vent the defendants building on it. The defence was that their
father had before his death divided the property nmongst his
gons. )

The Court framed an issue ¢Is the property joint and
undivided or was it divided and made over to the defendants by
their father in 1915 or 1916 7’

On 27th February 1928 an application was made to the
Court to call on the defendants to commence their evidence
beeause the onus of proof was on them. The learned Judge held
that the onus of proving the second part of the issue was on them,
and the onus of proving the first part on the plaintiff. He made
the following entry in the proceedings ¢ The Vakil for the plaintiff
does not want to produce any evidence on part 1 of issue 1......
and vishes to preserve his right to adduce rebutting evidence on
the issues the burden of which lies on the defendants. (It will
be for consideration later whether the plaintiff will have the
right of adducing rebutting evidence with regard to part 11 of
issue 1), Mr. Prabhu Dayal states that part 11 of issne 1 is
opposite of part 1. Now the defendants evidence be ealled,

. The defendants led their evidence and then the learned
Judge refused to allow the plaintiff to bring evidence in rebuttal.
Hence this application.

1 am of opinion that the learned Judge was \vron?;. It has
been argued that the plaintiff was bound to prove her title and
that she should have commenced. But once it was admitted that
the property had beloriged to the father of the parties the natural
prcsnmption was that she was entitled to a share under Moliamed-
an Law, after his deatls, and it was for the defendants to prove
the gift on which they relied. Tt was a positive fact ('S])ccihlly
within their knowledge and they should have been called on to
prove it. A party should not be nsked to prove n negative.

The question has been raised whether-this interloentory order
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ean be revised even if it be wrong. T am of opinion that the
error amounted to a material irregularity in as much as the error
was due to an irregularity of procedure. It is the duty of'a
Judge to frame correct tssues, and il he does not do so his error
amounts to an irregularity in procedure. Here the learned Judge
so erred in as much as he framed as an issue 2 questions, one
being the converse of the other and did not indicate clearly as he
ought to have done where the onus lay.  That mistake led to his
calling on the wrong party to begin and eventually to his depriv-
ing that party of her right to lead evidence in her turn. 1t
appears then, that the fundamental error was one of procedure.

But the important question is whether this Court has power
to revise an interlocutory otder, and whether the order in this
case ought to be revised. The case law on this point is volumin-
ous and can only be summarised . The High Courts of Allahabad
and Lahore have decided in full bench cases that such orders
cannot be revised. On the other hand the High Courts elsewhere
are of a contrary opinion. The determination of the disputed
point depends on the meaning of the word ‘case’ in Section 115;
and, since this district has till recently been subject to the Allah-
abad High Court, it seems to me that the view adopted by that
Court should be adopted here. I am ready to adopt this course
that I agree entirely with the views expressed by Pigott Justice
in the leading case of Buddhu Lal Versus Mewa Ram ( full Bench
63 Indian Cascs page 15 at page 16 ). The reasoning of the learn-
ed Judge seems to me to be conclusive.

1t is, however unnecessary in this particular ease to distin.

. guish between the various authorities, in as much as it is not the
practice of any court to interfere where there is an effective
remedy open to an aggrieved party by way of appeal and the
present applicant will have that remedy available to her, and
would have had it already had she pot come to this Court. The
decision of which she hus complained was made at the last stage
of the proteedings and the suit is now awaiting arguments

-
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Judgment. for this reason Tmust dismiss the application, but
in the circumstance make no order as to costs.

REVIEW: APPLICATION NO. 16.0F 1926.,

BEFORE MR, W, T. W. BAKER, 1 c.s.

Gopi Nath son of Baldeo Brahman of Choti Basti Pushkar
Appellant—Applicant.
Versus

The Brﬂhmans of Badi Basti, Pushkar by Mahabir Prashad,
Teju Lal son of Debi Bux and others of Pushkar
Respondents—Opposite parly.

1t is not a sufficient reason for granting a Review that if another
opportunity was given to the applicant he would satisfy the court that the
-previous order was wrong. 37 All, 440 relied upon.
Sobhag Lal Bawat.

This is an appliction for review of a judgment of my learned
predecessor in a second appeal passed on 9/3{26. The grounds
,amount to.saying that the judgment is wrong. This is no ground
for a review, There is no crror or mistake apparent. on the face
of the record nor is therc sny other sufficient reason for a
review. This isreally an appeal against my predecessor’s judgment
: \\hlch of course docs not lie.

It is not a sufficient, reason for granting a revietw that if
another opportunity wns given to the applicant he would satisfy
the court that the previous order was wrong. ~ (Binda Perslmd

" yersus Rezhibic Saran L L. R 37 Allahabed -110 )B

The application is rejected.
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CIVIL REVISION APPLICATION:NO. 76
OF 1926.

BEFORE MR. K. W. BARLEE, 1.c.s.

Ram Chander and Ganeshi Lal sons of Kishen Lal-Mahajan
Oswal of Beawar Original Plaintif—Applicnt.
Versus.

Sheo Nath deceased by his legal representative Gokal son of
Sheo Nath of Sarmalian,Tehsil Beawar
Original Plaintiff—Opposite Party.

(@) A Khata baki is a promisc to pay and can form tho basis of a
suit. 33 Cal. 1407 P. C. and 46 Bom. 21 relied upon. 89 1. C, 402
distingnished.

Raghu Nath o oo Applicant,

ORDER.

The Applicant sued the opponent as heir of his father, de-
ceased to recover Rs. 500/~ dueon & Khatq Baki which, he alleg-
ed to.have been executed,by the deceased. The opponent pleaded
ignorance of the transaction. The applicant called and examined
a scribe. who deposed that the old accouut had been, made up.in
his presence and the presence of the debtor, that he had- wrijten
the Khatg Bali at the debtor’s request, and that the debtor had
put his thumb mark on it.

The learned Small Cause Court Judge held that execution
had not been satisfactorily proved and that a suit on such a
Khata baki was not maintainable. I find myself unable to accept
the learned Judge’s view as to the right to sue on this Baki khata.
The document reads thus ‘Balance struck and signed. Balance to
be paid’. This amounts to an acknowledgment of liability and a
promise to pay, An unconditional acknowledgment was al.

o™
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Judgment. For this reason Imust dismiss the.application, but
in the circumstance make no order as to costs.

REVIEW. APPLICATION NO. 16.0F 1926..

BEFORE MR, W. T. W. BAKER, 1 c.s.

Gopi Nath son of Baldeo Brahman of Choti Basti Pushkar
Appellant— Applicant,
Versus
The Brahmans of Badi Basti, Pushkar by Mahabir Prashad,
Teju Lial son of Debi Bux and others of Pushkar
Respondents—Opposite party.

1t is not a sufficient reason for granting a Review that if another
opportunity was givon to the applicaut he would sabisfy the court that the
+previous order was wrong. 37 All, 440 relied upon,
Sobhag Lal Bawat.

This is an appliction for review of a judgment of my learned
predecessor in a second appeal passed on 9/3/26. The grounds
.amount to.saying that the judgment is wrong. This is no ground
.for a review, There is no error or mistake apparent. on the face
of the record nor is therc any other sufficiont reason for n
_review. Thisisreally an appeal againstmy, predecessor’s judgment
wkich of course docs not lie. R
" It is not s sufficient reason for grmiting a review that if
another opportunity was given to the applicant he would satisfy
_the court that the previous order was wrong. (Bida Pershad
veraus Raghbir Saran I, L. R 37 Allababed 440 ).
The application is rejected.
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CIVIL REVISION APPLICATION :NO. 76
OF 1926.

BEFORE MR. K. W. BARLEE, r.cs.

Ram Chander and Goneshi Lal sons of Kishen Lal-Mahojan
Oswal of Beawar Original Plaintifti—Applicnt.
Versus.

Sheo Nath deceased by his legal representative Gokal son of

.Sheo Nath of Sarmalian,Tehsil Beawar
Original Plaintif—Opposite Party.

(a) A Khata baki is o promisc to pay and can forin the basis of a
suit. 33 Cal. 1407 P. C. and 46 Bom. 24 relied upon. 89 I, C. 402
distinguished.

Baghu Nath o o e e wes A pplicant,

ORDER.

The Applicant sued the opponent as heir of his father, de-
ccased to recover Rs. 500/~ due on a Khale Baki which.he alleg-
ed tohave been executed by the deccased. The opponent pleaded
.ignorance of the transaction. The applicant called and examined
8 sctibe. who deposed that the old accouut. had heen, made up,in
his presence and the presence of the debtor, that he had- written
.the Khata Bali at the debtor’s request, and that the debtor had
put his thumb mark on it.

The learncd Small Cause Court Judge held that execution
had not been satisfactorily proved and that a suit on such a
Khata baki was not maintainable. I find myself unable to accept
the learned Judge's view as to the right to sue on this Baki thara.
The document reads thus ‘Balance strnck and signed. Balance to
be paid’. This amounts to an acknowledgment of liability and a

promise to pay. An unconditional acknowledgment was always
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been held to imply a promise to pay. Mani Ram Versus Rup
Chand (I. L. R. 33 Calcutta 1407 Privy Council) and this
document therefure, amounts to a promise to pay a debt. It can
therefore, form the basis of a suit (Chunni Lal Versus Laxman
I-L. R. 45 Bombay 24). This scarcely seems to need authority
in view of the clear words of section 25 of the Indian contract
Act, which validates a promise to pay a time barred debt when in
writing and signed, and a fortiori a debt which is not barred by
time. The case which has been quoted by the learned Judge
Reoti Ram Versus Lachman 89 Indian cases 402 is no authority
to the contrary, for clearly the acknowledgment there under
consideration is called in the headnote ‘a mere acknowledment’
did not imply a promise to pay-.
The other question is whether the learned Judge was justi-
‘fied in rejecting the sworn testimony of the plaintiffs witness
where there was nothing on the other side, Itis difficutlt to
justify him. In any case 1 do not think that he was right 1
rejecting the evidence without examining the plaintiff’s accounts,
which ought to be examined. Under Order 41 Rule 27 I direct
-him to produce the accounts of his transactions with the deceased
for examination in this court within three weeks.

The applicant has appeared and produced his old account
Book and three bonds all of Jeth Sud 10-1971. 1 can find noth-
ing wrong with the accounts and think that the clain must be

"allowed.

Decree for Rupees 543/-with interest from suit to payment

at 6 percent, and costs thorough out.
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MISCELLANEOUS CiVil. REVISION
APPLICATION NO. 81 OF 1826.

BEFORE MR. K. W. BARLEE, t. ¢. s.

J. R. Daji and Company of Lahore.
Appellants— dpplicants.

Versus.

Msjor G. R. Hughes stationed at Lucknow.
Respondent— Opposite Party.

(a) 8. 75 of the Provincial Tnsolveney Act follows the warding of 8,
115 of the C. I. C and an aggrieved party is entitled to filo a Rovison
spplication under it to the High Court.

(@) An Inwlveney court is not a court of ordinary eivil jurintiction
and the provisions of the Code of Civil Procadure apply to It only in o
fur as thes hasve been incorporated in act V of 1920,

(¢) Before 1914 the pav of an officer of the Indian army who In
‘public servant’ was oxempt fiom attachment under R, ¢0 of I'hu [N LAY 5
but after the amending act of 1914 a moioly of snch pry §s now attneks
able. 39 L O. 92 (All) and 43 Bom, 716 foll,

(d) The wording of S. 28 (2) of the Inwlveney Act by ooy, A
molety of a public servant's salary vestn i the Reenivar and o s o
power to leave any of it in tho insslyont’s bands, 40 Al 283, 8% L0,
410 and 21 1. C. 930 reliod upon this point.

() Undor 8. 66 (2) of the insolvency aet the Tloerjygy gy empoworail
tomake an allowance to the inwlvent for 9 maintenaney gy of the
moiety of lis pay attachod by him (Receisor) 40 Al agg ayy (1 420
and 21 L. C. 950 not foll on {his point. 8. 66 (2) iy illlll}lu;”d(,"t of £
66 (3) of the Act,

Prabhu Dayal

; . N o for Applicant. -
Gauri Shanker Bar,-at-lav o v for Respondent

/
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“ORDER, " "7 ¢
The histofy-of this case is ns Eollows:—

On the 24th March, 1911, the opponent M'\Jor Hughes made
an application in the Court of theDistrict Judge, Ajmer-Merwara,
praying that he might be declared insolvent under the provisons
of Act IIT of 1907, Tho case appears ‘to hinvelbesn transferred
to the small cause Court Judge, who had jurisdiction in insolvency,
The application was opposed Dy “threo ereditots tinéluding the
present applicant, but their objections wore over ruled, and by an
order dated 31/11/1911, the opjionent was declared insolvent
under the provisions of the Act. The Judge then procgeded to
consider the amomnt which the opponent should Le required to
pay monthly out of his pdy as a Captain in the Indian Army, and
fixed«it at-Rs. 130. An appeal was preferred-by one ereditor, the
prosent. applicant and the Distiret Judge varied the order of the
original court by fixing Rs. 200 n9:the amount to be paid monthly.
The -insalvent approached the IHigh Court in revision but
avithout success.

2. In 1925 the present applicant made an applieation rin
tha Insolvency Court in which he stated that Major Hughes had
beon rrepulartin his monthly payments and prayed that half his
pay should be attached at least till over due instalments are
trecovered and realized from him’. It was contended on behalf
of Major Hnghes that his future pay would not vest in the-Recciver,
that it whs exempt from attaclunent, that the monthly payment
which had been fixed by the High Court could not be varied and
that the ercditor who had accepted Rs, 200 per mensem were
tleharred from reopening the question. These objections were
not accepted and the learned Judge made an order that a moiety
bl the salary should be attached for a period of two years,

Major Huges appealed'to the Additional Distriet Jndge, and
the applicant filed n cross appeal. It wns deeided that the order
of the original Cotrt was not legal-since it varied the order made
by the'High Court in 1912,
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The applicant has now approached this Court in appeal or
revision under section 73 of the Insolviney Act (V of 1920) and
the first point for decision is whether an appesl or a revision’
lies. It has been contended by learned Connsel that section 75 of
the nct gives a party no right to apply for revision, but merely.
allows the court Sui moto to call for a case from a lower Court.
I find, however that scetion 73 follows the wording of scction 115
of the Civil Procedure Code of 1908, and it is clear, therefore,
that this Court 1s not precluded from dealing with an .applica(:ion
made by an aggrieved party. It 1s the practice in all High
Courts to accept applications for revision and they rarely act Sui
mofo. The objection to the entertaintment of an appeal is that,
the applicant did not approach the Court within the period of 69,
days allowed by section 22 of the Ajmer Court's Regulation (I of
1877). Butthis is not a case which is governed by the Regulation, ,
which deals only with Cuwvil Courts of oniginal jurisdiction and to,
cour!s which have appellate jurtsdiction from the decisions of
such courts and does not govern the procedure of the insolvency
couris which were created for a different purpose, with different
dutics, and by uspecinl act. A court of original Civil Jurisdiction
is one which has jurisdiction under section 9 of the Civil Procedare »
Code to try suits of a Civil nature, whilst the functions of an -
insolvency Court are to protect debtors and administer estates. .
Civil Courts have heen set up by various acts such as the regulation
of 1877, whilst the Insolvency Court was created by Aet YII of
1907 and the procedure to he followed in msolvency matters is
contained in the insolvency Act (Now V of 1920) and those
parts of the Civil procedure code which have heen incorporated
in it. The period of limitation, therefore, m this case was 90
days as allowed by Section 75 of that act.

The principal questions which have to he decided are.

(1) Whether the pay of an’ officer of the Indian Army is
liable to attachment by an Insolvency court,
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(2) Whether, in view of the order of this court in 1912
Major Hughes can be required to pay more than Rs, 200 per
month.

On the first question I agree with the learned Additionnl
District Judge.

On the making of an ndjudication the whole of the property
of the insolvent vests in the court or the Receiver as the case may
be (section 28—2) and in this is included all property which is
nequired by the insolvent or devolves on him nfter the date of
the adjndication (section 28~—1). The word *property’ is
interpreted by sub section (5) to mean all property with the
exception of property exempted from attachment by the Code of
Civil Procedure and n reference to secton 60 of that code shows
that one motety of the salary of a publie officer was so exempt
up to 1914, the law was different, ns section 60 sub-scction (2)
contained a proviso to the effect that nothing in the section
should affect the provisions of the Army Act, and protected the
pay of an officer of the Indian Army frem atrachment.  But the
proviso was omitted by an ammending ac: of 1914, and it haw
been held that in consequence of the omission the pny of an
officer of the Indian Army can be attached.  ( Hay Versus Ram
Chandra 39 Indians Cascs, 92 a decision of the High Court of
Allahabad in a case referred under section 18 of the Ajmer Court
Regulation and Kering Rupchand versus Murray (43 Bombay
716). The protection given by section 136 of the Army Act only
Insted until the legislature in India dirccted to the contrary, and
a clear direction to the contrary has been given by the omission
of this provision. Since that time an Army Officer, who comes
within the definition of a ‘public servant’ given in Seetion 2 (17)
of the Civil procedure Code, is entitled to the protection given
by section 60 (1) of the code to all other public servants nnd to
no more.

It follows that n moicty of the salary of an Army Officer is

liable to ttachment under a deerce of a Civil Court and by virtue
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of section 28 (5) that moiety vests in the Court, and can be
realized by the Court by the use of the powers given it by section
5 of the Act, that is the powers exercised by it in the exerciseof
its civil jurisdiction which include the power of attaching the
officer’s salary (order 21 Rule 48). I am unable to accept the
arguments that an Army officer’s salary cannot be attached by an
Insolvency Court even if it can be attached in execution of a
decree of a civil court.  Section 28 (2) when read with section
60 civil procedure Code embodies a direction of the Indian Legis-
Iature such as is contemplated by section 136 of the Army Act.

The second question is whether the order made by this court
in 1912, restricts the Insolvency Judge from attaching more than
Rs. 200/- of the opponents salary. That was the amount fixed
by the District Judge in 1912, and confirmed by the High Court.
The order for a monthly payment was originally made by the
Judge of the Insolvency court. Tt was embodied in the order of
adjudication, but was no part of it. The judge had jurisdiction
to make it and made it because he had to decide what parts of
the petitioner’s assests, as they then were, were liable to vest in
the Receiver. It was found that the only assests were some kit,
and a monthly salary of Rs. 529/-]-. Had it not been for Section
16 (2) (a) of the Act read with section 60 of the Civil procedure
Code all the available assets would have vested in the Receiver.
But those sections necessitated an enquiry as to what part should
be exempt, and the real meaning of the order was that only 329)-
per month should be exempt. That order was probably wrong
but I can not now change it. It is essential to note that the
Judge was considering the assets available at the time, He could
have considered assets likely to be available in the futuro, and ho
might have fixed a proportion of tho salary as exempt. But he
did not do so. He wrote ‘the sum at present available is Rs.
130/- per month’. The District Judge and the High Court
varied that sum, but neither Court considercd anything but the
assets then available.

- /
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This being so 1. can not nnderstand how the question now
before me can be said to be resjudicata or in what way the Inso-
Ivency Judge in 1926, interfered with the drders of 1912, The
question which arose in 1926, was not one which was in fact
considered or decided by any court in 1912, In the interval of
14 years Captain Hughes, as he then was, had become Major
Hughes and had begun to draw an increased salary, and this
increased salary, that is the cxcess of his present salary over Rs.,
520/- can fairly be looked up on as property which has devolved
on him since the date of the adjudication, and since the date oE
the order of the High Court which fixed the-instalment to be
paid out of the Rs. 529/-.  The question now has arisen for the
first time what part,’if any, of the excess can be made available for
his ereditors and there can be no question of a bar of resjudicata.
Shorn of legal technicalties the position is that in 1912 the Insol-
vency Judvrc and the District Judge made arrangements for the,
nttr\chmcut of a monthly sum out of the then salavy, and there is’
nothing in that order to prevent the Insolvency Court reconsxdc-
ring what should be paid out of the prewut salary.

. My decision, therefore, is that the excess pay now deawn.
cach month by Major Huges is liable to attachment provided that.
not more than half his salary can be attached in any one month.
Thus there can be no qucstmn of recov cring arrears.

 The next question is whether the Insolvency Court can
dircet that less than hall the offiter's salary should be attached.
I have considered this with great care because it is possible that
the cffect of an order attaching a moicty may be to force Major
Huglics to rétire on pension, and if he docs go the creditors will |
loso the only source of dividends. At first I was inelined to.
think this Court had an inkerent jurisdiction to prevent such an
abuse of its process but the wordings of seetion 28 (2) of the Act
are clear. A moiety of the officer’™s salary vests in the Receiver
and section 39 imposes on him the duty of realizing it. He has



37

no power at this stage to leave any of it in the insolvent's hands.
Debi Prashad Versus Lenis I L. R 40, Allahabad 213, and Tulshi
Tam Versus Girsham 38 Indian Cases 410, in wkich Bam Chandra
Neugi Versus Sharma Charan Bose, 21 Indian cases 930, is quoted
and approved. These cases are clear on the point but they go
further and decide that the Receiver is not empowered by Section
G6 (2) ( old scction 44 (2) ) to make an allowance to the insol
vent for his maintenance. The argument was that the Receiver
had no such power in as much as maintenance has been fixed by
statute, seetion 60 Civil Procedure Code, with deference I consider
the argument to be msound. Section 66 (2) of the Insolvency
Act i cleful) independent of section 66 (1) which is complete i in
itself and permit any terms to be offered to an 1nsohcnt \\ho
manages his own property. bub Section (2) is, therefore, gene1 11
and it permits the Receiver to'give an allowance out of the pro-
perty which has vested in him. The Act does not recognize
any other. The preswmption, is strong that he can give back
to a public officer a part of the moiety uf salary attached. The
objection that he cannot do so because an allowance for mainte-
nance has already been fixed by statute is, I submit, unsound.
The Insolvency Act does not fix it. It is fixed by section 60 of
the Civil Procedure Code for the purposes of that Code and that
Section cannot be read into the Insolvency Act for all purposes
but merely for the limited purpose of defining the term pro-
perty for the purposes of this section that is section 28, ‘property
in this sentence is the only property over which the Receiver has

any control and it is only from such property that he can make an

allowance under section 66 (2). Further the decisions referred to

would appear to place a Public Officer in a special class distinct

from the other classes mentioned m section 60, which needs just-

ification. IE a Public officer can not be given an allowance under

section 66 (2) because a moety of his estate is exempt, it would

scem to follow that a shopkeeper can not be given an allowance

hecause his cIotl§c> and his wite’y ornaments are exempt, and th
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sub-section would become useless. The only reasonable coursc is
to interpret the Insolvency Act strictly, as the creditors, insist in
my doing when n strict interpretation favours them. I am,
therefore, only concerned with property under the Act that is in
this case a moiety of the Insolvent’s salary, and I find that section
66 (2). Empowers the Receiver to make the insolvent an allow-
ance out of it, if he finds it necessary. He will of course in
considering the necessity take into accomnt the fact that Major
Hughes still keeps half his salary and his allowances in addition,
but that is a different matter.

For these reasons I reverse the judgment of the Lower appel-
late Court and direct the Receiver to recover a moiety of the
salary cach month.  Major Hughes can apply to him if he wishes,
and he will then make a careful enquiry as to the need for any
further allowance. I cannot decide on that point at present and
have touched on it merely because it was argued by learned
counsel.  As to costs the appellants are entitled to none as they
did not ask leave to appeal.  But as the respondent did not raise
the point I allow them their costs, but direct that they be ndded
to the scheduled debts,

CIVIL. SECOND APPEAL. NO. 4 OF 1926.

BEFORE MR. W.T. W. BAKER, 1. o. 5.,
Seth Gadh Mal son of Seth Sirah Mal Lodha of Ajmer.
Plaintiff, Respondent—Dresent
Versus,

Abdul Rabmao son of Nabi Bux
Defent

o



39

(@) A Second appeal wonld Yie with regard to costs whorea questign
of principle is involved.
(8) Whero n #uit is not tried on morits but is dismissed for reasons
beyond the control of the parties the ordinary rule is to make no order as
" to costs or to direct that each party should bear his own costs,
Mithan Lal & . oo .. Appellant,
Jasodn Nandan . e we .. Respondent,

ORDER.

This is a second appeal on the question of costs ouly.

The facts are that the defendant purchased certain property
from one Khairat Ali. The present plaintiff brought a suit to
establish his right of pre-emption with regard to this property
against the defendant and his vendor Khairat Ali, but meanwhile
« relation of the vendor brought n suit agninst him and the vendor,
and got a decree, declaring that the vendor had no right to sell
the property. The sale thus foll through snd consequently the
pre-2mption suit bronght by the present plaintiff was dismissed,
as no cause of action remained. The Sub Judge however holding
that in the suit between the cosharer and the vendor it had been
held that the sale was collusive, ordered Defendant to pay the
plaintitt’s costs. Defendant appealed nnd the Additional District
Judge set aside the order and directed each party to bear his own
costs,

Plaintiff makes this second appesl,

Although the appeal has been argued at some length there is
not much in it.

1 agree that n second appeal will lie with regard to costs
where ajquestion of principle is involved.

The ordinary rule is that costs should follow the result.
The plaintift’s suit was dismissed—OQrdinarily he would have to
bear the costs—but the snit failed through causes beyond his
control as the result of the other suit was to do away with his
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eatise of nction and to render kis suit unnecessary. The ordinary
course in such cases where the suit is not tried on the merits, but’
is dismissed for reasons ‘beyond the control of the parties is to
direet that each party should bear his own costs which comes to
the same thing.

The subjudge, however, relying on the judgement -in the
other snit, which wns not inter parties, beld that the defendant
was to blame and saddled him tvith costs.

This in my opinion involves no question of principle and no
appeal lay, and also no 2nd appeal. On the merits the Judge-
ment on which the Sub-Judge relies was not inter parties and was
relevant under section 13 evidence Act for the purpose of show--
ing that the suit had been set aside as the defendaut’s vendor had *
no title..

. The finding that the sale wns collusive is based on the fnct
that the vendor-was not the sole owner at the time of the sale.

1t was held by the Bombay Highi Court in Lakshman Govind *
Vereus Arrit Gopal I L. R. 24 Bombay P. 591 that judgements
not inter parties are ndmissible under scction 13 of the Evidénce
Act to show that the partition deed set up by defendants had
been fraudulent nnd void, but in that case the second suit had
been fought out aud the sawe deed set up asa defence, which is .
not the cace here, and that case may be distinguished on th at -
ground. !

It is argued that the defendant was responsible for the ]mgx.-
tion, as plaintill was foreed by the sale to bring the pre-emption
suit. :

The person really responsible was the defendant’s vendor and
it he had beenn ordered to pay the phintiffs costs it would Bave
been a proper order, He was however discharged from the suit.

1 tim of opinion that the order of the Lower Appellate Court
dirccting each party to baar its own costs is equitable and should
not be disturbed,

“The nppeal is consequently distniesed, » o : B
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CIVIL APPEAL NO- & OF 1926,

BEFORE Mg, W. T, W. BAKER, 1.cs.

Scth Sobhag Mal Lodha minor son of Seth Abhey Mal
Lodha of Ajmer through his next friend Sethani Dolatkanwar
widow ol Seth Abhey Mal—Origiual Defendant-Respondent—

Present Appellant.

Versus.

Kistur Chand son of Muandan Mal and Raj Mal son of
Kistoor Chand Saraogi of Ajmer—Original Plintiff-Appellant—
Present Respondent,

(@) A court mnst be taken to have done that which it could only do’
under the provisions of the law. A mention of a wrong provision in the
order will not mahe that order under that provision. (Caselaw discussed),

() When a <nit is unsustainablo as brought the proper order to pass
is to allo v the plaintiff to withdraw the suit with leave to bring a fresh
soit, and on fmlure to dismics the smt.  The plaint cannot be ordered to
be amended and proceeded with 1n the same snit. 9 All, 191 Pt foll.

(¢) When a caco1s not dismissed on merits the order is not nnder
0. 17 R. 3. (33 All 690 relied upon), hut the order in such cases amounts
to a deci-ion on a preliminary point within the meaning of O. 41 R. 23
C.P.C and a <econd appeal lies It cannot bo said to be an order
under 8. 131 C, P. C.

() Tho oxpression ‘preliminary point’ is not confined to such legal
point only as may ho pleaded in bar of a sait but compichends all points
or issucs whether of fact or of law, the determination of which has pre-
cluded the necessity for determunng other points or issues and such other
points or 1ssues have therefore been left undetermined. 9 All 26 (32
note) 10 AN 289 and 16 Mad 207 foll.

Mithan Lal - - . . Appellant,

Glusoo Tl .. . Leespondent. /
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catise of netion and to render his suit unnecessary, The ordinary
course in snch cases where the snit is not tried on the merits, but’
is dismissed for reasons ‘boyond the control of the parties is to
direct that each party should bear his own costs which comes to
the same thing.

The subjudge, however, relying on the judgement in the
other suit, which was not inter parties, held that the defendant
was to blame and saddled him with costs.

This in my opinion involves no questnou of principle and no
appeal lay, and also no 2nd appeal. On the merits thé Judge.
ment on which the Sub-Judge relies was not inter parties and was
relevant under section 13 evidence Act for the purpose of show--
ing that the suit had been set aside as the defendant’s vendor had
no title. :

. The finding that the sale wns collusive is based on the-fact
that the vendor was not the sole osvner at the time of the sale.

-1t was held by the Bombay High Court in Lakshman Govind
Verous Arrit Gopal I L. R. 24 Bombay P. 591 that judgements
not tnter parties are admissible vnder scetion 13 of the Bvidence *
Aet to show that the partition deed set up by defendants had
been fraudulent and void, but in that case the sceond suit had
been fought out aud the same deed set up a3 a defence,” which 1s .
not the case here, and that ease may be distinguished on tlmt
ground.

It is argued that the defendaut was responsible for the liug:.-
tion, ns paintiff was forecd by the sale to briu" the pre-emption
suit.

The pereon really responsible was the defendant’s vendor nml
if he had beenh ordered to pay the plaintiffs costs it would have
been o proper order,  He was however discharged ‘from ‘the suit.
1 nm of opinion thit the order of the Lower Appellate Conrt

directing each party to baar its own costs is equitable and <ionld
not b dlﬂnﬂn d. .
The nppeal in cnnncqu(ntl\ dismiesed, - . ' .
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CIVIL APPEAL NO. 5 OF 1826.

BEFORE Me. W. T. W. BAKER, 1c.s.

Scth Sobhag Mal Lodhn minor son of Seth Abhey Mal
Lodha of Ajmer throngh his next friend Sethani Dolatkanwar
widow of Seth Abhey Mal—Original Defendant-Respondent-—

Present Appellant.
Versus.

Kistur Chand son of Mundan Mal and Raj Mal son of
Ristoor Chand Saraogi of Ajmer—Original Plaintift-Appellant—
Present Respondent,

(a) A court mnst be taken to have done that which it could only do’
under the provisions of the law. A mention of a wrong provision in the
order will not make that ordor undor that provision. (Caselaw discussed),

(4) When a <uit is unsustainable as brought the proper order to pass
is to allo'v the plaintiff to withdraw the suit with leave to bring a fresh
suit, and on failuro to diemiss the suit, The plaint cannot bo ordered to
be amended and procecded with in the same suit. 9 All, 191 P.0. foll,

(¢) When a case is not dismissed on merits the order is not under
0. 17 1. 3. (33 All 690 relied upon), but the order in such cases amounts
ton on a preliminary point within the meaning of 0. 41 R. 23
. and u second sppeal liew Tt cannot be said to be an order
under 8, 131 C, P. C.

(d) The expression preliminary pownt’ 1s not confined to sch legal
point only as may ho pleaded in bar of a snit but compichends all points
or issues whether of fact or of law, the determination of which has pre-
cluded the necessity for determning othor points or issues and such other
points or jssues hasve therefore been left undetermined 9 All 26 (32
note) 10 All. 289 and 16 Mad. 207 foll.

Mithan Lal o . Appellant.

Glusoo Tal . . Reespondent,
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ORDER.

A preliminary objection has been raised by the respondent
that no appeal lies, becanse the order of remand is not under
order 41 Rule 23 Civil Pracedure Code but under Section 151
Givil Procedure Code. No appeal lies against an order remanding
n case under section 151,

It is true that the order of remand expressly mentions order
41 Rule 23, but that makes no difference, if the order is not
really under that rule,

. The respondunt relies on the following cases  Ram Addhin
I’erws Ram Bharosa TL R. 47 Allshabad page 181 where (at
page 181) it is stated that the Court must be taken to have done
that which it could only do under the provisions of the law. In
that case the decrec purported to be under Order XVII Rule 3
Civil Procedure Code, but it was held that it must be taken to
have been passed under order XVII Rule 2. Rukam Versus Tara
Chand 63 1.C, page 775 (Allahabad) :\ml in Mohammed Shah
ersus Tulibhussain Shalt A LR, 192 Lahore 2435, it was held
that order 41 Rule 23 applhies only where the ease has been decided
by the First Court on a preliminary issue. The A ppellate Court
hns power to make an order of remand under section 131 only
when order 41 Rule 23 does not apply.  An order of remund to
try the casc after amending the plaint is not one under Order 11
Rule 23.

Similarly in Muppavarapu Versus Venthurumilli A.LLR, 1925,
Madras page 229, it was held that there the trial Court decided
all the issuce, and the Appellate Court nllowed the plaine to be
amended and remanded the case for trial on the amended plaint
to the Lower Court the order of remand was not one passed
under Order 41 R. 23, and was thercfore not nppealable,

The appelfant relies on:—
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Mata Din Versue Jamua Dass LLR, 27 Allahabad page 691
where it was held that it was competent to the Appellate Court
to remand a case under Section 562 of the (old) Civil Procedure
Code, when the Court of fivst instance, having framed issues and
recorded all the evidence, bas decided the snit with 1eference to
its finding upon one or more of the issues framed by it, leaving
other issues undecided, This case follows Sheovar Singh Tersus
Lalle Singh LL.R. 9 Allahabad page 30 foot note and Ram
Chandra Jaishi Versus Hazi Kassim L.L,R. 16 Madras 207. He
ulso relies on Kamtu Versus Parbhu Dayal LL.R. 39 Allahabad
page 165 which is to the same effect.

The plaintiff sued the defendants for accounts alleging that
they bad a khata account which defendaots in which they borrow-
ed money from time to time and repaid it and that nothing was
due from them, on the contrary money was duc by the defendants
to them.

The delendants denied the plaintiffs claim and pleaded that
on the “8th July, 1913, an agreement was come to between the
parties when il the previous accounts were settled and on the
basis of that agreement a suit No. 77/16 was instituted and ended
in a compromise decree and 8o the suit for rendition of accounts
was not maintainable.

The court first framed an issue regarding Court fees which is
not material to this appeal and framed the following issues:—

1. Is not the debtor entitled to sue the creditor for rendi-
tion of accounts 7 2
92, Court fees ?
Are not the accounts up to 28th July 1013 barred by
. resjudicata ?
4, To what relicf if any is plaintiff entitled 7

Subsequently the claim regarding accounts up to 28th July

’

/.

Vi
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1913, was dropped and putting aside the issue regarding Court
fees then remained only two issues:—

1. As to the plhintiff’s right to rendition of accounts,

2, As to the relief if n'n_v 10 be granted to the plaintiff.

On the first issue the Court held that the plaintifts were not
entitled to rendition of accounts but were entitled to suc defend-
ant. the creditor for ascertaining the result of accounts by coutrast-
ing the items on cither side.

The defendants put in accounts and the plaintiffs were ordered
to state what items they denied.

The Court passed varisus orders with regard to the slatement
of nccounts to be put in by plintiffs and ultimately dismissed the
snit on the ground that the plaintiffs had not complied with the
court’s orders regarding the submission of statements of accounts,

There was thus no finding on the merits on the issue as to
what relief the plaintiffs were entitled to, in order words what
was due on taking accounts,

On appeal the Additional District Judge held that the
judgim:nt and decree fell within the provisions of order 17 Rule 3,
Civil Procedure Code. He framed the following issues :—

1. Whether plintiffs could claim rendition of accounts
from defendants ?

2, Whether there was such disobedience on the part of
plaintiffs as would render them liable to have their
suit dismissed under Order 17 Rule 8 Civil Procedure
Code ?

3. Even If the circumstances justified action under Order
17 Rule 3 was the disposal of the suit just and
proper ? *

On all theee points he found in the negative. He remanded
the suit under Order 41, Rule 23 for retrial, and dirceted that the



45

plaint should be snitably ameuded »0 as to find the specific sum
claitned by the plaintifls, the defendant to pnt in a new written
statement and the plaintifl to be allowed a rejoinder.

The case is peculiar one and some what difficalt. No doubt
it was held by the Lahore High Court in Mohammed Shah Versus
Talabhussain Shah A.LR. 1925 Lahore 245 that an order of
remand to try the case after amending the plaint is not one under
Order 1, Rule 23, but in that casc the first Court's decision was
given on the merits and not on a preliminary point.

Similarly in the Madras case (1925 Madras 229) the trial
Court decided all the issues.

In the present case there was no decision on the merits of the'
principal issue. To what relief arc the plantiffs entitled ?

The case was dismissed, not on the merits but because the
plaistiffs had failed to comply with the orders of the Court regard-
ing the submission of statements of accounts.

1 do not want to go into the merits at this stage but Order
XVII, Rule 3, under which the order was apparently made
contemplates a decision on the merits on such evidence as is’
before the Court OF. Ram Narain Versus Jug Deo I.L.R. 33,
Allahabad 690.

There has been no such decision here,

The Court has not at all decided what sum if any, is duc to
the plintifts from the defendants but has dismissed the suit. It
is true that no specific issue was framed as to the plaintiffs
disobedience, but I am of opinion that the sui¢t has been dismissed
upon a preliminary point, viz., the failure of the pleintiffs to obey
the orders of the court, that amounts to a failure of the plaintiffs,
after time had been granted to perform an act necessary to the
further progress of the suit. I am not at this stage concerned
with the correctness or legality of the order, but only with the
fact that the dismisal of the smt is based on the alleged failure of
plaintiffs to comply with the orders of the Court, and not on a

/
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finding that no money is due to them, This is a disposal of the
suit on a preliminary point within the meaning of Urder 41,
Rule 23.

The expression * preliminary point” is not confined to such
legat point only as may be pleaded in bar of a suit but comprehends
all points or issues whether of fact or of law, the determination
of which has precluded the necessity for determining other points
or issues and such other points or issues have therefore been left
undertermined.

GE. Sheoanbar Versus Lalla LI.R. 9 Allahabad 26 (32 note)
Mohammed Tersus Mahamud I.L.R. 10 Allahabad 289, Ram
Chander Versus Haji Kassim L.L.R. 16 Madras, 207,

*This definition exactly fits the present case the determination
of the point that the plaintiff’s suit must fail because he had not
done what the Court ordered him to do has precluded the necessity
for detcrmmmg the issne whether on the evidence the plaintiff
was cntntled to recover any money from the defendant.

1 am therefore of opinion that the case is covered by the
cases fuoted above viz Ram Chandra Versus Hazt Kassim, 1.L.R.
16, Madras 207, Mata Din Persus Jamna Das, LL.R, 27 Allahabad,
page 691, Knmto Fersus Parbhu Dayal. LLR 39 Allahabad,
page 165 that the order of remand is under order 41, Rule 23,
Civil Procedure Code nnd that therefore the appeal will lie.

The nppcn] should be set down for hearing on the merits.

'FURTHUR JUDGEMENT,

T have written a long order in this appeal dccndmg the
question of whether an appeal lies and held that it docs.

The appeal now comes up for hearing on the merits and
there is not much to be enid as regards these, as the case bas not
as yet been decided on the merits.

The facts are set out in the preliminary order and need not
be repeated.



47

It hns been held by both the courts below that a suit for
rendition of nccounts would not lie. I have not heard anything
in the nrguments which would lead me to think that -this view is
wrong. I ojree with the view taken by the lower Appellate
Court that the plaintiffs conld ask the defendants for a Statement
f accounts but could only be during the pendency of a Buit’
for the recovery of a specific sum of money filed by the plaintiffs
ngainst the defendants,

The objection of the appellant to the remand of the suit is
based on the allegation that the plaintiffs are arriving at the sum
of 2882/7/6, by deducting certain items of the defendants #iz., 5
decrees and of which one has been held by the first court % be
one which cannot be set off in the present suit, ‘& the others
were obtained not by the present defendants but by the firm ‘of’
defendants by their father, nnd by other persons, and what the
plaintifs are trying to do is to obtain a declaration that these
decrees have been paid off. The total value of these set off ete.,
comes to 3),000/-, which is far beyond the Jurisdiction of the
Court and they have not paid the Coart fee on it. This however
is a matter on which there has as yet heen no finding at any rate
of the Lower Appellate Court, There can be no donbt that the
order of the first Court dismissing the suit (which I have alrendy
held to be under order XVII Rule 3) was not a proper disposal
of the suit.

The only question is whether the order of the lower appellate
court remanding the case for trial on an amended plaint should
be upheld,

I am aware that this was done in two cases gnoted in my
preliminary order riz. Muppavarapu Versus Venthurumilli A. L. R.
1925 Madras 229, and Mohamad Shah Versus Talabhussain Shah
A. 1. R, 1925, Lahore 245 without objection as to the propriety
of the course so adopted by the first Appellate Court. The peint
however in both these cases was whether an appesl lay and the/
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question of the merits bf the-order does not seem to have been
raised. Tt was however leld by the Privy Council in Ledgard
Versus Bull, LL.R. 1X Allahabad 191 that such an order was
wrong ; in that case the Allahabad High court sct nside the whole
~of the proceedings and directed n new plaint to be presented in'
the proper court. The Privy Council held that this order equiva-
lent to dirccting the plaintiff to institute a new suit was wrong
and that with only the alternative of having leave to withdraw
the suit, and bring a new one, his suit should be dismissed.

In that case the suit was instituted in A Court having no’
jurisdiction. The Privy Council held that the effect of the decree
was to set nxide or at least 1gnore, the whole previous proceedings
including the plaint in which the suit originated, as it directs
a new and amended plaint to be presented to the Court
whizh is simply equivalent to directing a new suit to be instituted.

In the present case the order of the Lower Appellate Court
is practically an order that the suit as brought is unsustainable
and ordering not only a new plaint but a new written statement.
The whole of the previous proceedings arc thus set nside,

T do not think the order is in accordance with the view of
the Privy Council in Bull Versus Ledgard, which has not so far
as I am aware, been over ruled by a latcr decision of the Privy
Council.

1 accordingly set it nside and dircct that the plaintiff be
given on opportunity of withdraw ing the suit with leave to biing
a fresh suity otherwise the suit will be dismisced with costs,

The plaintiT respondants will bear the cost of the appent,
and the costs in the Lower Appellate Court,
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CIVIL MISCELLLANEOUS APPEAL. NO. 19
OF 1926

BEFORE MR. W. T. W. BAKER, 1. ¢. 5.

Mr. R. J. Oliver through his mother-in-law

Mrs. E, Roberts wes oeo Appellant,
Versus. : -
Mr. J. Back, Foreman, Carriage and Wagon
Shops, Ajmer oo vvs Respondent.

(a) The father is the nataral guardian-of his children. He may in
the exercise of his discretion as guardian, ontrust the custody and educa-
fion of his children to another but the nuthority he thus confers is
essentially o revocable authority, and if the welfare of tho children
requires it, he can notwithstanding any contract to the contrary, take
such custody and education once more into his own hands bat the welfare
of the minor has to be taken into consideiation under 8. 25 (1) of the
guardians and wards Act,

(b) What is for the child's welfare will depend on the circumstances
of each particular caso bat a strong case should bo made out for refusing
custody to a father.

(&) Courts in India exercise equity jurisdiction and a clear discre-
tion is conferred on thom by 8. 25 of nct 8 of 1890 (Guardians & wards)
to refuse cnstody of children to their father if their welfere so demands.
This power would be exercised to control the father’s or guardian’s logal
rights of custody when their capricous exercise would materially inter-
fere with the happiness and welfate of tho child or when snch rights
have been forfieted by conduct or acquiesence, or Whon the father has so
condacted himself or is placed in such a position as to render it, not
merely better for tho children, but essential to their welfare in some
very serious or important respect that his rights should be suspended
or interfered with.

Bri Lal o e <. for Appelant,
M. L. Capoor v v for Respondent. 4
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This is an appeal from the ordér of the District Judge
Ajmer-Merwara dismissing an application for an order to the
respondent to hnnd over two children to the custody of their
father.

The case is w, peculiar one. The facts are sct ont.in the
judgmonht of the learned Distriet Judge.  The partics are European
British suh]ectn.

The facts shortly are that tho appellant R. J. Qliver was in
émbagnssed ¢ cnrml St"ll\ccs in 1924 and alo lost his ivife. He
handed over " his ‘two minor (hiliren.'n boy now aged 7 and a
g'rl now aged Gto the enstody cf the respondent.  Ever sinee
then the respondent and his wife who have no children of their:
()“\\‘l\,‘.hx\\‘e'.\'ccl\ maintaining the children a1 they werotheirs
qwn, It is ndmitted that the children are happy anud well looked
after and the respondent does mot claim anything frem theo
appellant for the expenses of their matutenance and edueation.

R. J. Oliver the fether obtained cmployment with .\Icsaral
Dird and Co. Calentta first at Kud:m: and afterwards as Manager
of a Manganese Mine at Ulibnrn in Chota Nagpur. where he is |
drawing a substantial galiry,  The children contiued to remain.,
with the resporident at Ajmer.

In Scptemhber 1925 Mr. Oliver married ngain, his wife
being the dughter of Mrz. Robartx who represents him in the
l,mcccdnpm. He .then nsked for "the roturn of the clitldrentbug
the respondent Mr. J..Back wha is the Foreman nf the C,\rnwc

and- Wagon Shops B B. & C. I Tnilway, Ajmer refmcd to give
" them.up on the ground that it was not for their \\(lfnrc thnt
they should fewa A_)m'yr*for Cliburn, which is an uncmlﬁul nud
ofit of the way place in the jungle. A (RO

The respondent docy not hiim to have ('lb(l)d" of the'
children prrmanently but he expressed his inention 6f wenediny

them o Engdand with his wife next spring at his own expene
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and hauding them over.to the custody of their patcrml grapd-
parents there,

~ . /r vy

It appears «lso to have been once Mr. Oliver's mtmtton to

*send the children to his parents in:Englaud though he has now

rescinded from this position. . ey e

"The learned District Judge to “homxun uppllcanon was mbde
for the custody of the children refused to hand them over: to':the
father on the ground that it was not for their welfare andcthe
present appeal is against that order. R

So far as the ‘facts are concerned there is no dispute dnd I
may say that I agree with the view of the learned District Judge
that it is not to the interests of the children that they should be
recovered from the custody of the respondent and his wife who
have treated them as their own and be sent to live with their
father with a step mother who is a stranger t0 them in n remote
place in Chota Nagpur.

Moreover looking to the age of the ehildren who will bc 8

. and 7 next it 1s naturally in thelr interests that they should .be

sent to their grandparents in England for reasons of I\efﬂth ;md
education as is usually done w 1th L’urope'\n children of th'\t age.

The principal question in this appeal however is whcther
ithe order of the District Judge can be supported on grounds of
law.and I ghall principally deal with that,question.

The present application is not one under Chapter II-of, .the
Guardian and Ward Act 8 of 1890 for the appointment of a
guardian but for custody of minors under section 25 of the Act.
The learncd pleader for the appellant has quoted Sukhdeo Roy
Versus Ramchandra Roy I. L. R. 46 Allahabad page 706. In "that
case the Court lud down that the father is the natural lawful
guardian of his minor children and can delegate the daily duty of
looking after the child and for that purpose place the child in‘the
custody of some body else. If he does so, it then heccmea a
question under section 25 of the Guardian and Wards Act for

VA



52

Court to decide’ wlien he applies for the restoration of the
custody, whether it is for the welfarc of the minor. This case
is based on Privy Council's decision in Annie Besant Versus
“Naraininh 1. L. R. 38 Mad. 807, where their Lordships of
the Privy Council say *The father is the natural guardian of
his children. He may in the exercise of his discretion as
guardian, entrust the custody and education of his children
to another but the authority he thus confers is essentially
revocable nuthority, and if the welfare of the children require it,
he can notwithstanding any contract to the contrary, take such
custody and education once more into his own hands.”

In certnin eases courts will interfere to prevent the revocation
of the authority and Section 25 (1) of the Guardian and Wards
Act gives a discretion to the Court in ordering the return of
the ward to the custody of the guardian, the criterion being the
welfare of the ward.

The appellant further relies on Nazirkhan Versus Ganesh 96
L C. page 617 which is also based on the Privy Council ruling
above quoted. It will appear therefore that the law is that the
father is tho natural guardian of his minor children and i, as
has happened in the present case, he makes over the custody of
the children to the third party, he can revoke the suthority thus
conferred, but the wellare of the minor has to be taken into
consideration,

The respondent relics on a passage in Halsbury's Laws of
England Volume 17, page 109 where it is stated that when the
parent tinz abaundoned or deserted the child or has allowed the
child to be brought up by or at the expense of another person or
by a school or institution or by the guardians of a poor house
union for such length of time and in such circumstances, a3 to
satisfy the Court that the parent has been unmindful of the pa.
rental duties owed to the child, the court may not make an order
for the delivery of the child to the purent_unless satisied ns to
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the fitness of the parents to have the custody, having regard to
the welfare of the child. This is based on the English Custody
of Children Act ( 51 and 53 Victoria Chap 3 ) sccs. 3 and 5 and
on various English cases quoted in the foot note.

What is for the welfare of the child will depend on the cir-
cumstances of each particular case but in view of the emphasis
laid by the law on the rights of the father, it is, I think, nccessary
that a strong case be made out for refusing custody.

In the present case it does not appear that the father has
paid anything towards the maintenance of the children who
have been about 26 months with the respondent, for the 700/~
he sent was applied to the payment of debts, etc. in connection
with his Marble quarry and not to the expenses of the children,
The respondent further relies on the case of # In the matter of
Joshi Assan” 1. L. R. 23 Calcutta 290 in which it was held,
following The Queen Versus Gyngall L. R. Q. B. (1893) Vol.
11. 232 that in courts of equity a discretionary power has always
been exercised to control the father's or guardian’s legal rights of
custody.

That was a case of a rule for an order in the nature of a
Haleas corpus, and the case was of a peculiar nature since the
child was being brought up in comfortable circumstances and the
parents were in very poor circumstances and unable to maintain
and educate the child as it was being maintained or educated by
the opposite party. '

That of course is not the case in the present appeal as the
appellant is drawing a substantial salary—but courts in India
exercise equity jurisdiction and a clear discretion is conferred on
the court by section 23 of Act 8§ of 1890.

In the Calcutta case above quoted there is a reference to
Seton on decrees Volume II page 884 laying down the principle
on which courts will interfere as follows :—

& In equity a discretionary power has been exercised to con.
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Court to decide’ whien he applies for the
custody, whether it is for the welfare of the
is based on Privy Council's decision in Av
‘Narainiah I. L. R. 38 Mad. 807, where v
the Privy Council say “The father is tho n
his children. He may ‘in the exercise of
guardian, entrust the custody and educatir:
to another but the authority he thus conf.
revocable authority, and if the welfare of the o
he can notwithstanding any contract to the »
custody and education once more into his own .

In certain cases courts will interfere to pres.
of the authority and Section 25 (1) of the Guu
Act gives a discretion to the Court in orderin:
the ward to the custody of the guardian, the eritr
welfare of the ward.

The appellant further relies on Nazirkhan Vo
1. C. page 617 which is also based on the Privy
sbove quoted. It will appear therefore that the Lo
father is the natural guardian of his minor childic:
has happened in the present case, he makes over the
the children to the third party, he can revoke the nutho
conferred, but the welfare of the minor has to be ty
consideration. .

The respondent relies on a passage in Halsbury™s 1.0,
England Volume 17, page 109 where it is stated that when
parent has abandoned or deserted the child or has allowc..
child to be brought up by or at the expense of another pers 1.
by = school or institution or by the guardinns of a poor he -
union for such length of time and in such circumstances, a- 1.
satisfy the Court that thé parent has been unmindful of the pr.
rental duties owed to the child, the court may not make an order
for the delivery of the child to the parent_unless satisfied ns to
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the fitness of the parents to have the custody, having regard to
the welfare of the child. This is based on the English Custody
of Children Act ( 31 and 35 Victoria Chap 3 ) secs. 3 and 5 and
on various English cases quoted in the foot note.

What is for the welfare of the child will depend on the cir-
cumstances of each particular case but in view of the emphasis
Iaid by the law on the rights of the father, it is, I think, necessary
that a strong case be made out for refusing custody.

In the present case it does not appear that the father has
paid snything towards the maintenance of the children who
have been about 26 months with the respondent, for the 700/-
he sent was applied to the payment of debts, ete. in connection
with his Marble quarry and not to the expenses of the children.
The respondent further relies on the case of * In the matter of
Joshi Assan™ L L. R. 28 Calcutta 290 in which it was held,
following The (Quzen Versus Gyngall L. R. Q. B. (1893) Vol.
11. 232 that in courts of equity a discretionary power has always
been exercised to control the father's or guardian’s legal rights of
custody.

That was a case of a rule for an order in the nature of a
Haleas corpus, and the case was of a peculiar nature since the
child was being brought up in comfortable circumstances and the
parents were in very poor circumstances and unable to maintain
and educate the child as it was being maintained or educated by
the opposite party.

That of course is not the case in the present appeal as the
appellant is drawing a substantial salary—but courts in India
exercise equity jurisdiction and a clear discretion is conferred on
the court by section 25 of Act 8 of 1890.

In the Calcutta case above quoted there is a reference to
Seton on decrees Volume II page §84 laying down the principle
on which courts will interfere as follows : —

& In cquity a discretionary power has been exercised to con.

T 5
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Court to decide’ when he applies for the restoration of the
custody, whether it is for the welfare of the minor. This case
is based on Privy Council's decision in Anuic Besant Versus
‘Narainish I L. R. 38 Mad. 807, where their Lordships of
the Privy Council say *The father is the natural guardian of
his children, He may in the exercise of his discretion as
guardian, entrust the custody and education of his children
to another but the authority he thus confers is essentially a
revocable authority, and if the welfare of the children require it,
he can notwithstanding any contract to the contrary, take such
custody and education once more into his own hands.”

In certain cases courts will interfere to prevent the revocation
of the authority and Section 25 (1) of the Guardian and Wards
Act gives o discretion to the Court in ordering the return of
the ward to the custody of the guardian, the criterion being the
welfare of the ward.

The appellant further relies on Nazirkhan Versus Ganesh 96
I C. page 617 which is also based on the Privy Council ruling
above quoted. It will appear therefore that the law is that the
father is the natural guardian of his minor children and if, as
hos happened in the present case, he makes over the custody of
the children to the third party, he can revoke the suthority thus
conferred, but the welfare of the minor has to be taken into
consideration. .

The respondent relies on a passage in Halsbury's Laws of
England Volume 17, page 109 where it is stated that when the
porent has abandoned or deserted the child or has allowed the
child to be brought up by or at the expense of another person or
by aschool or institution or by the guardians of a poor house
union for such length of time and in such circumstances, as to
satisfy the Court that the'parent has been unmindful of ‘the pa-
rental dutics owed to the child, the court may not make an order
for the delivery of the child to the parent_unless eatisfied as to
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the fitness of the parents to have the custedy, having regard to
the welfare of the child. This is based on the English Custody
of Children Aect ( 31 and 35 Victoria Chap 3 ) sees. 3 and 5 and
on varions Englich cases quoted in the foot note.

What is for the welfare of the child will depend o the cir-
cumstances of each particular case but in view of the emphasis
laid by the law on the rights of the father, it is, I think, necessary
that a strong case be made out for refusing custody.

In the present case it does not appear that the father has
paid enything towards the maintenance of the children who
have been about 26 months with the respondent, for the 700/~
he sent was applied to the payment of debts, etc. in connection
with his Marble quarry and not to the expenses of the children.
The respondent further relies on the case of % In the matter of
Joshi Assan” L L. R. 23 Caleutta 290 in which it was held,
following Ths Queen Versus Gyngall L. R. Q. B. (1893) Vol
11. 232 that in courts of equity a discretionary power has always
been exercised to control the father’s or guardian’s legal rights of
custody.

That was a case of a rule for an order in the nature of a
Habeas corpus, and the case was of a peculiar nature since the
child was being brought up in comfortable circumstances and the
parents were in very poor circumstances and unable to maintain
and educate the child as it was being maintained or educated by
the opposite party.

That of course is not the casc in the present appeal as the
appellant is drawing a substantial salary—but courts in India
exercise equity jurisdiction and a clear discretion is conferred on
the court by section 25 of Act 8 of 1800.

In the Calcutta case above quoted there is a reference to
Seton on decrees Volume II page 884 laying down the prineiple
on which courts will interfere as follows :—

4 In cquity a discretionary power has been exercised +

la
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ctrul the father’s or guardian’s legal rights of custody when thieir
capriesns exsreiss would materially interfere with the happiness
and welfare of the child or where such rights have been forfeited
by condue; or acquiescence, or where the father has so-conducted

_himself or is placed in such a position as to render-it, not merely
better. for the children, but essential to their safety or to their
weltare in some very serious or important respect that his
‘rights should be suspended or interferred with. ” '

. On\pwe 297 of the same case there is & quotation from thc
. Queen Versus Gyngall L. R. Q. B. (1893) Vol. 11 232 in which
_{ atpage 242 ) the Mister of the Rolls said “That its jurisdic-
_tion to interfere with the parental right is not confined as was
argued, to cases where there has bean miscondnc: on-the part of
" the parent, sezms to ms clew from many cases. In the ease of
¢In re Fynn (2),’ Knight Bruce V. C. said. ¢ Before this jurislic-

" tion can be called into action, it ( that is the Court ) must be
" satisfied not only that it has the means of acting safely and effi-
ciently,-but also that the father has so conducted himself, or has

" shown himself to bz a person of such deseription or is placed in
such a position as to. render it not merely better for the children

! bug ‘essential to their safety and to their welfare in some very sc-
" rious and important respeet that his rights should be treated as
" “lost or suspended or should be superseded or interfered with. I¢
the w ord essential is too strong an expression, it is not much too
‘strou" That is a clear statement that the court must exere’ ‘a2
tlus Jurmhctlou with great carec and can only act when it'is

* ghown that cither the conduct of the parent, or the deseription of
pcr~on, he is, or 'the: pcsxtlon in which he is placed is such as to
ronder it not merely Letter, T will not say es<catial, but clearly
right for the welfare of the child, in some very scrious and-im-

+ portant respect’ that the parents rights should be swspended or
supcrwdcd but .that where it is so shown the court will exercise
its jurisdiction accordingly.”  8ale jtistice then said #That is the
..principle applicable to the case of parents who have not by their
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oith act waived or abandoned, in fivour ofithird persons, their .
parental authority or right.” Y L

it is in' my opinion the prineiple governing this case dlso.
For I do not think the fact that a man who has lost his money -
and his wife left his 2 little children with a friend while he look-
¢d for employment can amount to waiving or abandoning . his:
parental authority or right. There is no contention to that effect.

There is also no question of misconduet in the present ¢e.’
The fact that the father is placed in such a position, ie., by being *
Manager of 1 Manganese mine in a rude and uncivilized phcu that
the children would not have the same facilities for compqmo"slup
afid edueation that they would have in a compqmnvely ‘citilized
place like Ajmer would hardly be suﬂlcmnt 4s the father would®
sénd - them to School i in Caleutta or the hills. "There is no-evi-
dence with regard to the climate of Uliburu. The fact that the!
Respondents wife would feel parting with them is also no argu.’
ment. ‘

. Tre respondent hns further relied on some observativns OE'
the Piivy Council in Besint Versus Nueajanish (I L. R. 3§
Madras 807 at P 829) where it was said that if the anthority has’
been acted npon in such a way as in the opinion of tlie courts
excrcxsm" ‘the )nrlsdxctmn of the Crown over infants to create
absocidtions or give rise to expectations on' the rart of the infants’?
which it would b nndesirable in their interests to disturb or
disappoint stch Court will iterfere to prevent its revocation :
Lyons V Blenkm {1821, Jacob 243).

In that case the infants were azed abont 17 or 18, had been
educated in England for some years at the opponent’s expente
and were abant to enter the Univerity cf Oxford an1 this passage
has, little bearing in the present case, where the infants are aged
G or A. “

1 hwe shted above that T have no doubt it is for the We]fnr}

.
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of the infants that they shonld remain where they are and my
reasons for so holding are as follows.

The present case presents some special features. In the first
place there is no question of permanent gnardianship or of
permanent custody. I have alrendy stated that the Respondent
Mr. Back has expressed his intention of sending the children to
England in the spring, that is in about 6 months from now and
handing them over to the parents of the appellant. That practically
amounts to handing them over to the custody of the father since
when they are with his parents he can do what he likes with
regard to them.

The present application therefore is really one relating to the
temporary custody of the children for about six months.

Tasked the Appellant’s pleader whether his client still con-
templated sending the children there to his parents, as he at one
time intended to do, but he has resiled from this position and said
they would go home whenever theic father went, which is
uncertain,

It mny be taken therefore that if the children are handed
over to the appellant they will not be sent there next year, or at
any rate there is no certainity that they wiil be sent to school.

In the peculiar circumstances of the present case I think
that the decision should be that, in view of the nges of the children
it is clerly right for their welfare that they shonld be sent to
England nnd as the respondent has agreed to do this at his own
expense not only that but to hand them over to the custoly of
their grand parents which is practically the custody of the [ather,
the case fulls within the principle lnid down by the Master of the
Rolls in * The Queen Versus Gyngall' supm tiz. that it is clearly
right for the welfare of the children in a very serions and
important respect, that they shonld not be deprived of the
opportunity of going to England which will be to their advantnge
from ‘the point of view both of health and education.
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If this had been a case of permanently snspending the
guardianship of the father, my decision would have been otherwise,
but in the speeial circumstances of this case iz. the limited period
during which the guardinnship of the father will be suspended
and the opportunity of going to England which the children may
otherwise lose I am of opinion that the view of the learned
District Judge is right.

I may add that in the event of the children not being taken
to England next year and handed over to their grandparents the
matter wonld assume a different aspect and it would be of conrse
open to the father to makes fresh application,

The appeal is consequently dismissed.
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w-offences incthe fpllowing circumstanegs, 1, n y . ql
Extra Assistant Commissioner, Ajmer, had’ occas{:n to senrch .
3 Zootor car as waqg suspected that it was being nsed for smu}’ghhn
He found the app! xcant in the carind jrformed him that: ‘Be must
n\]ow, oth tile car und Lfns persnn t5'bé sear‘chéd The nppelhiﬁt
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rEvolVer'at thes, first at thie Rai Bahadur-and Inter at each of
the men, a chaprasx and a motor car dnver, respectively. "He Has
been convietod of offences under sections 186, 352 and 353 Indian
Penal Code and has been sentaiend -separately for each offence,

Tt bias biehi objected it the offerice uridér ‘seltion 186 was
part and parcel of thet under section 358, The former section
randers » person "liable to puriishment {who obatrifdts a° pﬁi)hc ser.
vantin the discharge of his public fdnetions, and the latter penuhzes
‘any act which amounts to an assault on a public seryant in the
game clrcnmaumces. It is clear that by the act hoth cffendds may

'eJc‘ofn'mit'ted, blft it hpifeatisto me that'tho gFenter offence mdludes

w3, vt N J.n\,)u B N T VLR -
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bls ﬂlght ‘and bxs us"sfiuft. )Bht‘thut
was not correct for a mere flight cunnot ‘ahonht 'to obstructmn th”
tho sense used in section 186, The word is used in ection '3
“which sliows that it means the praventm" a pefbon frdim proce’edmg
Jnany direction, This is the nu}uml meaning and T cannot agree
that by running away the nppllgant prevented the excise officer
and his men from proceeding in any direction. The conviction
under this section is therefore, bud, There isa further obJectlon
that the Mn"lslrnte had no jurisdiction to ‘fake cognizafice of an
offence under section 186 sinte the Lxtra Assistant Commussnoner
did not make a complamt in writing, An objeclion on the score
oi ]uns&xcuon ¢in be'madeat itny time, snd need ‘not netessarily
be mnae at’ the ‘earliést opportunity. Jurisdietion'cannot bergiven
up by whiver.

The offence under sectlon 352 l'ndmn Penal ‘Code is £ald
to have been committed when oftér 'the Extra Adsistant Cobn.
mlssmner ‘hnd a\nndoned the’ pursmt the epphcrmt smed hinigelt
from arrest at the hands of Nawal Rim ‘the motor,'diiver ‘b}
niming his revolver at him, Tthas bécn’ conféiifled ‘thit he ias
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within his rights, and that is correct, Nawal Ram was not a public
officer ang had no authorlty to make an arrest ; and as thc Fxtm
Assistent Commissioner was neither a Manmtrnte tior o' police
officer, he could not invest him with nuthomy by ordering him
or ealling on him to_render nssistance,

There remains the offence under section 353 Indian Penal
Code and as regardy this,the only, plea is that the sentence was
wade unduly severe because the learned Magistrate unlawfully took
into consideration prevxouscomxcnon under Sections 457 and 387,
Tbe procedure adopted by him.iwas certninly incorrect, he charged
tbz.r uppl'_nrmthh'lrprewous conviction thouvh the, offence
embodled in the principal charge were not pumshable under
chapter XIT or Chapter XVII of the Judian Penal Code, But
that was au irregularity and not an illegality.

It is ot illegal in awarding sentence to take mto cunqdern-
tion the character of an nccused as shown by hls prevmus conv:c-
tions. This is I'rquwntly necessary, What i is 1llevnl s to tuke
previcus convictions intg consideration in determmma the quesnon
of guilt or innpcence, that is to say the error in, thls case 1s nt mosh
the receiving of evidence of character. which wag madmlssmle.
But that error is curable under gection 167 of the Indian Evidence
Act, and the only question is \vhether, apart from the evidence of

character, there,was, on JFecord sufficient evtdence to show thx\t the

applicapt was gullty ‘o J)at there is no doubt and T see no
Teason to mterfere W!ﬂl elther the convxctlon or the eentenco
under secuou 353 Indmn Peual Code.

o~ .

under sechon
1- - ctmn 353 are
confirmed,
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rEVolvei'at thels, Arit 'nt thie “Rai Bahadtr-and Inter at each of
the men, a chuprasl and a wotor car dnver, respectively. ‘Hé has
been convicted of offences under sections 186, 352 and 353 Indian
Penal Code and has been sentonend separately for each offence,

Tt hes b2eh objected That thle dfferice uldér 'seition 186 was
part and -parcel of that under section 868, The former section
renders n person liable fo pumshment who obafriféts a p\’li)hc ser-
vantin the discharge of his public functions, and the latter pennhzes
‘sny act which amounts to an assault on a public servant in the
same clrcumamnces. It is clear that by the act both ¢ffentés may

he com'n'n'itged, Bult b s ;ﬁ‘a‘r"s"to e that'thegreater offence includes
\'m lesser ‘snd'that a person ceifed 8¢ ciubiti obistrietion by medts
"of ‘an ‘asBault sfmuld ot be clivicted ot both, ‘This e ovldentTy

the view held by ¢ the learned Magistrate for he'cSnivicted: the appli-
dant for two distinet oﬂ'fences, 1115 ﬂlg‘lt and bis ‘wsshalt. "Bilt that
was not correet for a mere ﬂxght cannot amonnt to ‘obsfrinction ' -
the sense used in scction 186, The word 1s nsed in gentioh 359
‘which shows that it means the prqventmn o pefson (rm procd’edmg
An#iny direction, This is the nn;uml meaning and I cannot ngree
that by running away the apy gant prevented the excise o{ﬁcer
and his men from proceeding in any direction, The conviction
under this eection is therefore, bnd. There isn furt.her obJectwn
that the Mumstmte had no jurisdiction to ‘take coginizhfice of an
offence under section 186 sinde the "Extra Assistant Commlssloner
did not make a complmnt in \vntmg. An obJecuon on the ecore
of ]unsdxcuon ¢iu be'iade at'itny time, end heed 'not necesarily
be made ft the earliést Gpportunity. Jurisdiction'caninot bergiven
dp'by whiver.

. The offence under sectnon 352 Indmn Penal Code is kald
to huve been committed, when ofter the Extra Assistant Coln-
, missioner had n&nndoned the p\usmt the npphcnm. smed Kinisel
from arrest at the ‘hands of Nawal Ram ‘the molor 'driver ! by
Siming his revolver it Wim. Tt'hos beén’ conféiifled thit hesyns
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within his rights, and that is correct, Nawal Ram was not a public
officer aud had no authonty to m~|ke an arrest ; and.as the Extra
Assistant Commiseiover was neither a Ma«mtmtc nor o’ pohce

officer, he could not invest him with authority by ordering him
or calling on him to_render nssistance.

There remains the offence under secuon 353 Indian Penal
made unduly severe bec:\use the learned \Iagx:tmte unlawfully took
into considerationa prevnouscon\xcnon under Sections 457 and 387,
The procedure adopted by him.was.certninly incorrect, he charged
the uppr_nrmt}rthar‘pre\hons conviction thov‘xgh the, offenee
embodled in the principal charge were not punishable, gnder
chnpter XH or-Chapter XVII of the }ndmn Penal Code, . But
that was au irregularity and not an illegality. o,

It is not illegal in awarding sentence to take mto cun~1dera-
tion the character of an accusvd as shown by h|s prevxous convxc-
tions. This is frequently necessary. What i 1s 1llerval is t.o‘t‘ake
previous convictions into consideration.in determmm" t!)e questlon
of guilt or innpcence, that is to say the er;or m thls case ig nt mosl;
the receiving of evidence of character, Wblch Yas madmxsslhle.
But that error is curable under section 167 of the Indian Evidence
Act, and the only question is \vhether, apart from the evidence of
character, there,jvas on record suﬂicxeut ev1depce to sho\v thr\t the
applicapt was guilty. Of &mt txherre xs no duubt, an By see no
Tegson to mterferq with elther the convxcuon or tbe eentenco
under section 353 Indian Peunl Code. "

The result is that the convmuon and sentence tider section
186 and section 352 ate set agide and thosa under sectlon 8 53 are
confirmed,
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T\\'ent) n'c'c’tiicdqﬁxlcx’*dm \\cle commltlcfl fo Uie Cohet of
ch?mm thg dmr"c”m i, mrt tm’ll), {lmt -the¥ fihd all taken:
part in a not in “hlcll a m'm x\th reccu {ed mj'unc; ot which
he died.  The committing \wantmte Howevér' [riitnéd ' :épcm’e
c mr"e n'.::\lnst ‘i BE thc au:n-cd cimr"uw two of 'them ‘dnder
&L, . 1357 hd thé feniafndér tnder Section” "y only i Beforg
the trial bcgnn in the sessions Court, the defence raised. an ‘obijees

" tion that the cighteen accused wha were charged with rioting
only should not he tried with those who were charged under see-
tion 304 and 147, and the learned Additional Sessions Judge bee
ing doubtful if the common ohject of the two accused charged
with the more scrious offence was the sawe as that of the cighteen
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dtliéfs;’timl‘ﬁght:.thav a joirt trinlmway itttilmisable: 1 H therutsie
werlt'ti Wit the trial of the wednsed:charged s sntler Sbdtivnl a0
and’ 147 nod’ holding ‘thie the tolfencd defivetdd 1 Seetivlto 1‘17'
igviniot "triabley by' o Oourtf of- Sefsibus; vaferied: "nhe‘cnse"té 'thig
mﬁ&‘t undcr Scetioit 438: CristndliProeeduid Voter "']” din ot
N 'Dndex‘"Scct 215'n"€6ﬁ1if,1i e 5{1{c7éﬂxmde SHOATY
fished by this &)urf on n pm 4 :md T hav9 ther
sée “]\eghcr such by 1om€ Xlsts” in, Hlls cise.’ The ]omé commlt-
déht o Sl thé Vectsad fs nof such a pomt for it qu'n t i
the prov lSIOlh as to the jotnt ‘tridls in "thi'ede riof np
colnthititade processings and 'jhé¥e beidy nothing’ {0’ pré\ent
depelhte téfal bem-"hdd in "the Sessions court, a¢ h'\s bcen doneI
in this case. 26 Madras page 392. The Learned Judge's reAsent
for the raference is also clearly-wrong. It is true that Schedule
Il of the code, section 147, column 8 sho“s that an offencc under
thatidodtion 15 triable by +% any.Magistrate "' § Buf scefion 880t
the Code lays down that any offence uuder the Indian Penal
Code may be tried. “By the Court of sessions,” and nceused
were charged under, thi¢ Indiat  Petal code. :;iThe law is 5o cloar
that quthonty is smrcely needed, but therc is qctually a ruhn" on
the very section - ( 147 Ihdian Peh'“ Code) in (tdéstrb'n fo be
found in Indiatr- Law -Reporter 1924 -Calcutta page 4295 “Thé
High Court there held that a comrhitment for an offence under
section 147:was valid, if made in accordance with the provisions
of section 254 for though the maximum sentence of i Imprxsonmcnt
under that sectifn is two years a senterice wliich a ‘IWIstr'lte is
compctent to inflict; thL fine which may be imposed id unlimited,
nd a Magistrate's powers to fine are not. In that C’lie thc comlt-
‘nent was quashed, beeause the Magistrate had not shid in' his
order that he could not adequately punish the accused,

I must therefore sce whether the reason for committing 15
decustd-in this case is good or not.  The COmmxthhw Mqulgtrﬂ‘
hield thiat thie Sffefice imder scetiont 301 ahd the oije' lld(]cr gwu"’
147 were cotinnittkd i the course of the shme thunsyerion, £ ~
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My difficulty is that no reference under section 439 of the
+Criminal Procedure, Code was competent in the circumstapces.

5. The Criminal Procedure Code does not contemplate the
disposal of appenls on preliminary points. Section 421 provides
for summary disposal but if an appeal is not disposed of
summarily, notice must issue to the persons and officers indicated
(Sce. 422) and, next, under section 423, the court must dispose
of the'appeal in one of the several ways indicated in that section.
There is no other possible course. The analogy of - Givil Iaw;.in
which_an appeal. may be disposed of ona prchmmnry point, is a
f:\lse one, and no short cuts to disposal are contcmpl:\tcd in the
_eqde. In this case nothing has so far been done, and the nppeals
e still before the sessions court. It is true that ina cognate cfise
this, coprt “has decided that the acensed did not have a fmr trml
nn(l has ordered a retrial on one charge, but it does not follow
,that a rrtrml is necessary on these two separate appeals. It m~1)
he that there is no evidence to warrant another trial, and that
thc accused is entitled to an acquittal on some, or per]mps all,
the charges ngainst him and until this has been decided it would
obviomsly be wrong for this eourt to order retrials and subject
- the appellant to the expense, trouble and ignominy of two more
< trinls. , .

6. It is also true that the Jearned sessions Judge has already
recorded an opinion on what he deemed.to be a preliminary point,
but ke had no.jur'mlictinn to do o0, and wus bound to decide the
_two appenls, for or against the appellant, as the casé may be. He
has therefore not recorded-a judgment, and until he does, there
enn be no po:uhle ground for' o reference 'to this Court; and rio
nrmmd will remnin when- he- has for:if still n""ﬂe\(‘l] the

nppellnut ean then file revision applications. . B
;7o 1 think the learned Additjonal Sessions; Judge's order o

. far recarded, does not amount to a judgment, . ll‘ afrer llc'\rm"

L the x\ppmh .o, the merite ' comes to tlm mnqluﬂon ng a
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retrial is necessary, the order already recorded will look foolish,
but that is the penalty of haste.

8. I refuse to pass any orders on the reference, return the
records and direct the Additional Sessions Judge to hear and
dispose of these appeals according to law.

9. Tn view of the fact that they have been pending for no
intelligible reason, since February of this year a speedy dlspOS’ll
is obviously desirable in the interests of justice.

EIPRN

CRIMINAL APPLICATION NO. 53 OF 1827.

-

BEFORE MR. 8. J. MURPHY, . c. 5.

Ramzan Alias Allah Bux son of Abdul Rahman Musalman of
Deogarh ... ... v Applicant.

Versus. N
Crown ... .. .. .. .. Opposite party.

(@) Corporenl contact is not the physical element which is involved
.in the legal conception of possession though it may be an efement.

() In order to corstituto possession in u legal sense, there muit
exist not only the physical power to deal with a thing as one likes and
to exclude others, but also the determination to exercl=e that power on
one's own behalf,

(¢) When an article like illicit opiom is secretly placed by ifs owmer
in o very unlikely place for it to be in, the object clearly is to retain the
possibility of dealing with it as the owner chooses and to exclude others—
secrocy taking the place of locks and bolts,

Ghisoo Tal ... ...
Paoblic Procecutor

Appellant.
Teespondent.
)
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evident from his order that what he found was that offences were,
committed in the course of an attack by the members of one_fap-
tign on some of the men of the other, and he might have, though
he did not, framed a charge under section 149 Indian Penal Gosle.
On his view of the evidence I think the commitment was legal, apd;
the fact that, the sessions court has held a separate trial of some of
the accused, who it considered had committed graver. offence,
does not invalidate it. I can only quash the commitmens on.n,
point of law and as nothing either illegal or irregular has taken,
place, there is no ground for my interference.

1 retyrn the papers to the Sessions Court and direct it to
proceed with the trial of the remaining accused, as goon as
possible.

CRIMINAL REFERENGE NO- 62 OF 1927.
BEFORE MR. S. J. MURPHY, 1.c.8.
Chitar Mal eon of Moti Lal Sarpogi,of Kekri.

Accused vo e we we we Appellant.
Versus.
The crown e e e .o Respondent.

(a) A review is not o procegding known fo the Criminal Lay.

(h) “The Criminal Proccednro Code,dacs npt, contemplate the disposal
of appenls oo proliminary points. If an appea] is not disposed of
summarily a notice must iseno to tho othet side,

ORDER.

1. T have heard the learned Public Prosecutor, and .the
accused on thie reference.  There were 3 Crimjnal appeals
pending before the learned ecssions Judge by;the same oppellant

i
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from convictions in connected matters under section 409 Indian
Penal Code. These nppeals eame on for hearing on the 28th
February 1927, They were not however disposed of —the hear
irig being confined to what was called a ‘preliminary point’—
re'llly one’of the grounds of appeal. The learned Additional
Sessions Judge then recorded an order finding against appenllant
and postponed the hearing to the 25th July 1927. Why it was
necessary to nllow 5 months to elapse before these ordinary
appeals could be disposed of is not stated.

2. The henring of one of the three appeals ivas takén up on
the #5th July & was finished on the 29th. Judgmerit was postponed
to the 15th Angust, when it was pronmmced confirming ‘thie
convu:tlon ond sentence. Thére swas then an app'llcahon for
revision to this ‘Court (No. 39 of 1927) which on the 20th.
Septembér 1987, det aside the conviction and senterice “on the
‘grourids that applicant had not had a fair trial, and no ptopér
judgment had been recorded, and ordéred him to be retried on
one of the charges against him.

3. Mehnwhile, the other 2'appeals by the accused had been
pending unheard, and oh the 5th September were fixed for the
14th September, but the hearing was postponed to the ‘22nd
‘September vhrious fresh ‘dates were fixed, and some arguments
‘were ‘heard on odd days, and finally the learned Additional
Sessions Judge made the reference to this court on the 20th
Octobér 1927, which I now have to deal with. The point of the
reference is that the learned sessions Judge is in doubt whether
he'ean review his order of the 28th February 1927, though he
inclines 'to the belief that hecan-since it was only -preliminary
and not final,

‘ .
4. But'a réviewof its own judgment by the Sessions Court
is‘not a proceedmrr known to the criminal Iaw ; and if his order

“of ‘the ¥8th ’Fébrdnr) 1927 is & judgment, he cnnnot Teview iit. .

3,
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My diffieulty is that no veference under seqtion 439 of the
i Criminal Procedure, Code was competent in the cjrenmstapees.

5. The Criminal Procedure Code does not contemplate the
disposal of appenls on preliminary points. Section 421 provides
for summary disposal but if an appeal is not disposed of
summarily, notice must issue to the persons and officers indicated
(Scc. 422) and, next, under section 423, the court must dis‘flosc
of thi¢'appeal in one of the several ways indicated in that section,
There is no other possible course. The analogy of Civil law, in
,which au appeal, may be disposed of onn prellmmnr) point, is &
fnlsc one, and no short euts to disposal are contempl'\ted in the
‘c,qdc.‘ln this case nothing has so far been done, and the appeals
,are still \)ciorc the sessions court. It is true that Ina cognate ciide
this court has decided that the acensed did not have a fair trial
rmd has ordered a retrial on one charge, but it does not follow
.that a rotrml is necessary on these two separate appeals. It may
;be that there is no evidlenee to warrant another trial, and that
thc necused is entitled to an acquittal on some, or perhnps all,
the charges against him and until this has been decided it’ would
obviously be wrong for this court to order retrials and subject
- the appellant to the expense, trouble and ignominy of two more
- trinls,

. 6. Ttisalso true that the learned sessions Judge has already
recorded an opinion on what he deemed.ta bo o preliminary point,
but he had no jurisdiction to do so, and wus bound to decide the
two appeals, for or against the appellant, s the caso may be.  He
has therefore not recorded:a judgment, and until he does, there
can be no pessible ground for' & reference to this Conrt; and no
ground will remain - when he-has for if still nggrieved, the
appellant can then file revision applications. v

7. 1 think tha learned Additional Sessions, Indge's order so

- Tne recorfled, idoes not amount to o judgment. If. n{xcr hearing
- the appeals on, the merite! he comes to llm mnt;hmnn tlmg a
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retrial is necessary, the order already recorded will look foolish,
but that is the penalty of haste.

8. I refuse to pass any orders on the reference, return the
records and direet the Additional Sessions Jud"e to heéar and
dispose of these appeals according to law.

9. In view of the fact that they have been pending for no
intelligible reason, since February of this year a speedy dlspos'\l
is obviowsly desirable in the interests of justice.

PR TP

CRIMIMAL APPLICATION NO. 53 OF 1927.

et

BEFORE MR. 8. J. MURPHY, 1. c. 5.

Ramzan Alias Allah Bux son of Abdul Rahman Musalman of
Deogarh v Applicant.

Versus. . o]
Crown .. w. s . .. Opposite party.

(a) Corporeal contact is not the physical element which is involved
in the legal conception of possession though it may be an element.

(%) In order to constitute possession in a legal sense, there must
exist not only the physical power to deal with a thing as one likes and
to exclude others, but also the determination to exercise that power oa
one's own behalf.

(¢) When an articlo like illicit opinm is secretly placed by its owner
inn very unlikely place for it to be in, the object clearly is to retain the
possibility of dealing with it as the owner chooses and to exclude others—
seerecy takicg the place of locks and bolts,

Ghisoo Lal e . Appellant,
Public Trocecutor . Respondent. .
<
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JUDGM E-C T

1. The only point in this application is whether there is
evidence which if believed is sufficient to support the conviction
of the applicant under the Opium Aet,

9, The facts are that so large a quantity of opium as 4

mds. and 5} seers was found by some P. W. D. road gangmen
necidently under & culvert on the 2nd May last.

3. The matter was reported to the Excise Authorities who
recovered the opium the snme night.  Two days later three men
one of whom was the applicant came and began to make inquiries
of :fhe gangmen né to what find become of the opium. They
were induced to accompany the mate of the gang. But two slipped
away. The applicant was led to the Kotwali and was there
nrrested.  He has been convicted of being in possession of the
opium under sectfon 9 C. of the Opium Act (1 of 1878),

4. The guestion is whether applicant can be said to have
been proved to have possessed opium,  Possession.may of comrse
be constructive but none of the eases quoted to me, which turn
_on possession of rml\\"\) receipts and snmllnr documents, is exactly
m point.

5. Now corporeal contact is not the physical clement which
is involved in the legnl conception of possession thongh it may be
an clement. Tt is rather the possibility of dealing with a thing
‘a3 one likes and of excluding others. This can very clearly be
recognized if we consider the various modes in w hich possession

is gained or lost.
6. Agnin, the physical element forms only one portion ef
“the conception of possession. In order to constitute possession
in o legal gence, there must exist not only the physieal power to
deal with o thing as vne likes and exclude others, but alo the
determination to exercie that power on onr own behalf.
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7. Now when an article like illicit opium is secrct'ly »placgd.
by its owner in a very nlikely place for it to be in, the object
clearly is to retain the possibility of dealing with it as the owner
chooses and to exclude others—secrecy taking the place of locks
and bolts. The persons who placed the opium in the-sand under
the culvert here clearly contmued to possess it.

8. If there is any evidence to show 'thnt. applicant was
determined to exercise the power of dealing.with it as.he liked
and of excluding others on his own_behalf, his legal possession of
the opium would be complete.

9. On going through the record I think there is such
cvidence. The 3 principal .witnesses Ramchandra Singh, Chaina
and Bhawana have been believed by both the courts below, There
is in fact no reason for disbelieving them. On the statement of
the last two it has been shown that the applicant went to them
and asked them what had happened to his bags which had been
dropped near the culvert, and offered them rewm-ds for a clue, =

10. On that tf Ramvchandra Singh it has been established
that "applicant and“his two friends opened negotintions'for the
bags which they admitted contained opium and enlisted his help
in an attempt to get them back.

11. It has been argued that applicant may’ have beén an
innocent agent of the other two, who slipped away in’time- and
escaped, but this was not his’defence and i what Ramchondra
Singh says is true, is not consistent with his part in ‘the affairs
HIS conduct as that of a person having suchi a possession-as 1
have found might still exist on the facts in this case—a power to
deal with the opium and to exclude others—and I think thereds
no doubt that when he and his associates found that their hoard
of opium had been discovered they set about devising means to
recover it as stated.

12, The sentence is severe but the quantity of illicit opium
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JUDGMENT.

1. The only point in this application is whether there is
evidence which if believed is sufficient to support the conviction
of the applicant under the Opium Act,

2, The facts are that so large a quantity of opium as 4
mds. and 5} seers was found by some P. W. D. road gangmen
accidently under a culvert on the 2nd May last. '

3. The matter was reported to the Excise Authorities who
recovered the opium the same night. Two days later three men
one of whom was the appheam came and began to make inquiries
of, “the. gangmien. a8 to. What had become of, the cpium. They
were induced to accompany the mate of the gang. But two slipped
away. The applicant was Iéd to the Kotwali and was there
arrested. He has been convicted of heing in possession of the
opinm under section 9 C. of the Opium Act (1 of '1878),

4. The question is whether applieant ean be said to have
been proved to haver possessed opium, P, ion.may of course
be constructive but none of the cages quoted to me, which turn
_on possession of m\l\va} recelpts and suml:u‘ doeuments, is exactly
m point.

5. Now corporeal contact is not the physiml element which
is mvolved in the legal conception of possession though it may Ve
,mL elemenh It is rather the pOSalblhty of dealing with a thing
s ong likes and of excluding others. This ean very clearly be
recovmzed it we consider the various modes in which possessxon
s g.\med or lost,

e Again, the physical element forms only one portmn of
“the conception of possession. In order to conmstitute possession
in a legal sense, there must exist not only the physical power to
deal with a thing as one likes and exclude others, but also the
determination to exercise that power on onr own behalf.-
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7. Now when an article like illicit opium is sceretly placed
by its owner in a very unlikely place for it to be in, the object
clearly is to retain the possibility of dealing with it as the owner
chooses and to exclude others-—secrecy taking the place of locks
and bolts. The persons who placed the opium in the sand ‘under
the culvert here clearly contmued to possess it

8. If there is sny evidence to show that applicant was
determined to excrcise~the power of deﬂmn' avith it -as.he liked
and of excluding others on hig own _behalf, hls legal possession of
the opium would be complete.

9. On going through the record I think there is such
evidence. The 3 principal.witnesses Ramchandra Singh, Chaina
and Bhawana have been believed by both the courts below. There
is in fact no reason for disbelieving them. On the statement of
the Jast two it has been shown that the ‘applicant went to them
and asked them what had happened to his bags which had been
dropped near the culvert, and offered them rewards for a clue. * »

10. On that 8t Ramchandra Singh it has been established
that "applicant and ‘his two friends opened negotiations'ifor the
bags which they admitted contained opium and enlisted his help
in an attempt to get them back.

11. Tt has been argued that applicant may’ have beén an
innocent agent of the other two, who slipped away in time-and
escaped, but this was not his defence and i what Ramchandra
Singh says is true, is not consistent with his part in the affairs
Hls conduct as that of a person having such.a possessmn a5 1
have found might still exist on the facts in this case—a power to
deal with the opium and to exclude others—and I think thereis’
no doubt that when he and his nssociates found that their honrd
of opium had been discovered they set about devising means to
recover it as stated.

12, The sentence is severe but the quantity of illicit opium
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belu" dealt Wlth was very large indeed and shows that the tr.xde
in it in which applicant was concerned was wholesale.
13. I think the conviction js valid and the sentence proper.
14, . 1 dismiss this application.

 CRIMINAL REFERENCE NO. 54 OF 1927. .

RFORE MR. S, J. MURPHY, r.c. &
- Sheoji Ram of Ajmer’ ... ..  Accused—dppellant,,

t Versus.
Crown L e T e Respondent.
) bubstltutmv a ﬁns for imprisonment does not amounnt to an
hancément of the sent
§43 "1, Shyam Swarup Mathur RN we  Appellant,
- Public Procecutor ... P e . Respondent.

o C ORDER.

» - 1. This is a referente under section 439 Criminal Procedure
Code by the” Sessions Judge Ajmer. The appellant hefore the
Sessions Judge was couvicted under section 279 Indian Penal Code
antd sentcr\ccd to suffer a months rigorous imprisonment and to
pay o fine of 100/—~or in it's default to suffer a week’s i impr’ son-
ment. The learned Sessions Judge considers the cénviction proper,
but thinks a fine only shonld have been inflicted and that a
scntcncc of imprisonment was not desirable in the circumstances.
S -1 havo heard counsel for the Crown and for appel]aut
Thcrc is a conflict of opinion among the High Courts on the
point w vhether s\\bmtutm" a fine fur imprisonment is or is not an

enhancement, but the more recent view i3 that ordinarily it is not;
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and T have so held in this Court. Appellant’s Counsel admits
his client would rather pay the extra Rs 50/—than go to prison
for a month.

3. 1 think the learned Sessions Judge could himself have
passed the order he desires: but since the reference has been
made I substitute a fine of Rs. 50/~ (fifty) for the sentence of one
month's imprisonment passed on appellant.

CIVIL REVISION APPLICATION NO- 1 OF 1927,

BEFORE MR. 8. 4. MURPHY, . c.s.

_ TheB.B. & C. 1 le“-\y company through its Agent at
Bombay - «oo. Defendant—Zpplicant.
Ver.sus.

Messrs Rati Ram Gheesa Ram Contractor P. W. D., Mount
Abu we  ee e w. Plaintifi— Opposite party.

The words ‘without prejudice’ have no meaning and an offer éhouglv
qualified by these words does amount to an acknowledgment of liability
within the meaning of the Limitation act and saves limitation,

R. S. Mathur e wor Appellant.
B. D. Khanna «s  Respondent.

ORDER.

The plaintiffs in this case booked a consignment of teak from
Bombay to Abu Road on the 13th May 1921. This ‘appears to
have been the last heard of the consignment, till 30-6-1922, when
the Railway Company informed the plaintiffs that the wood was
lying at Abu Road, and nsked them to take delivery. The
Railway administration then served plaintiffs with a notice ™~
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Seclion 35 and 56 of the Railways Act but as plaintiffs refused
to take delivery and demanded Rs, 466/-4/~as compensation, the
wood was sold by the Company for Rs. 269/12/4 about January
1923. DPlaintiffs were offered this amount but-declined to accept
it, apparently demanding more. According to the plaint plaintift
ultimately despaired of recovering-more, and then brought this
suit.  The Company did not appear and the claim: was decreed
exparte against them. The company now apply for revision on
the ground that the claim was -barred-by limitation,

Though the suit was brought more than three years from
January 1923, when the amount- was realised by the. le\\n)u
Company, ;the small Cause Court has held that the defendant’s
letter of the Gth June 1923 reminding plaintiffs of an offer of
24-1-23 of Rs. 2697/12/+.in full and final satisEaction of the claim,
and asking for acceptance of the offer, operates as an acknowledg-
ment m\d saves limitation. The argument novw is that the words

. #withont prejudice™ in that letter inake it inadmiissible against
the defendants. It has also been argued that section 10 of the
Limitation Act applies, but I do not think the railway company
was in the position ofia trustee.and 1 believe it docs not.  As to
the words, “ without prejudice” there is no clear ruling in India,
but as used'in the-letter in question, they have no veal meaning
for it did not contain an offer to compromise but only asked the
plaintiffs to come and take away their money. If the defendant
company rclied on their meaning anything else, it should have
contested the suit and'led evidence ‘on the point.

I dismiss this application with costs,
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CIVIL REVISION APPLICATION NQ- 18- .
OF 1927

BEFORE MR. S. J, MURPHY, 1. ¢. 5.

Mir Sved Ali, Tslam Al sons of Mir Gulam Ali, (8) Syed
Hamid Huseain <on of Syed Mohammed Hussain, (4) Syed Zulfigar
son of ¥, Nurul Hussain, (3) Syed Saddiq Ali son of S. Jafar Ali
and (6) 3. Nafasat Hussain son of Karamat Ali Pirzadas of Ajmer.

Original Plaintiffs,— Applicants.

T ersus.

The Duargah Khawajn Sahib Ajmer through K, 8. Abdul
Wahid Khan, President and Mohammed Hussain son of Hafiz
Mardan Ali (deceased), Abdul Latif, Sheikh Tassadduk Hussain
members of Durgah Committee Ajmer.

Defendants—Opposite Party.

(1) The Pirzadas do not perform any duties and sre not recogniced
by Mohamadan law as n class,

(2) Questions of law or mixed fact and lnw .whother rightly or
wrongly decided are not questiuns involving the jurisdiction of the Court,
its oxercise or a refusal to evereise it, orau irregular o1 illegal exereise
of it and ave hence not revisable, B

-
“e wr Appellant,
s Respondent.

Parmatma Swarup .., “
Ghisco Tal o v

JUDGMEXNT.

There is a social custom in Rajputana which requires that on
n death occuring in a family its relatives or friends should send a
present of cooked food, the reason being that no cooking may be
done on that day in deccased’s house.
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Plaintiffs are some of the Pirzadag, that is the descondants
of the family of the founder of the Dargah Khawaja Sahib and
their case is that on the death occuring in their family the
Managing Committee of that institution is bound to send them
¢ Khichri’ which it is said has since been commuted to a cash pay-
ment of Rs..8 per death: the idea being that by analogy the custom
holds as between the Dargah Khawaja Sahib and its founder’s
descendants. The managing Committee of the Dargah admitted
that such payments had been made in the past: but pleaded that
they had been gratuitous and in the nature of alms and that
payment could not be enforced by suit. ) ’ )

The Courts have held that the claim is not maintainable
under section 9 of the Civil Procedure Code ss it is not one of a
_Civil nature. By the explanation to Section 9 to succeed the
plmntrifs must show that their claim is one to property, or to aun
office. .

"1 think it has rightly been held that the claim is not one to
an office. If it were the office would be that of birth into the
* Pirzida family and loss of a relative: and this is hardly an office
in_the ordinary meaning of the term.
What applicants really claim is a rxvht to property, and
payment of Rs. 3 on the oceuring of a certain event; and whether
. they ¢an sue or not, depends on whether they have been paid as
of right, or only by way of gift. The payment cannot be traced
to any bequest of the founders of the Shrine, or to any condition
s0 laid on the management, & if they rest on anything substantial,
it can only be custom,.for admittedly Pirzadas, as such, perform
no duties and are not recognized by Mohammadan law ns a class.

The defendants respondents have admitted that in the past

- they and their predecessors had made such payments: but have

pleaded that the payments were only by way of assistance, and as

the analogy of the social custom, and not of sums legally due to
the Pirzadas. B
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The finding .challenged therefore is in snbstance thnt the
courts below have decided the question whether "the nrrht has
been made out or not: and whether the p'\yments are eﬂforceable
at law or pot, n quicstion at best of mixed fact and Liw wrongly,

But this a revision npphcatmn and it has been repeatedly
held by this court that questions of law or mixed fact and law,
whether rightly or wrongly decided are not questlons involving
the jurisdiction of the Court, its' exeréise or' a'efilial-té exer.
cise or an irregular or jllegal exercise of it.

The Courts beloy have exercised jurisdiction and have not
acted.in an irregular or illegal manner. That their décxsion sy
‘be wrong in law or fact, is not a point of ]unsdlcnon -giving
‘this Court Power to interfere with their ﬁndm"s, andl &ificeno
‘second nppeql lies, this Court ‘cannot mterfere T think'he
appllmtlon 1s not competent ‘and T dismiss ‘it with costs,

CIVIL REVISION APPLICATION IN®G, 82.A
OF1927.

BEFORE'MR. 8. J. MURPHY, r.c.5.

Batu Ram son of Ram Narain Mahajan, Maheswari of
Pushkar ... es <o Appellant—Applicant,

Versus

Firm Paras Ram Gulab Chand through Musammat Badam
Kanwar widow of Gulab Chand as owner of the firm and guardian
of her minar son Ratanlal throngh Mool Chand, Mukhtar.

Opposite Party,
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Plaintiffs are some of the Pirzadas, that is the descendants
of the family of the founder of the Dargah Khawaja Sahib and
their case is that on the death occuring in their family the
Managing Committee of that institution is bound to send them
¢ Khichri’ which it is said has since been commuted to a cash pay-
ment of Rs.-8 per death: the idea being that by analogy the custom
holds as between the Dargah Khawaja Sahib and its founder’s
descendants. The managing Committee of the Dargah admitted
that such payments had been made in the past: but pleaded that
they had been gratuitous snd in the nature of alms and that

. payment could not be enforced by suit.

The Courts have held that the claim is not maintainable
under section 9 of the Civil Procedure Code as it is not one of a
, Civil nature. By the explanation to Section 9 to succeed the
plamtrffs must show that their claim is one to property, or to an
office.

I think it has rightly been held that the claim is not one to
an office. If it were the office would be that of birth into the

* Pirzada family and loss of a relative: and this is hardly an office
in the ordinary menning of the term.

What appliennts really claim is a nvht to property, and
payment of Rs. 3 on the occuring of a certain event; and whether
. they can sue or not, depends on whether they have been paid as
of right, or only by way of gift. The payment cannot be traced
to any bequest of the fonnders of the Shrine, or to any condition
50 laid on the management, & if they rest on anything substantial,
it can only be custom, for ndmittedly Pirzadas, as such, perform
no duties and are not recognized by Mohammadan Iaw ns n class.

The defendants respondents have admitted that in the past
they and their predecessors had made such payments: but have
pleaded that the payments were only by way of assistance, and as
the asnalogy of the socinl custom, and not of sums lomll) due to
the Pirzadas, ¢
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The finding challenged therefore is in snh%tfmce thnt the
courts below have decided the question \vhether ‘the’ rlﬂht 'hﬂ;
been made out or not: and whether the p'\yments are en'forcenblc
at Iaw or not, a question at best ‘of mixed fact and Taw Wronﬂy,

But this a revision application and it has ‘been répentedly
held by this court that questions of law or mixed fact and law,
whether rightly or wrongly decided are not questlons involving
the jurisdiction of the Court, its' excréisé or a* ‘refiisals to exers
cise or an irregular or illegal exercise of it.

The Courts below have exercised ]urnsdxctmn and have not
acted,in an irregolar or illegal manner. That their’ decmon may
‘be.wrong in law ‘or fact, is not a point 'of ]unsdxcnon -giving
.this Court’ Jower to interfere with their'findings, smd's ice fio
‘second appeal lies, this Court ‘eannot mtcrfere ’I -think'tthe
application™is not competent 'and T dismiss it with’ costs.

CIVIL'REVISION APPLIOAT!ON IND. 824
OF'1927.

BEFORE'MR, 8. J. MURPHY, .6.s.

Bale Ram son of Ram Narain Mahajan, Maheswari of
Pushkar ... voe veo Appellant—dpplicant,

Versus

Firm Paras Ram Gulab Chand through Musammat Badam
Kanwar widow of Gulab Chand as owner of the firm and guardian
of her minor son Ratanlal through Mool Chand, Mukhtar.

Opposite Party,
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Plaintiffs are soma of the Pirzadas, that is the descendants
of the family of the founder of the Dargah Khawaja Sahib and
their case is that on the death occuring in their family the
Managing Committee of that institution is bound to send them
¢ Khichri® which it is said has since been commuted to a cash pay-
ment of Rs.-3 per death: the idea being that by analogy the custom
holds as between the Dargah Khawaja Sahib and its founder’s
descendants. The managing Committee of the Dargah admitted
that such payments had been made in the past: but pleaded that
thoy had been gratuitous and in the nature of alms and that

. payment could not be enforced by suit. ) ’

The Courts have held that the claim is not maintainable
under section 9 of the Civil Procedure Code as it is not one of a

_Civil nature. By the explanation to Section 9 to succeed the
- plni‘htiﬁs must show that their claim is one to property, or to an
office.

I think it has rightly been held that the claim is not one to
an office. If it were the office would be that of birth into the

" Pirzada family and loss of a relative: and this is hardly an office
in the ordinary meaning of the term.

What applicants really claim is a right to property, and
payment of Rs. 3 on the occuring of a certain event; and whether
they can sue or not, depends on whether they have been paid as
of right, or only by way of gift. The payment cannot be traced
to any bequest of the founders of the Shrine, or to any condition
50 laid on the management, & if they rest on anything substantial,

it can only be custom,.for admittedly Pirzadas, ns such, perform
no duties and are not recognized by Mohammadan law as a class.

The defendants respondents have admitted that in the past
they and their predecessors had made such payments: but have
pleaded that the payments were only by way of assistance, and as
the analogy of the social custom, and not of sums legally due to
the Pirzadas. ¢
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The finding .challenged therefore is in suhstancc thnt the
courts below have decided the question whether ‘the nght'haﬁ
been made out or not: and whether the p‘\yments ‘are extforéeable
at law or pot, n question at best ‘of mixed fact and Iiw wrongly,

But this a revision application and it has "been Tépeatedly
held by this court that questions of law or mixed fact and law,
whether rightly or wrongly decided are not questlons involving
the jurisdiction of the Court, its’ exercisé or'a! Stefrisal-td exer.
cise or an irregular or illegal exercise of 'it.

The Courts below have exercised jurisdiction and have ot
acted,in an irregular or illegal manner. That their ‘décision may
Be wrong in law or fact, is not a point of jl\iis(liciion'gf\'iﬁg
Jthis Court power to interfere with their findings, and Sirce’no
second appeal lies, this Court ‘cannot interfere. ‘I -think':the

applicationis not competent and I dismiss ‘it ‘ith costs,

CIVIL REVISION APPLICATION IN®. 32.A
OF 1927.

BEFORE MR. 8. J. MURPHY, r.c.s.

Balu Ram son of Ram Narain Mahajan, Maheswari of
Pushkar ... «es Appellant—Applicant,

Versus

Firm Paras Ram Gulab Chand through Musammat Badam
Kanwar widow of Gulab Chand as owner of the firm and guardian
of her minor son Ratanlal through Mool Chand, Mukhtar.

Opposite

-
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(2) When security is furnished by the defendant belore an attachment
is actually effected no application undar 8. 93 C.P.C. Hes.

Mithan Lal . «oo Appellant.
Prabhu Dayal “ oo Respondent,
ORDER.

The grievance alleged in this matter is that both the courts
below have “failed to cxercise n jurisdiction vested in them
by law™®

The facts are that the plaintiff in the matter had obtained
an order for attachment before judgment: but the attachment
was never effected as security was furnished by defendant. Defen-
dant afterwards made an application under section 95 Civil
Procedare Code. His application was dismissed because it was
held that no attachment had in fact been effected, and that the
case did not therefore fall within the secdon.  On appeal the
learned District Judge dismissed the appeal on the same ground.

It seems to me quite clear that both the Courts below duly
exércizged the jurisdiction. Applicant failed not because they
refused to do so but for lack of a case under the section. The
point involved is one of the interpretation of section 93, and not
of jurisdiction and docs not arise in revision.

T dismiss this application with costs.
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CIVIL REVISION APPLICATION NO 40°
OF 1027 ! ‘

BEFORE MR. 8. J. MURPHY, n c. s.

Behari Lal and Gheesa Lal son of Schan Lal Agarwal of
Nasirabad e ...  Phintiff,—dpplicants.

Versus.

Ahmed son of Babar Musalman of Nasirabad.
Detendant,—Opposite party.

(@) When there is a stipulated rate of interest the Court must allow
it however high it may be. B

(b) If it is penal the Court may award it at such rate asis reasonable
and when it is not penal the Court may reduce 1t if 1t is excessive and
the transaction was substantially unfair under 8. 74 of tho Contract Act
and 8. 3 of the Usurious Loans Act 10 of 1918.

Defendant admitted plamtift’s elaim for Rs, 82/- but protested
against the rate of interest and prayed for instalments. Plaintiff
agreed to instalments. The rate of interest was Rs. 2/- per
month, The learned sub Judge said he thought this excessive
and reduced it to 6°f, per annum. He ordered instalments of Rs.5/-
The application is ngainst the reduction in the rate of interest,
The suit was on a hypothecation bond of an ckka and pony and
interest equal to the amount or principal was claimed.

The learned Small Cause Court Judge has not stated the law
under which he has reduced the stipulated rate of interest.

Where there is such a rate the Court must allow it however
high it may be (Usury Law Repeal Act 28 of 1855 Section 2) but
if it is penal the Court may award nterest at such rate as is
reasonable and where it is not penal the Conrt may reduce it if it is
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excepyive and- the transaction was substantially unfair (Contract
Act Section 74 and Usuriovs Loans Act 10 of 1918 Section 3).

Since there was a rate here stlpul'\ted and it was not penal or
particularly excessive and it has not been found that the transac-
tion was substantially unfair the learned sub Judge's arbitrary
reduction is 1ﬂe“gnl. v his dberec-and allbi pl!xmtlﬁ interest
at Rs, 2 per month, from date it became payable to date of suit:
and at, 6 percent, £rom date of suit to realization, otherwxse the
decree i confirmed,

Applicant to have his costs of this appeal.

e

GIVIL REVISION PETITION NO: 48 OF 1927

BEFORE MR:8:J. MURPHY, n-c: 8¢
Lachmi Narayan son of Kani Ram Mahajin Agar“al of
th-é\i‘i\Y.- i owir e e Defentlnt—dppiicant.
) Versus.
RadhatRaman sot of Rum-Jisvaniof Ajmer.
Plaintiff, . Opposite party.

@@y E\}’ﬂ if tiere is no ‘sufficient calses” for de['uult' tHe” Cotirls
“Hitvo* HErelY pawers dider S) 1517 C. 1 €, 10 restbre o sbit” dlmitved
for default i Profier circutitaniobeis

’ St RS . e e SO0 Alpplicant,
purliney l'.:':l s ene e for Oppoiite: Patty,

A OR-D ER..

'ﬂns w?npphmhon -ogaipgt an order, made ‘by thc Sub. ]ndgcv
“First Cu-st Class and’ Tremur) Officer AJmer dxrecung the restorae
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tion of o suit dismissed for default on tle .plaintiff \paying
Rs. 50/ costs to the other-side .

The facts were that on the day the case fixed for hearing R,
8. Mithan Lal the principal Advocate engaged for plaintiff was
unable to attend owing to domestic afflictions ir the shape of
illness in his family. He however sent his clerk to make inquiries
whethier the case would be taken or not and came later when the
cuse had alrendy been dismissed ond tHe Conrt had risen:

The plaintif is o Sub-Tnspector of Police then stationed at
Abu and Mr. MithanLal enys he conld not come. There were
however two more pleaders who had filed' their powdrs: in the
case Messrs Jasodba Nandan and Daya Shanker and no explana-
tion) of theit absence, except that the armngement was that Mr.
Mithan-Lal should conduct the case that day. has been offerad;
The- learned Sub-Judge has found.that * sufficient cause’ has-not
Been' hade out, but he has as a matter of grave restored the suit
and this is the ground on which his order is attacked. I am not
sure that the circutnstanves and misunderstandings detailkd ubove
do not amount to ‘sufficient cause’:. but assuming that the learned
Sub Judge is right in thinking that they do not, it has been ruled
by the Allakabad and Bombay High Courts that there: ik atvinhe-
rent’ power to restore a suit' dismissed for default it proper
“iretimstadces.  In fhis case there was some reasou for thefatlure
te attend ih time and I am not prepared’ to say that a wiong
discretion to restore’lias been exercised.

T dismiss the application but since Plaintiff"s sidé is responsible
for it ultimately I make no order as to costs,
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CIViL REVISION APPLICATION NO- 59 .
OF 1927.

BEFORE MR. 8. J. MURPHY, 1. c. s.

Musammat Nathi widow of Mohan Lal, guardian of her
minor son Amar Chand son of Mohan Lal Maheshri of Pisangan,
. Pluintift,~Appelinnt. -

Lo Versus.
. Jagrup son of Bhian caste Jut of Hanwant Pura.

Defendant,—Opposite Party,

"When a donditional decree betomes final on the failure of the
judgemont—debtor to comply with its terms, it is incapable of being
taried by the original Court except by means of a reviow 35 All, 582
rolied upon. . 148 of the C. P, . has no application after a decree has
beon passed.

w o HBiC. Sogani ... o Appellunt.
' ORDER,

. . In-this matter the claiim was admitted and the learned Sub
Judge made an order for an instalment decree conditional on the
defendant furnishing security not to remove his eattle into Mar-
avar. The security was to be furnished by the 12th January 1927,
and failing its being furnished the nmount was to be recoverable
in aJump sum at once. For various reasons the security was not
furnished by the ]2‘th Janusry 1927, but it was finally accepted
on the Ist March 1927 and I am told two instalments have since
been paid. The argument before me is that though the original
Court could make o conditional instalment decree as it did under
order 20 Rule 11 it could not under Section 148 vary the terms
of its own decree, though had there not been a decree it could
under that section certainly extend any time granted, There has
been some conflict of decision on the point but the leading case
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is that veported at 35 Allahabad page 582 Suranjan Singh Versus
Rambahal Lal. This was a pre-empticn suit, but there is no essential
difference between anch n suit and others and the ease of redemp-
tion suits is special and provided for by order 34 Rule 8. [ think
that once having made the decrce, and the Judgment debtor
having failed to comply with it: the decree became, for the
original Court, final and incapable of being varied by it except by
means of a review. :

T accept the application and set aside the Courts order for
instalments of the 1+t March 1927,  Applicant to have the cost$
of this application from opponent who will pay his own. '

CIVIL REVISION PETITION NO 114 OF 1827

BUFORE MR, &.J MURPHY,1 c s

Geela son of Chotu Carpenter of Kekri.
Plaintift,— Applicant.
Versus.
Sukhdeo son of Chaganlal Mahnjan Manager, Factory at
Baghera (Kekri Circle). Defendant,—Opposite party:

S. 5 of the Limitation Act does not apply in & jmer-Merwara to an
application made tor setting aside exparte decree and the Courts have no
power to enlarge the time of 30 dave fixed by Act 162 ot that Act,

Jhawant Tal . for Appeliant.
Radles il Jor Opposits Party.

ORDER.

The po'nt is whether the learned Small Canse Court Judge
Kekri has properly set nside an dxparte decree, in view of the law
of Limitation :\pplionblu to it V2
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-2, “The decree :was -made on the :2nd May 1927 .and .an
application to have it set aside was made on the 9th 1.2y 1927,
but 1o sum swas deposited, nor was security, furnished. Security
was furnished :on the 23rd Angust 1927,

8. *(I shave theld in the ease reportetl at -1 Ajmer:Merwara
Law- Journal page 15 that so long, as.the.deposit or, security
required undler:section 17 ofcthe Small.Canse Court:Act is-furnished
within time the application is in accordance with law. The time
heve was 30,days and though the month of June was the Annual
vacation, .in no view of the facts can .the .application be;re) be
considered as .coming within time, under Article 164 of .the
Limitation Act.

4. The next point is as to the application of section 5 of
the Limitation Act. I have been referred to-several cases reported
from Madras and to some from the Juditial Commissioner’s Court,
Nagpur in which the Madras-cases have been followed : but in
Madras, and presumably in the Central Provinces, section 5 has
been made dpplicable by rules framed by the High Court. This
is not the case in Ajmer-Merwara where there is no enactment
here making them applicable.

3. Tt follows that the Small Cause Courts have no discre-
tion.to.enlarge the time of 30 days allowable for such.npplica-
tions, Jor
6. The Kekri Smnll Cause Cofirt’s order must thcre/be set
néile—I reverse ‘it 'and dismiss the application rc:torum the
exparte decree.



CIVIL REVISION APPLICATION NO- 114 A --
OF 1927

BEFORE MR. 8. J. MURPHY, 1. c. s.

Sheonath Mohau Lal of Caleutta. ... Defendant, Applicant.
Versus.

Manna Lal Likhmi Chand through Panchu Lal son of
Likhmichand Mahajan of Ajmer ... Plaintiff—0Opposite Party.

(a) When a payment is made by money ordoer the date of receipt
and not the date of despatch is the date of payment.

() Payment by money order saves limitation under 8. 20 of the
Limitation Act because the presumption is that the M, O. form bears the
remitter’s signature as 1equired by the Post Office.

Daya Shanker Sor Applicant.
Ragu Nath . . Jor Upposite Party.
L

ORDER.

This was a Small Canse Court suit for the price of goods
supplied to defendant. The goods were supplied between the 1st
May and the 4th August 1923 and the last payment was made on
the 28th November and 4th December 1923. The swmit was filed
on the 2nd December 1926.

The small Cause Court has found that the amount sued for
was due and that the claim was wathin time.

The question really turns on the character and date of the
last payment made. This was effected by money order which
was received on the {th December 1923,

I think the date of receipt is the date of payment and not
the date of dispatch of the money order.
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Under section 20 of the Limitation Act a part payment of
I)l‘lIlClI)nl cvxdenced in the hand of the debtor, or a payment
towards interest as such, are sufficient to save limitation.  As .
remarked by the trying Judﬂe the presumption is that the money
order form bore the remitter’s signature for this is required by the
post office. The original has not heen produced bus I think that
the presumptlon can properly be made. ~ Again the payment was
partly for principal and partly for interest: 1t being accompanied
by a letter stating that defendant was W illing to pay so much, in
full satistaction of the claim part of which he disputed.

1 think that section 20 of the Limitation Act covered the
facts arid extended limitation and that the ¢laim was in time and
ﬂlle Spall Cause Court’s decree is correct.

I confirm it and dismiss this application with costs.

CIVIL REVISION PETITION NO- 115 OF 1927

BEFORE MR. S. J. MURPHY, 1. c. 5.

Bhanwari Lal alias Govind singh son of Kesri Mal Minor,
through his next friend Madan Lal son of Lal Chand Khatri of
Ajmer «.  Delendaut—Applicant.

Persus.

Firm Ghisa Lal Pokhar Mal through Ghisa Lal son of Gulzari

Mal and Pokhar Mal son of Kanhiya Ll of Nusirabad—Plaintif,

(2) Chand Mal son of Sua Lal Khatri, Diggi Bazar of
Ajmer e oo Defendant —Oppasite Party.



12

21

(@) An swaid is intended to have finality but the better opmmn
teems to he that revision i~ admiible for the purpose of setting rxgixt tfne
procedure and order of the Judge dealing with the objoctions. 36 Born.
105 relied en.

Query—Doe~ an agreement to refer to arbitiation como within O. 87

R. 7. Madras, Bombay and Lahore High Courts say yes
tut tho Allahabad H. C. says no.

H. G Sogani . for A]zplmmt

Daya Shanker NN - for Oppotuc Pztrty.

ORDER.

A firm called Ghisa Lal Pokhar Mal by its two members
sued a firm ealled Chand Mal Bhanwari Lal represented by Chand
Mal and Bhanwari Lal minor by his guardian to recover
Rs. 1,590/7/- alleged to be due on eertain transactions bet\vecu
the two firms which took place between the 27th October 1992
and 5th March 1924,

A reference to arbitration was agreed to and seth Tara' Chand
of Nasirahad was appointed arbitrator. He awarded the p]qmtxﬂ?
firm the sum claimed and a decree in the terms of award was
made by the subordinate Court.

Bhanwari Lal by his next friend Govmd Sm"h now clnllenrrcs
the legality of this award and in a compqmon apphcatlon Chand
Mal also does so.

I think Chand Mal's application must be dismissed. He hqs
only raised two objections. One of these was not raised befprc
the award was filed, and the other was disallowed. Aé far ap
Chand Mal was concerned there was perfectly valid refcrence to
arbitration and therc has been no irregularity. I dismiss bis
application No. 122 of 1927, with costs.

The point in the companion application is that Bhnuwan Lal
was & minor. An applieation under order 32 rule 3 was dul§
made for the appointment of his mother as guardian, but no
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order was passed on it, nor were notices issted, neither when the
application to refer was allowed, did the Court grant its leave to
the agreement to refer in his case.

It is the duty of the Court to see that a minor defendant is
properly represented, and that his interest are duly safe guarded
and in this case this duty has not been carefully carried out by
the learned Sub Judge.

There is a conflict of decision on the point whether an
agrecment to refer to arbitration comes within Order 32 Rule 7.
In Madras, Bombay and the Punjab it has been held that it does.
The Allahabad High Court has held that it does not.

As to the defect of representation whether it is fatal to the
agreement to refer or not, would depend on whether the minor
was ¢ stbstantially’ wprcsntcd in the suit and the le'ndm" case is
that of Walian Versus Banke Behar: reported in I. L. R. 30
Calentta 1021.

In this case the mother of the minor was described as in this
as his guardian sud it was held that he had been sufliciently
represented. The answer to the question really depends on
whether the defect in procedure has prejudiced the minor or not.
The minor’s mother was represented by a ¢ Mukhtyar’ and both
the award and the learned Sub Judge’s order comment on the fact
that the defence case was never properly put forwnard though
they ascribe this to a deliberate evasion by defendants, Thc
case of Chand Mal defendant was opposed to that of the minor
since he pleaded that he was not a partner in the firm which had
been sued.

On the whole I am not ratisfied that the minor has been
properly represented and has not been prejudiced.

There remains the question whether the Court can interfere
in revision or not. An award is inteuded to have fi inality but
lhe better opinion secms to be that revision is admissible for the
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purpose of setting right tho procedure and order of the Judge
dealing with the objections 1. L. R. 36 Bombay page 105.

In this case the learned sub Judge’s procedure was wrong on
two points before the award was made and I thercfore think
the reference was bad. I ean not separate the award as against
Chand Mal from that against the minor.

I thercfore set aside all the proceedings of the original
Court to the point where an application to refer was made to
him and he should thercfore appoint a proper guardian ad-litem
for the minor and if a fresh application to refer is made give his
leave or not on behalk of the minor and if not, himself dispose ofs
the suit according to law. Applicant to have his costs of thi
application from respondent firm which will pay its own.

CIVIL SECOND APPEAL NO- 41 OF 1927

BEFORE MR, S. J. MURPHY, r. c. s.
Bhawani Ram and Ghewar Chand sons of Birdhi Chand

Tailors of Beawar ... Plaintiffs—Respondents— Appellants.
Versus.

Devi Chand son of Ganga Ram, Santokchand son of Gad Mal

Oswals of Beawar ... Defendants, Appellants—Respondents.

(@) In cases of private nuisance the test alwnys is, ought this

ienco to be idered in fact as more than fanciful, more than

one of mere delicacy or fastidi as an inconv materially
interfering with the ordinary comfort physically of buman existence, not
marely according to the elegant or dainty modes of living, but according

, toplain and sober and simple notions.

(1) In caso of a privy the real question always is whether the
defendant has a right for his own purposes to put up such a convenience
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in that place despite any discomfort it may cause to the plaintiff's
occupation of his own premises, It is no defence to such an action that
the place whore tho nuisance is created is the only place suitabls for the
purposo; or that all reasonable care and skill has been taken to prevent it
by obtaining Municipal Comuittes’s permission and fulfilling all its
oginoering and health requirements, or that the dofendant is really making
a reasonable nso of his own property or that there are pumerons other and
similar arrangements in the samo street,

Suraj Karan .. e e s «o. Appellants.

Ghisoo Lal ... . ... Hespondents,

JUDGMENT.

This dispute relates to a latrine. The parties own adjacent
Louses and the defendant has built a latrine in his, against the
wall of the plaintiffs sitting or work room. The building was
erected with the permission of the Beawar Municipality and is in
couformity with that body’s engineering and health requirements
bug the plaintiff complained that in spite of these precautions the
use of the latrine in such close proximity to his sitting room
amounts to a private and actionable nuisance which the Court
should relieve against.  The original Court found on the evidence
that the plaintiffs case was made out and gave the injunction
prayed for. In first appeal the Additional District Judge roversed
this déeree and dismissed plaintif’s suit on the ground that he
lncked the necessary spirit of give and take, that privies were a
necessity, that this one was ns suitably situated as any other, and
that people who elect to live in towns like Beawar, must put up
with the consequent inconveniences of life in them.

This may nmount to concolation for the plaintiff but I do
not think it is a corrcet view'of the law as to private nuisances.
1t is clear that the plaintiffl has so far enjoyed the amenities of
his dwelling frec from the drawback of a privy situated adjncent
to his shop and sitting room and the rc:\l question is whether the
defendant lias a rx-vht for his own purpose to put up such a
convenience in that place despito any discomfort it may cause to
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the plaintiff's occupation of his own premises. It is no defence
to such au nction that the place where the nuisance is created, is
the only place suitable for the purpose: or that all reasonable
care and skill are taken to prevent it, or that the defendant is
merely making a renconable use of his property. This is an
action for personal discomfort cansed to the plaintiff and in such
cases the decree of discomfort which constitutes a nuisance has
been defined by Vice Chancellor Knight Bruce in Walter Versus
Selfe and is quoted in Ratan Lal and Dhlra] Lal’s law of Torts.

‘ Both on prineiple and authority the important point for
decision may be thus put-ought this inconvenience to
be considered in fact as more than fanciful, more than
one of mere delicacy or fastidiousness, as an inconveni-
ence materially interfering with the ordinary comfort
physically of human existence, not merely according
to the elegant or dainty modes of living, but according
to plain and sober and simple notions.”

The facts really are that the house adjoining plaintiffs on
that side had a privy some distances away. Half of this house was
sold to defendant and he then proceeded to build a new conveni-
ence adjacent to plaintiff's house. There may be numerous other
and similar arrangements in the same street but there is no doubt
on the evidence that this one constitutes a new and additional
nuisance to the plaintiff which defendant has no right to subject
him to on generpl principles. The medical and other evidence
shows that it is not a mere question of a faneiful and fastidious
grievance but a real one such as almost any inhabitant of a town
can reasonably object to. There may ke numerous other similar
arrangements but I think defendant has no right to put up a new
one to plantiffs discomfort.

I reverse the first appellate Court’s decrec and restore that
of the orignal Court. Appellant to have his costs of this and
the first appeal from respondent who wnll pay his own,

Ve
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CIVIL. APPEAL NO. 46 OF 1927.

BEFORE MR. 8. J. MORPHY, 1. c. 5.

Musammat Amna Bibi widow of the deceased on her own
account and on acconnt of her minor sons.
Applicant—Appellant.

Fersus.

Hafiz Mohammed Bux s Objector, Respondent.

(@) Even whore no Letters of Administration have been actually
issned 8 Court has power under 8. 302 of the Indian Succession Act to
pass eny order it thinks necessary for providing for the immodinte

; neceusities of the decensed’s family, so that they may not be compelled
to borrow for their maintenance at exorbitant rates.

() When an application for Lelters of Administration discloses
sufficient right to administer, though if another question were decided
adversely to applicant there might technically ba no assets of the
deceased to be ndministered, yot it is not for the Court to decidoe these
questions and administration shoald be granted on pleadings,

(¢) A sole administrator is preforable to joint administrators, a
malo to o fomale and one wlho is accustomod to business to one wlo is
not,

Ghisoo Lal - v dAppellant,
Mithan Lal .. s e «os Respondent.

ORDER.

The facts admitted are that the cstate left by the applicant’s
late hushand is worth about 1 lacks of rupees in British India
and unstated amount in Alwar state, where deceased wns a
contractor.  An order has been made by the Distirct Court
directing letters of administration to issue to opponent, though
these havenot as yet issued, owing to certain preliminary formali-
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fies. Meanwhile nn appeal against that order has been lodrfed in
this court.

Opponent is in possession of a certain portion of the estaté,
and applicant in occupation of a house belonging to it in Ajmer.
Applicant secks an order granting her Rs. 200/- P. M. for her
maintenance pending the end of the litigation which is going on.
Opponents’ pleader urges that his client has sent various money
orders for varying amounts up to Rs. 100/- and that these have
been refused and the atherside explains that they were refused as
the dribbling out of small sums was intended as an insult. Tt is
evident that there is ill fecling between the parties.

The application purports to have been made under section
302 of the Indian Succession Act. It is argued that under that
section especially in view ol the fact that no letters of adminis-
tration have so far actually been issued, I have no power to make
an order.

T do not think the fact that letters have not so far been
actually issued affects the jurisdiction of the Court: and it is
obviously to the interest of the estate that the immediate necessities
of deceased’s family should be provided for and that they should
not he compelled to borrow for their maintenance at exorbitant
rates. I helieve scetion 302 covers a case of this kind, and direct
the administrator opponent to pay Rs. 200/- P. M. which
I consider & reasonable sum, looking to the size of the estate, for
the maintenance of deceased’s wife and four younger children.
The payments should be made from the 1st of this month: and
regularly on the 1st of the month n future.

I will hear the appeal against the District Court’s order at
the next Session of this Court in November or December.

FINAL ORDER.
The late Khan Sahib Allah Bux died at Ajmer on the 25th
April 1926 leaving him surviving <o far as this applieation *
e
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involved, a widow, the appellant, three sons and two daughters.
He left a large cstate partly in British India and partly in the
Alwar State where he has been a contractor.

One of the sons, the opponent, is of full age. He applied
for letters of Administration to the estate on the grounds that:—
«3, That the petitioner is eldest son of the deceased and
has been appointed Mutwali by the Wakaf-nama dated
thie 25th April 1926 and assuch is entitled to administer
the property left by the deceased.”

The *Wakafnama™ was in the case of this application
irrelevant and could not have been gone into: but the application
did state that there was property of the deceased to be adminis-
tered nnd the ground on which the applicant based his claim ns
the oldest son of the deceased.

The application was therefore within the terms of Section
218 of the Indian Succession Act 1925.

Musammat Amna Bibi and some bthers entered eavents
ngainst the grant of administration and Musammat Amna Bibi
also made o separate application for a grant to herself.

On these proceedings there were three courses open to the
learned Additional District Judge. These were, to grant letters
of Administration cither to Mohamed Bux, or to Musammat
Amna Bibi, or for good reason shown, to refuse the grant under
Section 298 of the Act. But what happened was that owing to
the confusion of the issues introduced by the mention of the
Wakafnoma, Mohamed Bux's application was dismissed while in
that of Musammat Amna Bibi he was granted what had been -
refused him in his own application.

The position of a Probate and Administeation Court in a
case in which letters of administration are sought, while the grant
is opposed on a ground of paramount title, which if made out
would leave no property to hc‘n(lministcrcd, is discussed at great
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length in the ease reported in 54 Indian Cases at page 807 which
has been quoted in one of the orders made by the Court below.

After discussing the three leading cases the District Judge
came to the conclusion that, where there is property left by an
intestate and the applicant is one of the persons who would
ordinarily be entitled to letters of administration, it is not for
the court sitting as an administration court to go into the question
whether if certain facts were proved there would be any
property to administer, or not.  The cases in question turned on
the rights of inheritance of Hindu widows depending on whether
their husbands had been separated from or joint with other
members of the family. The principle is, that where the applica-
tion discloses sufficient right to administer, though if another
question were decided adversely to applicant there might techni-
cally be no assets of the deceased to be administered, yet it is
not for the Court to decide these questions and administration
should be granted on the pleadings and the reason has been
stated by Sir Lawrence Jenkins Chief Justice in the case quoted
by Mr. Justice Das:—

¢ the grant in no way limits or prejudices the caveator for
it is general in its terms specifying no item of property,
and prejudging nothing to the detriment of the
appellant. It has been suggested that a grant of
letters might involve peril to the appellant’s interest
but this is not so0 as on the grant of letters adequate
seeurity is taken.”

The obvious course in this case was to hear the applications
togcthcr and to decide between the contending parties and appoint
the best q\mliﬁcd to be the administrator leaving aside altogether
the disputed guestion of the “Wakafnama™ which was not
necessary to be decided and could not be gone into in these
proceedings.

Such a course was cleatly justified for the pleadings in each

r
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case showed sufficient grounds for a grant to one or other of the
applicants quite apart from the “Wakfnama™ which had been
quite unnecessarily dragged in.

Had this been done the difficulty and illogicality which now
confronts me would have been avoided for Hafiz Mohamed Bux’s
application has been dismissed: while in the companion one in
which he was an objector it has been allowed, the grounds on
which it was dirallowed in the first being brushed aside.

Mr. Bapat for appellant contends that the grant is « incom-
petent and unprincipled " and he suggests that the test is:—

«Whether the property sought to be administered belonged
to the intestate at the time of his death and whether
the grant to Mohamed Bux is warranted by the guiding
principle of the Act and whether Mohammed Bux's
interest in the property was such as would attract the
grant of letters to him.”

But on the view I take of the law and the decided cases T do
not think any of these very gcncr:\l considerations really arise
at all.

Both sides alleged in their plendings that deceased died
intestate leaving a considerable estate and the question whether he
had before his death divested himself of thus estate, or not,
technieally, was not one which the Conrt could consider in this
proceeding.  The Encts clearly enlled for the grant of letters of
sdministration to someone, even though they maynot have been
strictly a necessity for the administration, and it is for the
Court to appoint an administrator,  Courts in excreising their
discretion in such cases have been gmided by the principles that
a role ndministrator is preferable to joint adwinistrators, & male
to a female, one whe is accustomed to business to one who is not,
aud so on. 1 think notling eerions has been proved in this case
against Hafiz Mehammed Bux to disqualify him in preference to »
his’ru-p'mothcr. He is of aze and un educated nn uneenstomed
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to business and his interests are not really adverse to those of the
family though there is special scttlement.in the * Wakafnama
in his favour which may or may not ultimately be upheld in the
suit which I am told has heen filed to challenge that document.
Musammat Amna Bibi on the other hand is a ¢ purdanashin”
woman whose administration would have to be through others
and who has not the same faclities for and knowledge for con-
ducting husiness as Hafiz Mohamed Bux. T therefore think that
it 1s in the interest of the family as a whole to grant the
letters of administration to Hafiz Mohamed Bux in spite of the
difficulties caused by the order dismissing his application.

'
I confirm the District Court’s order and dismuss this appeal.

No order as to costs.

CIVIL SECOND APPEAL NO: 57 OF 1827.

BEFORE MR. 8. J. MURPHY, 1. ¢. s.

Master Rafiuddin son of Shamshuddia Mohamedan of Beawar,
Original. Plaintiff Respondent— Present Appellant.

Versus.

Karim Bux died represented by Mohammed Umar, (2) Ramzan
Bux and, (3) Abdul Rabim sons of Karim Bux Musalmans of
Beawar, Original oo «.. Defendant No. 2, Appellant—

Present Respondent.
and

(2) Abdul Ghafurson of Shamshuddin Mahomedan of Beawar,
Original ... vee Defendant No. 1., Respondent (and Objector)

Present Respondent,

>
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and held the plaintift’s share of one third of the property in that
cipacity. The nsnnl presumption is that in such a case when rio
partition has taken place the sole occupation by one co-sharer is
not prima facie inconsistent, with right of the others-that the
exzlusive occupation and enjoyment. of the property hy one is not
per e adverse possession, and that in addition there ghould be an
open nssestion of a hostile title and notice thereof to the others
direct or to be inferred from notorious ncts and circumstances.
But this general rule applies to actual co-sharers,

Bndruddin was actually an alienee from the other two co.
sharers and in such a cose the presumption is that the alienees
poscession s ndverse forthwith provided that the alienation
takes place in circumstances which would affect the other co-
sharer with notice. Had phintiff been a major at the time of
the sale there is no doubt this presumption would bave been good
agninst him, But since he was n minor the question is from what
poiut can Badruddin’s possession be held to have hecome adverse
to him, Had plintiff bronght the snit within three years of
his attaining majority there could have been no question thut it
would have been within time, but he did not.

In the circumstances of this ease 1 think that Badruddin’s
purchase and taking possession did amount to the setting up of an
adverse title to the plaintiff and that since his adverse possession
extended over more than twelve years he ncquired a title by
prescription which the phintiff conld only challenge within three
years of his attaining majority. Since the suit was not brought
sithin that time it is from this point of view barred by limitation.
This disposes of three of Mr. Raghu Nath's points.

The other view i¢ as to the effect of the mortgage.
Unfortunately the original Court has not observed the correct
procedure in this matter,

The plaintiff called on the defendant representing the
purchace to produce the criginal documents which had been
returned by the mortgagee but he failed to produce them,
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The plaintiff then tendered certified copies of the mortgages
but they never seem to have been, produced by a witness, or
proved in afly way arid 'this was necessary neither were the
provisions of order 13 Rule 4 which are imperative observed.

On an application to him on the point the learned Additional
" District Judge refused to proceed further in the mater and he
has not considered them in his judgment. {

Since however-the cmission is due to the usnal lax practice
of the courts in this district, and that it is the trying,Judge and
‘not plaintiff who is responsible for it, I will consider the case
Erom this point of view, It is that of one co-mortgagor redéem.
ing the whole property and of a suit against him by the other
co-mortgagor. [ may as well begin stating that this is not the
frame of the suit and Tam very donbtful if on the:pleadings such
a contention can be raised. DBut hag the suit been so framed the
position of Badruddin and of his successor in interest would 'ndt
be that of a mortgagee (within Article 148) for he would have
merely a charge and not a mortgage on the plaintift’s share and
the proper article to apply would be 144, :
This being so even on this view of the case plamtxﬁ's mugt
fail on the point of limitation for adverse possession would begin
to run against him as it does on his suit as framed and he shopld,
have come to court within three years of his attaining majority,
1 therefore confirm the Lower Appellate Court’s decree ,md
dismiss this appeal with costs.
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CIVIL SECOND APPEAL NO. 65 OF 1927.

BEFOQRE MR. 8.J. MURPHY, 1. ¢. 5.

Dhanna Lal ron of Gambhir Mal Saraogi of Ajmer
Defendant—Appellant.
Versus.
Ratan Lat son of Kanak Mal Saraogi of Ajmer
Plaintift—ZRespondent.

and
(2) Mussmmat Jarao widow of Phu! Chand Sarsogi of
Ajmer v ... Defendant, Proforma—=HRespondent.

(@) The general rule among Jains ix that in the absence of a custom
fo tho contrary, the rules of Hindu law apply to them in matters of
inheritance and adoption. 16 Bow. 317 and 22 Bow. 416 relied on.

(&) Amongst Jains o sonless widow has thoe samo power of adoption
as her husband wonld have had if he had choson to exercive it-—neithor
kis sanction, nor that of wny other person is necesaary.  § All.31%, 17
Cal, 518 and 30 AlL 197 foll,

() Among Jains a

peran can ho adopted till 32 and probably there
is no limit of age, ’

(51) It olw seoms likely that among Jainy, as o the settled
rule in the Punjah, ne adoption ecremonial whitever js required, the
transaclion being purely a matter of Civil contract, but there is 10
decided ea<e on this point for Ajmer-Merwarn,

(&) The doctrine of factum valet applies
tho adoption was yalid apart from the lack of
necessity,

(f) Tho rale of Hinda law that an or
the absence of custom,

to an adoption only when
obscrrance of a ceremoniel

phan cannot be adopted i in
universal und applies to Jajns and Hindus. alike.
(2) Obiter—A mero receipt of mortgage-monoy does not require
registration,
Raghu Nath and M. L. Capoor woo Jor Appellant,
Bichamber Nath, R, 8, and B, N. Tandon .., Jor Respondent,
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JUDGMENT.

Appellant sued: —
(1) For a declaration that a house in suit belonged to him,

(2) For cancellation of what is called a receipt dated 24th
August, and,
. {
(8) for an injunction restraining defendants from interfering
with the property.

The basic facts on which his suit was based were as
follows:—

The property in question had been mortgaged by the original
owner to one Musammat Jarao, The mortgagor's equity of
redemption was brought to sale in the course of some other legal
proceedings, and was sold to Dhanna Lal, who was given
possession through the Court.

This sale took place on 7th November 1921.  After all this,
Musammat Jaora is said to have made a will in plaintiffs wife’s
favour on 9th March 1922 : to have adopted the plaintiff as a son
to her deceased husband on 30th June 1922: and lastly to have
given a receipt of the sum secured by her mortgage on the 24th
August 1922,

Plaintifl’s real case was that, on his adoption he became the
owner of the property which had vested in Musammat Jarao as
widow of the last male owner, and that as she had been the real
purchaser at the auction sale of the equity of redemption, she had
become the owner of the property, which on his adoption vested
in him, and that her acknowledgment of receipt of the mortgage
amount was sham.

Thic issue most strenuously fought out has been the plaintiff's
right to maintain the suit, it being denied that his alleged adop-
tion was valid.
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The original Court found that plaintiff was not the adopted
son of Phul Chand : and that his udoptxon was not valid. That
the sale to Dhanna Lal was ‘not behami for Musammat Jarao:
that the mortgage amount had been paid to Musammat Jarao,
and that plaintiff could not maintain 2 suit on his allegations and
was not entitled to any relief.

The first Appellate Court held that the plaintiff’s adoption
was valid in law: that Dhanna Lal purchased the equity of redemp- .
tion benami for Musammat Jarao + that the alleged payment of the
mortgage amount was fictitious, that Musammat Jarao could not
receive it. -
The roriginal court’s decrce was reversed and the suit was
decreed.

The issues in oppeal are :—

“(1) Can the adoption of plaintiff be held to be valid in the
absence of proof of a custom by which the adoption of
» married man and an orphan is valid ?

(2) Gan the purchase of the propcrty at the suction sale b)
Dhanua  Lal be considered benami in the absence of
proof that he brought on bclmlf of and for the bcncﬁt
of Musammat Jarnot

(3) In view of the provision of scction 66 of the Civil Pro.
cedure Code can plaintilf be allowed to sue for. a
declaration that the purchase by Dhanpa Lal was
bennmi for Musammat Jargo ? '

1 find on these issucs :— '

(1) Tt can not be held to have been a valid adoption: as
plaintiff had at the time no parents living.

(@) Ttéan not, and was not benami for Musummat Jaruo,

(3) In view of rection 66 of the Civil Procedure Code phain. -, .
tiff can oot mmnmm this xuit. ;

The pam(s ore Jmm nnd lbc general role among thcm is

. ?
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that in the absence of a custom to the contrary, the rules of Hindu
Law' 'lpply to them in matters of inheritance and adoption.

L L. R. 16 Bombay page 347.

I. L. R. 22 Bombay Page 416.

In this cuse there is no allegation that the widow had the
authority from her deceased husband to adopt, and, the plaintiff
when he was adopted was 33 years old, had lost both his parents :
and was married and had children. '

1t has been held that among the Jains a sonless widow has the
same power of adoption as her husband would have kad if he had
chosen to exercise it, neither his sanction, nor that of any other. ..
persou, is necessary (8 Allahabad 319, 17 Culeutta 518; 30
Allahabad 197) this is also the general rule in Western India and
I assnme that Mnsammat Jarno could adopt a son,

The only remaining question is whether or not she could
validy adopt the plaintiff,

The general rule of Hindu Law is that only parents can give
in adoption and a man having none alive cannot be adopted.
This is plaintiff’s position. His age is 33, but it has been held that
among Jains a person can be adopted certainly till 32, and pro-
bably that there is no limit of age, It also seems likely as is the
established rule among Jains in the Punjab, that no ceremonial
whatever is required, the transaction being purely a matter of
Civil contract, but there is no decided case on this point for
AJmer-’\Ierwara The doctrme of factum valet would of course
apply, ‘where the adoption was valid, apart from the lack of
observance of a ceremonial necessity only.

The only point therefore on which the plaintiff’s adoption
can be attacked is that of his condition as an orphan: having
neither parents alive, This rule of Hindu Law is, in the absence
of custom universal, and plaintiff has made no attempt to prove
any custom : in fact the point is shoved over in the plaint.
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and both the temporal and frontal bones of his head were fractured
as well as the great wing of the sphenoid and the base of the skull.

Though I do not suppose that in_ the circum stances Megh
Singh’s life could have been saved by prompter medical nssistance
his treatment was very unfortunate, He was left lying where he
had been assaulted till day-break and then helped or carried to a
cart and taken to the village. On the following day -the 12th
October, 'he was again placed in n cart and taken to Srinagar
Police Station. There too Head Constable in charge apparently
entered the case in the non-cognizable register and sent the
victom to the Hospital at Ajmer. Megh Singh however died
before reaching Ajmer.

Karim Bux Imam Bux the Head Constable in charge at
Srinagar states that Megh Singh appeared to be much injured,
yet he did nothing in the matter till 14th October, when on
hearing he had died he registered the case and started an
invéstigation, this delay the only object of which eould have been
avoiding au entry in the cognizible case register, has enormously
increased the difficulties of the ease. I draw the District
Magistrate's attention to it.

The facts according to the Crown are that deceased and his
sereant Manghi Lal went to the field in question in order to sow
some gram and spent the night there. One Hnr Lal Kumbhar
who had been workeng also did the rame.

Abont 4 A, M, Har Lal arose and took the bullocks they
had with them to nnzc in n millet field of deceased’s.  On this
the two acensed came from their field and attacked deceased with
their *Lathies’.  Har Ial raised a ery and ran away and Manghi
Lal being aroused came up and saw secused driving awny the
bullocks.

Har Lal and Manghi Lal did nothing till dawn when they
went and looked at deceased and then helped him up and
ultimately to the case which took him to the village.
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If Har Lal and Manghi Lalare to be believed there can be
no doubt of nccused’s guilt, But the witnesses are not only
discrepant ns between the different statements that each has made
at different times; but also as to the account which each gives as
to what happened at the time. These difficulties are set out in
the learned Additional Sessions Judge’s judgment paras 14 and 15,

The learned Additional Sessions Judge has also considered
the theory that Har Lal and Manghi Lal were not with
Megh Singh at all when he was beaten but that walking up and
finding him mssing in the worning they looked about and
discovered him lying unconscious and took him to the cart. He
has how-aver rejected this theory on the ground that this
involved the fulsehood of the whole nf the testimony of these
two men which had this been the case would naturally have been
more carefully prepared and therefore niore consistent than it
now is. Also because he can discover no motive for their beiug
false witnesses,

The only other evidence inculpating the accused is the state-
ment of witneas Kam Das who speaks of an extra judicial
confession by the accused that they bad been beating Meg Singh
and thrown him to the ground. This testimony is not at all
conrvineing.

Tt is true that as a general rule a sign of truth where several
witnesses testify on the same point is their agreement as to all
material facts with discrepancies between them on minor points:
and also that concocted evidence can sometimes he detected by the
fact that it is all too consistent and lacks the small variations to
be found in average evidence aud which are doe to varying
powers of observation and memory of different angles of view
and also that some allowance must be made for rusticity. Bur
in this eace the testimony of the two eye witnesses is not only
thoroughly discrepant and full of contradictions bnt it also
describes eonduct on their part which isin itsel€ very improbable.
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It does not seem to me to be at all likely that even if they were
afraid to interfere at the time they would not aftee the assailants
had left, have gone to the village to report the matter. The fact
according to deceased's brother is that he heard of the assault in
the village before he went to the field. I cannot believe that these
two men left Megh Singh lying where he had fallen and returned
to the cart and went to sleep and the fact seems to me to fit in
with the theory advanced and rejected by the learned Additional
Sessions Judge, that these witnesses knew nothing of the assaunlttill
they found Megh Singh lying there wounded next morning. The
consideration that if this was so they should have told a more con-
sistent tale i3 not really of any great weight fur this would
depend on their ability and intelligence.

On a careful consideration of all the evidence I am unable
to agree with rhe Sessions Judge that these men have told the
truth and that the case has been proved against the aceused, I
reverse the convictions recorded against and sentences passed
upon the appellants and direct that they be nacquitted and
discharged.

CIVIL REVISION APPLICATION NO. 125
OF 1927.

BEFORE MR. 8. J. MURPHY, 1.cs.
Balaram Caste Mahajan of Marwar ... Defendant—Applicant.
Veérsus..

Tirm Mool Chand Ram Narain through Paras flnm
Plaintift—Opposite Party.
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(@) In the cawe of a defendant who isa resident of a Native Stato
the natural presumption is that he has spent his time out~ide British
India and very little evidence on the part of a plaintiff will suffice to
ohtain the benefit of 8. 13 of the Limitation Act.

Daya Shanker o wen for dppellunt,
Raghu Nath and M., L. C'\poor v for Respondents.

ORDER.

The only point arising in this appleation is whether the suit
was within time, as allowed by Section 13 of the Limitation Act.
The amount decreed is unquestionably due but Mr. Daya Shanker’s
argument is that plaintiff should have been put to strict proof
that defendant had been absent from British India for the
necessary period. I have read all the evidence, Defendant is
an inhabitant of the Marwar State and habitually resides there
where he has a business and also at Caleutta where he seems to
have 2 branch of his firm or a second business. He has led evi-
dence to show that he has paid frequent visits to Ajmer since
the amonnts became due. But he has not himself entered into
the witness box to support his witnesses. The plaintift’s evidence
too it is true vague, but I do not agree thatin a case like this
where the defendant habitually resides ont of British India it lies
heavily on the plaintiff to prove his absence—The natural
presumption is that defendant has spent his time out side British
India and very little evidence for plaintiff will suffice to establish
it and it then lies on defendant to rebute it.

I think the learned Sub Judge has taken the correct view. I
confirm his decree and dismiss thi application with costs.
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Subject Index.

I. Abatement.—DProvisons as to abatement do not apply to execation
proceedings.
37J.59
IL  Auction sale._There 1s no rule in the Civit Procedure Code that a
court sale should contiue for 7 days.
3J. 51,
1L Civil Procedure Code Section 4.~Doctrine of constructive res-judicata
15 to be applied ¢ 1y to proceed

33.59.

Section 115. (@) No revision lies from the decision of a court on a point
over which 1t has junsdiction to decide, whether 1t decides
the point nghtly or wrongly.

3] 39.
(b) Interlocutory order can be revised in a proper case when
1t 1s necessary to prevent hardship or injustice. 37,53

(c) Refusal to allow amendment, 1s not open to Revision.
37J.53.
(d) Remedy under section 115 Civil Procedure Code is not

ded to be an 1 substitute for appeal.

3J. 53

Section 151 and 0.9.r.9. (¢) A smt dismissed for default can be 1estored

under section 151, 1f no sufficient cause 1s shown under 0.9.r.9

37].69.

(b) Restoration of a suit dismussed for default should not be

refused if the plaintiff was late only by a few mnutes
only in arrtving at the date of hearmng

37J.69.

(a) 0.22.r.6. A decree for partition under 0.20.r18 1sa prehminary
decree. A final decree 15 passed after consideration of
the commussioner’s report. Proceedings after the prelimin-

ary decree and before final decree are proceedings in

the suit and not n execution.
3.1.59.

(6) Provision as to abatement do not apply to execution
proceedings.

3]J.59.

047.—1f a notice 1s 1ssued to the other side, 1t 1s a sufficient test of

the bonafides of the review application
3).57.



1V. Costs,—\Vhena remand is nocessitated by a mistake of the tria}
court and not on account of any fault of the parties, the
proper order about costs 15 to order the parties to bear their

own costs.

3J.64.

V. Defamation. - The offence of defamation is a highly techmeal
branzh of law and 1t 1s not possible for a Bench of Honorary
Magistrates to properly appreciate the many potentialities in it
for the defence or the prosecution.  Such a case should not be
allowed to be tried by a Bench of Honorary Magistrates,
3J.72,

VL. Limitation Act Section 5.—Time spent in prosecoting with due
diligence abonafide and proper application for review should

be deducted
3).57.

VIL Practice.—(1) Nazir's commisston— Nazir 15 not entitled to commi.
ssion when sale has not been completed.

3J. 50
{2) Stay of court sale should be granted conditionedon deposit
of Nazir's commssion 1n Court.
3J.51
}l}) Where there 1< conflict of opion amongst the various
High Courts, Alahabad High Court view will generally
be preferred but not alwavs and necessanly,
3]. 53 and 64,
(4) A defecdant bas a night of appeal even when the decree
15 not on the face of 1t aganst lm, f 1t implicdly
negatines a night clumed by him agamnst the plantff
or the other defendants.
3).64,
{5) The proprety of exparte proceedings can be considered
by the Appellate court even in an appeal on mersts.
31,64,

VIII. Succession Act.—Value of the entire property for which the
erant i« mades is nnt necessanly the eriterion for the evtent of
cecurity, Securnity for an amount which wall afford a reasnn.
Lle protectinn aganst malpractices 1 quite sufficient.

3600



Miscellaneous Civil Petition No. 10 of 1928,

BEFORE M. S. J. Mureny, L.C.s.

Behan Lal son of Baldee, Brahmun of \jmer

Applicant.
Versus
The District Nazir of Ajmer Opposite Parly.
Auction sale - Duration-R fon of Nazr in leted salen

(@) The Civil Procedure Code does not lay down that a court sale
should continue for 7 days.

() The rules do not provide for payment of anmy remuneration to the
Nazit when the sale has not been completed

(¢) X stay of a Court sale should be grarted conditioned on deposit of
Nazir & commisatnn 11 court
Date of Judgment 22nd March 1923,

Counsels - -Mr, Prabhn Dayal for Applrcant.

and Messrs. Ghisoo Lal and Jasoda Nandan for
Oppostte party.

Subject matter of the case
Apphcation for the revision of the order of the Sub-Judge
First Class, \jmer, dated the 13th October 1927 1n ~mt No.
142 of 1927

Judgment.—The pomnt m this Civil appheation relates
to the question of the remuneration to which the District
Nazir 1s entitled where an auction aale 15 ordered and tales
place 1n part, but 15 staved before the property 1s hnocked
down. The rules only provide for a percentage to be charged
and to be recovered out of the proceeds of the sale

They do not say what shall be done when no sale takes
place though the property 1s put up to sale

In this case the property wis put up to side under
decree No. 367 of 192410 Junuary 1024 aud an aucuon was
held the hiheat id being Rs ) 000 Dut the matter was

- 4

7
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compromised and the judgment-debtor was ordered to pay
the Nazir Rs. 30/-.

The second sale, the one I am now concerned with, was
in exccution application No. 142 of 1927,

The auction began on 11th July 1927 and was continued
till 13th July 1927, on which date the executing Court
ordered an adjournment ull further orders.  As the last bid
was Rs. 900/- the judgment debtor was ordered to pay
commission on this amount to the Nazir.

1 find that the matter s not resintegra. Mr, Ashworth a
learned predecesor of ming, had the point before him and his
view was that since the rules do not provide for the Naeir's
remuneration when no sale takes place, a stay should only
be given on condition that whoever secks 1t pays into Court
the amount of the Nazir's commssion and this of course
can always be done.  But it does not appear to have been
done in this case.

Another factor which srams to complicate matters is I am
told that auction sales in Ajmer-Merwara invariably continue
for 7 days, being held for 4 short tine at § . m., on success-
jonal mormngs and being concluded on the 7th day. But this is
not the practice preseribed by the Civil Procedure Code which
lays down (Order 23 Rule 06) that the tim: and place of the
«ale <hall be speeified i the proclamation, meamng thereby
that there shall be one tune and not 7: and the 7 day idea
«cems to have been denived from Rule 69 of Order 21 though
the practice i Ajmer is not its meaning.

Be this st mag, it seems to tear that under the rules
as framed, the has no op ro order anything as
remuneration to to the o © where there e no
proceeds out of v him the secure pay.
ment o such cae here mn "¢ oof staving

conditional on < frewng o,
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In this case there is no such order, to Rs. 150/- to be
deposited being intended for the creditor.

The learned Sub Judge's order therefore directing to
judgment-creditor to pay the Nazir's fees which was made
later, can not be supported. I set it aside and make no
arder as to costs.

Application accepted.

Civil Revision Application No. 51 of 1928,

Berore Mr. R. S. BROOMFIELD, L C. S.

Khadims of Durgah Khwaja Sahib through syed Altaf
Hussain, Sayed Zahura]l Hussian and others. Petitioners.

Versus.

Dewan Syed Aley Rasul Khan, Sajada Nashin Durgah

Khwaja Sahib. Opposite Parly.
Civil Procedure Code Section 115-Scope-Inter] orders.  Amendmeat of
pleadings.

{a} When a court has jurisdiction to decide a point it can decide it nightly

or wrongly and no revision lies on the ground that the dccision is erroneous.
48 M. L. J. 349 dissented from
45 All 425 Foll.

(b} When there is a conflict of opinion on a point amongst the varous
High Courts the Allahabad High Court view will generally be preferred but |
not always and necessanly,

{c) Even an interlocutory order can be revised in a proper case when
1t i§ necessary to prevent grave hardship or injustice.

(d) Refusal to allow an antendment of the pleadings is not open to
revision—Judgment in Civil Revision Application No. 57 of 1928, Not
approsed. !
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compromised and the judgment-debtor was ordered to pay
the Nazir Rs, 30/-.

The second sale, the one 1 am now concerned with, was
in execution application No. 142 of 1927,

The auction began on 11th July 1927 and was mnfinucd
till 13th July 1927, on which date the executing Court
ordered an adjournment till further orders.  As the last bid
was Rs. 900/- the judgment debtor was ordered to pay
commission on this amount to the Nazir.

I find that the matter 1s not resinfegra. Mr. Ashworth a
learned predecesor of mine, had the point before him and his
view was that since the rules do not provide for the Na«ir's
remuneration when no sale takes place, a stay should only
be given on condition that whoever seeks it pays into Court
the amount of the Nazir's commussion and this of course
can always be done. But 1t does not appear to have been
done in this case.

Another factor which sccms to complicate matters is | am
told that auction sales in Ajmer-Merwara invariably continue
for 7 days, being held for a short time at 8 a. m., on success-
ional mornings and being concluded on the 7th day. But this is
not the practice prescribed by the Civil Procedure Code which
luys down (Order 21 Rule 66) that the time and place of the
sale shall be specified in the proclamation, meaning therehy
that there shall be one time and not 7: and the 7 day idea
seems to have been derived from Rule 69 of Order 21 though
the prictice 1n Ajmer is not its meaning.

Be this as 1t may, it seems to be clear that under the rules
as framed, the Court has no power to order anything as
femuneration to be pud to the Nazir where there are no
proceeds out of which 1o pay him and that the secure pay-
MERL in such cases legally there must be an order of staying
conditional on wuch paymens being made.
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In this case there is no such order, to Rs. 150/- to be
deposited being intended for the creditor.

The learned Sub Judge's order therefore directing to
judgment-creditor to pay the Nazir's fees which was made
later, can not be supported. I set it aside and make no

order as to costs.
Application accepted.

Civil Revision Application No. 51 of 1928.

Berore Mr. R. S. BROOMFIELD, 1. C s,

Khadims of Durgah Khwaja Sahib through syed Altaf
Hussain, Sayed Zahural Hussian and others. DPetitioners.

Versus.

Dewan Syed Aley Rasul Khan, Sajada Nashin Durgah

Khwaja Sahib. Opposite Party.
Civil Procedure Code Section 115-Scope-tnterlocutory orders. Amendment of
pleadings.

{a) When a court has jurisdiction to decide a pomt 1t can decide 1t nightly

of wrongly and no revision lies an the ground that the deciston 1s erroneous.
48 M L. J. 349 dissented from
45 All 425 Folt.

(b) When there 1s a conflict of opipion on & pomnt amongst the various
High Courts the Mllahabad High Court siew will generally be preferred but
not always and necessanly

(c) Even an interlocutory order can be revised in a proper case whea
1t is necessary to prevent grave hardsnip or injustice.

(@) Refusal to allow an amendment of the pleadmgs s notopen to
revision- —Judgment i Civil Revicton  \pplication No. 57 of 1928, Not
approved,
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JA M. L J.1,7and 29, 2A. M. L. JL 17 Relied upon.

{e) ‘The remedy under scction 115 Civil Procedure Code 1s not! intended
to be an econormical substitute for an appeal.
Date of judgment 19th July 1928.

Counsels.—Mr Ghisoo Lal for Applicant.
Subject matter of the case.

Application for revision of the order of the Sub-Judge
First Class, Ajmer, passed on the 5th September 1927, in case
No. 37 of 1926.

Order.—The petitioners, who are defendents in a snit in
the Court of the First Class Sub Judge, Ajmer, applied to
to the Judge to be allowed to make certain amendments to
their written statement  The Judae considered the application
and rejected 1t in a reasoned order. Against this order the
present revision application has been brought.

On the face of it the application 1s incompetent on the
ground that no question of junsdiction 1s mvolved. 1 need
anly refer to the well-known judgments of the Privy Couneil in
Anur Hussan khan Versus Sheo Baksh, 11 Calcutta 6, and
Balakeshna Versus Vasudeva, 40 Madras 793.  According to
wvhat appears to me the most natural and reasonable inter-
pretation of thuse rulings the present application is clearly
barred.  The Sub Judge had junsdiction to decide whether
the amendment of the pleadings should be allowed or not; he
did decide the matter; and he can not be regarded as having '
ucted in the excrase of Ius jurisdiction illegally or with
material srregulanty, merely because his decision i, or is
alleged to be, erroncous.  As I understand the matter, the
quastion of jurisdiction docs not arise at all,

No donbt, asis pomnted out in Mulla’s Commentary on
Section 113, there have been different applications of the rules
Iaid down by the Privy Council by different High Court; and
the tearned vounal for the petitioners has quoted a case of
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the Madras Ihgh Couwit, Kariya Versus Tirukkaively, 48
Madras Law Journal 349 an which an order refusing an
application for the amendment of a plaint was set aside in
revision. The case 1s not as good an authority 1n favour of
the learned counsel’s contention as it would otherwise have
been, because the only question discussed n the judgment
was whether the Court ought to mterfere in revision with an
intetlocutory wrder  The Court did not consider, or any rate
did not explain. how an order refusing an amendment of
pleading~ could be brought within clauses (a), (b) or (¢) of
Section 113-  But, apart trom that, where there is a difference
of opmion betacen the Madras High Court and the Allahabad
High Court, as there 1s on the pomntin question (see Yad
Ram Versus Sunder Singh, 45 Allahabad +423), there is no
reason why this Court should tollow the Madras view rather
than the Allahabad view. On the contrary, indeed, the
petitioner’s Jearned counsel trankly admitted that. having
regard to the close association between .\jmer-Merwaia
and the \llahabad 1ligh Court until very recent times, 1t
would be more approprate to prefer the view of that High
Court.

As regards the other  pont which arises, namely that the
arder sought to be revised 1s an mterlocutory order, 1f I were
to follow the Allahabad High Court (see Buddhu ILal
Versus Mewa Ram, 43 Allahabad 564) I should have to hold
this to be an addttional ground for rejecting the application.
But that 1s a question as to which there ha< been a great
conflict of authontv, and the majority of the High Court
now hold that an mnterlocutory order can legaily be resised
under Section 115, though they also hold that the discretion
to mterfere in such cases should only  be evercised 1 very
exceptional cases, when 1t 15 necessary to prevent grave
hardslup or injustice. My own view, [ say with all respect,
s n favour of the latter interpretation of the words “case
decided” i section 115, and as ths Court 15 no lonwer
neecssanly bound to tollow the view  pres tent i Allahabad,
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as against that prevailing elsewere, I do not consider that
there is anything to prevent me from interfering in revision
with an interlocutory order, in a proper case. The maxim
“honi judicis est ampliare furisdiclionem seems to me to
apply here; for cases may, and do occasionally occur, where
very serious hardship may be caused if the Court will not
under any circumstances mterfere with such anorder. In the
present case, however, I should not interfere because (apart
from the fact and that the apphcation is otherwise incompe-
tent, as 1 have explained) 1 can see no special circumstances
which make it necessary to interfere at this stage. The mere
fact that the petitioners may be put to some trouble, delay
and expense if they have to appeal is not in my opinion a
sufficient reason. That argument could always be put forward
and this much at any rate is perfectly clear about Sectionl15,
namely that 1t 1s not intended to be made use of simply as an
economical substitute for an appeal,

The learned counsel for the petitioners has urged, not
very confidently, that the practice of this Court has been to
allow revision in cases of this kind; and he has referred me to
a judgment of Mr. Barlee's tn civil Revision Apphcation No.
57 of 1926. But that judgment, in which there is no
discussion of the scope of Section 115 whatever, has certainly
not settled the practice of the Court. For that we should
rather look at Judgment like those of Mr. Murphy reported
in the Ajmer-Merwara Law Journal [ page 1 and page 7, and
thoce of Mr. Baker reported in the Journal I page 29 and 11
page 17,1 find nothing in these Judgments inconsistent with
the views I have expressed here; nothing at any rate which
could be of any service to the present petitioners,

The application is summardy dismissed.
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Civil Second Appeal No. 3 of 1928,
Brrore Mk, R. S. BrooMmricLp, t.c.s.

Bakshi Ram son of Jora Jat of Kanpura, Judgment-Debtor,
Appellant,

Versus

Kundan Mal <on of Jumna Lal, Mahajan Saraogi of Bir
Decree-Holder, Respondent,

Limitation Act section 5. Appeal. Time speat in prosecuting Review spplication,
Extension of,

(a) The time spent in prosecuting with due dibgence a bonafide and
proper application for review should be deducted and the appeal ought to
be admitted under Section 5 of the Limtation Act

45 Cal 94 P C.and
AT R. 1927 Bom. 221 Foll

(b) 1f the court 1issues a notice to the other side 1t 15 a sufficient test of
the bonaftde nature of the review application.

Date of judgment 2nd August |92

Counsels:—Mr. Ganga Persad Dube for Applicy o
and Mr. Nand Lal for Respongs o,

Subject matier of the case.

Appeal under Section +7 and Section 100 Civil Press ey
Code agamst the order of the Additional Distrige ,’V",/,,'
Ajmer, dated the 19th November 1927, in nuscellane,y (:i’;/l
Appeal No. 40 of 1927,

Order.—The onls pont in this appeal 1s one o7 <, “tior
An order was made agunst the appellant by the ;- (Jas

Sub Judge, Ajmer, on 13 81927, The pertod o)., g i
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an appeal under the Ajmer Courts Regulation Section 15 (b)
is 60 days from the date of the order. Thefappeal;'to the
District Judge ought to have been filed, therefore, on or before
10-10-1927, or after excluding five days which were required
for obtaining a copy of the order appealed against on or
before 15-10-1927. 1t was actually filed on 19-10-1927, and
the learned Additional District Judge rejected it as time barred.

On 30-8-1927 the appellant made an apphcation for review
of the Sub Judge's order and those proceedings lasted till
13-10-1927, when a review wae refuced. [t s contended in this
second appeal that, in view of the time taken in proceeding
the resiew application, the delay of a few days in filing the
appeal ought to have been excused under Section 5 of the
Limitation \ct.

In my opinion this contention 1s sound. There 1« the best
possible authority for it 1n the Privy Council case of Briy Indar
Versus Kanshi Ram, 45 Calcutta 94, where it was held that
the true puide for the exercise of the discretion allowed by
Section 3 15 “whether the appellant has acted with reasonable
diligence n the prosecution of his appeal ”, and that * he
ought to be deemed to have so acted where, after deducting the
time spent n prosccuting  with due diligence a proper
application for review of judgment, the period between the
date of the decree appealed from and the date of presenting
the appeal docs not exceed the period.” In this case the
review proceeding lasted 45 days, so that the appeal was very
casily within time 1f the time taken by those proceedings be
deducted,

No doubt, as has been pointed out in A.LLR. 1927 Bombay
page 221, it is necesary that the review proceedings should be
bona fide and proper.  But it has also been held that if the
Court issues a notice 1o the other party, as was admittedly
done in this eace, that 15 a suffictent test in that re sprct, ’



Vol. 111 39

The learned Additional District Judge has not discussed
Section 3 at all. Judging from his order he only considered the
question whether the appellant was entitled to deduct the time
taken in obtamng a copy of the order in the review
proceedings. Of course he was not entitled to do that, but that,
1 think, 1s entirely beside the real point. I might send the case
back to the lower Court to be dealt with 1n the light of Section
5 and of the cases I have cited; but the material on the record
1s quite sufficient for me to dispose of the case myself, and I
think 1t better to do so. .

1 hold, for the reasons stated, that there was sufficient
cause within the meaning of Section 5 for the delay 1 filing
the appeal, and I therefore set aside the order appealed against
and direct that the appeal be admitted and disposed of on the
merits. The appellant will have his costs 1n this Court.

Appeal accepted.

Miscellaneous Civil Second Appeal No. 13’ of 1928.
BErorRE MR. R. S. BROOMFIELD, I.C.S.

Abdul Majid and Abdu! Latif sons of Didar Ali of Ajmer.
Appcliants,
Versus.

. R.B. Seth Biradh Mal son of Samir Mal and (2)" Seth
Kan Mal son of Seth Chandan Mal Oswal of Ajmer.

Respondents.
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to
C i a

Ciril Procedure Code.Order 22 Al
Prel yd hether  Jud

(2) Provisions as to abatement do not apply to execution proceedings.

(b) A decree for partition under Order 20 rule 18 is only a prehminary
decree. A final decree is passed after consideration of the Commissioner's
Report under Order 26 rule 14 (3).

(c) The proceed: after the preliminary decree and before the final
decree are proceedings in the suit and not proceedings in execution. In cases
where there is both a preliminary and a final decree the judgment within
the meanmg of Order 22 rule 6 is the prehminary decree. Consequently
no question of abatement arises if a party dies after the passing of the
preliminary decree.

A. 1. R. 1927 Oudh 156 relied upon.

{d) The doctrine of constructive resjudicata is to be applied cautiously
to execution proceedings.

2 A. DL L. ). 62 Approved.

Date of judgment 7th August 1928,

. Counsels.—Mr  Prabbu Dayal for Appellant.
and Mr. Mithan Lal for Respondent,

Subject matter of the case.

Appeal under Section 100 and Order 42 Rule 1 Civil
Procedure Code against the order dated the 3rd February
1928, passed by the Additional District Judge, Ajmer, in
Civil Appeal No. 45 of 1927,

Order.—The suit in connection with which this second
appeal arises was filed twenty years ago, Suit No, 182 of
1904.  The plaintifis were mortgagees of the property of one
Didar Ali, and in a previous suit on the mortgage they had
brought his property to sale, purchased it themselves, and got
symbolical possession of Didar Ali's share.  But the property
a house, was in the joint possession of several co-sharers, and
50 suit No. 182 of 1904 was filed for partition and possession
of the said share. There were 8  defendents, (1)
Abdul Gaffur (2) Abdul Shakur, (3) Musammat Kariman,
() Abdul Majid, {5) \bdul Latif, (6) Abdul Rahim, (7) Musa
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and (8) Musammat Jeo Bibi. Judgment in the suit was
pronounced on 19th June 1918. Plaintiffs were held to be
entitled to partition to the extent of Didar Ali's share,
which was fixed at one third of the house, and the suit

" was decreed to that extent against defendents 3 to 6, the
representatives of Didar Ali. An application for execution of
the decree was made on 19th March 1925 against defendants
Abdul Majid, Abdul Latif and Abdul Rahim. Certain objec-
tions were taken to the application but they were overruled,
and the decision of the original Court was confirmed
in appeal by the Additional District Judge and again in a
Revision Application by this Court.

Subsequently the judgment debtors Abdul Majid and
Abdul Latsf raised a fresh objection, which they had not
urged before, that the suit had abated owing to the death of
some of the plaintiffs, and some of the defendants after the
passing of the decree, which they contended was only a
preliminary decree, not capable of execution as it stood.
The trial Court held that the decree was a final decree and
that the suit had not abated. In appeal Ithe Additional
District Judge, held that the decree was probably a preliminary
one, but that even so there was no abatement, and that in

. any case the appellants were estopped from raising these
pleas. A further objection, taken for the first time in the
appeal, that the plaintiffs could not proceed against someof the
judgment-debtors only, was also decided against the appellants.
‘They have now come to this Court 1n Second Appeal.

I deal first with the question of abatement, premising
that according to the statement of the learned counsel for the
appellants, which however does not appear to be proved by
any evidence on the record, Musammat Kanman, mother of
the appellants died on 4th May 1925, and Abdul Rahim,
their brother on 28th May 1927. The first pomt to be noted
1s that, under Order XX1I Rule 12, the provisions as to abat-
ement do not apply to proccedings i execution of a decree
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or order ; so that'if this decree of 19th July 1918 .was a final
decree, as the Sub Judge ‘considered it was; and i all the
proceedings subsquent to it are to be regarded as proceedings
in execution, then the appeilants have nocase. Those procee-
dings have as a matter of fact been treated as if they were
proceedings in execution. But the difficulty is that the decree
merely decided that plamntiffs were entitled to get possession
of a certain share of a house which was in the joint possession
of a2 number of persons. It could only be executed by the
appointment of & commussioner to make a partition, and the
record shows that the Court had appointed a commissioner
on 1st October 1927, who has been directed to make a report
though nothiug further has been done in that conmnection
owing to these appeals. "It seems to me that the decree
which has been passed 1s to all intents and purposes a decree
under Order XX Rule 18, that is a preliminary decree for
partition, and that the final decree will be the one that the
Court must ultimately pass, after consideration of the commi-
ssioner’s report, under Order XXVI Rule 4 (3). On this
point I agree with the learned Additional District Judge,
and it follows, I think, that Order XXIT Rule 12 is nota bar
to the appellants contention. It has been held over and
over again, of course, that procedings after the preliminary
decree and before the final decree are proceedings in the suit
and not proceedings m execution.

But then we have next to consider the provisions of Order
XXII Rule 6, where it is [aid down that “whether the cause
of netion survives or not there shall be on abatement by
reason of the death of cither party betieeen the conclusion of
of the hearing and the - pronouncing of the judgment.  The
qnestinns {5, in cases where there 1w both a prelimmary and a
fina} judgment, does “judgment” i this Rule mean the
former or the latter ? The learned Addational District Judge
has held that it means the former, the prebminary  judgment
releing on the caw of Musammat l’.nkhp:\ti-l\'ucr Versus
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Daulat Singh, A,.I. R. 1927. Oudh 156, in yhich .the Privy
Council Ruling in Lachmi Narain Versus Balmukand,
51 1. A. 321, was applied. In my opinion that view 1s correct
‘The reasoning on which the judgment of the Oudh Chief
Court is based appears to me quite convincing, and 1 have
not been referred to any authorities to the contrary. Order
XXII Rule 6, therefore disposes of the objection on the
ground of abatement.

As for the other objection, that the plaintiffs are not
entitled to proceed agamst these judgment debtors alone. I
agree with the learned Additional District Judge that there
is no substance 1n 1t. The present appellants have admittedly
no right to remain in possession of any part of the house, as
they have no longer any interest inat. If the plaintiffs can
get the relief they require without proceeding against other
judgment debtors, or placing their representatives on the
record, the appellants, as for as I can see, have no nght to
object. Whether the plaintiffs could get an effective final
decree without joining those other parties 1s a matter as to
which I say nothing. The whole question seems to be more
or less academic, because I understand that, since the order
of the Additional District Judge was passed, the plamtiffs
have apphied to join them as partres.

I have rather more doubt as to the correctness of the first
appellate Court’s finding that the appellants are estopped, by
the principle of resjudicata, from putting forward their
present pleas. As was pomnted out by this Court in Civil
Second Appeal No. 3 of 1927, 2 A. M. L. J 62, the doctrme
of constructive res-judicata, when applied to execution
proceedings, needs to be cautionsly applied, and the same
considerations would apply here. However, I am not satisfied
that the lower Court 1s wrong, even on this pont, and any-
how 1t 1s not necessary to rely upon any estoppel in the
present case, which fails on the menits.

The appeal 1s dismissed with costs.

Appeal dismissed.
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Civil Revision application Nos, 62 and 63 of 1928,
Berore MR, R. S. BROOMFIELD, 1. C, S.

Musammat Kajji widow of Man Mal Oswal of Ajmer,
Plaintiff, Respondent, Applicant.

Versus.

Nanne khan son of Nazar Mohamed khan of Ajmer
Defendant, Appellant, Opposite Party.

(2) Yakub Ali son of Mohamed Ali Musalman of Ajmer..
(3) Wazid Ali son of Mohamed Ali Musalman of Ajmer.
(4) Musammat Nur Jahan widow of Mohamed Ali Musal-
man of Ajmer,
Defendants, Respondents, Opposite Parly.
Successful defendant. Right of appeal. Practice-Costs on remand, Exparte
decresvwhether reasons can be Impeached In appeal on merits.

(a) A defendent has a night of appeal, even when the decree is not on
the face of 1t agninst him, of it imphedly negatives a night claimed by hime
ngawst the plamtff or the other defendants,

21 AllL 117 and 9 C. \W. N, 584 Relied upon.

+ (b) The propniety of exparte
Appellate court even in an Appeal on ments.

30 Mad. 54 and 46 Bombay 184...... Foll.

23 Cal, 738, 2 Rangoon 108 and 39 Al} 143 dissented from.

{c) In Ajmer-Merwara st is reascnable to prefer the view of the Allahabad
High Court in certamn classes of cases. But this is not an imariable
practice.  This court 1s nt hiberty to ndopt, in cases of difference of opinion,
the view that appeal to it the most.

< can be dered by the

{d) When a remand is necesutated by n mistake of the trial court and
not on account of any fault of the parties the proper order about costs 15 to-

order the parties to bear their own costs.
Date of judgment 16th August 1923,
Coansels—Mr Jasoda Nandan for Apphicant,
and Mr, Hem Chander fer Opposite Party.
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Subject matter of the case.

Application for revision under Section 115 of the code of
Civil Procedure against the judgment and decree dated
the 7th April 1928, passed by the Additional District Judge,
Ajmer, in Civil Appeal No. 73 of 1925.

Order.—Plaintiff brought a suit on a mortgage against four
defendants, Nanne khan, Yakub Ali, Wajid Ali and
Musammat Nur Jehan. The suit was heard ex-parte against
Nanne khan, but the Court held that he had been 1mproperly
added as a defendent as he was not a son of the mortgagor and
had no interest 1n the mortgaged property. A decree was
passed agaisst the other defendants. Nanne khan appealed
against the Decree, and the Appellate Court held that the trial
Court was wrong in proceeding ex-parte agamst him, allowed
the appeal with costs and remanded the case for re-trial in
his presence.

In this revision application by the plaintiff three points
have been taken:—(1) that Nanne khan had no night of appeal
as there was no decree agamnst him; (2) that, if an appeal lay,
the Appeal Court could only deal with 1t on the ments and
could not go nto the question of the propriety of the ex-parte
proceedings; (3) that plaintifl should not have been saddled
with the costs of the appeal.

The answer to the first point is that a defendant has a
right of appeal, even when the decree 1s not on the face of it
against him, if he 1s adversely affected by the decree, that is
if 1t imphedly negatives a nght claimed by him aganst the
plaintiff, and the other defendents. See Jamna Das Versus
Udeyram, 21 Allahabad 117, Krishna Chandra Versus
Mahesh Chandra, 9 Calcutta W.N. 584, and other cases
cited 1n Mulla’s Civil Procedure code under Section 96.  That
is the position here. Nanne khan claims to be interested in
the mortgage. That claim 1s expressly negatived by the
finding of the tnial Judge and impliedly newatived by the decree.
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The Second point is not so simple, because there isa
conflict of authority. Thé calcutta High Court (Jonardan
Versus Ramdhone, 23 Calcutta 738), the Rangoon High Court
{Raj Chandra Versus Ray, 2 Rangoon 108), and the Allahabad
High Court (Rummi Versus Azizuddin, 39 Allahabad 143) are
in favour of the view urged for the Apphc’mt, namely that in
" such an appeal the Court can not go into any question
connected with the appellant’s non- "lppeannce at the hearing.
On the other hand the Madras Hwh Court (Sadhu  Versus
Kuppan, 30 Madras 54) and the Bombay High' Court.
{Parvatishankar Versus Bair Naval, 17 Bombay 733, and Jethia
Lal Versus Varay Lal, 46 Bombay 184) have taken the other
view. (In the earlier Bombay case the Court held that, though
it could deal with the question of the defendant’s non-appear-
ance, it could not order a remand; but in Jethalal Versus
Varajlal it was held that, under the present code, the Court
has that power.) The only reason which the learned counsel
for the applicant has been able to urge for prefernng the former
authonties to the latter is that there has been a long-standing
connection between this province and the High Court of
Allahabad, and that it has been the practice m the past to
follow that 1igh Court 1n case of conflict between it and other
Hizh Courts. But that connection has now ceased, and,
though in certam classes of cases I daresay 1t would be
reasonable to follow the former practice (it has not been by
any means an wnvanable practce), [ do not think that the
preference for the Allahabad High Court can be at all strongly
stressed.  The matter 1s complicated by the fact that this

Court 1s a High Court, not anly for Ajmer-Merwara, but also
for kathiawar; that 1s the Judge is the same; and there is
certain occurences, to say the least of it, in deciding ponts
of law and procedure differently in the two capacites. At
any rate | consider that I am at berty to adopt the view which
on the whole appeals to me most.  The Madras case and the
latest Bombay case are more recent than the Caleutta and
Allahatad cases.  The latter are comvidered and discussed in
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the former. Adopting the Madras and Bombay view of the
law, I hold that the Additional District Judge was right, not in
considering the question of the propriety of the ex-parte
proceedings, and in remanding the suit for a re-trial.

As for the quetion of costs, I think thereis force in the
contention that plaintiff should not have been made to bear all
the costs of the appeal. It was a mistake of the Court itself,
and not any fault of the plaintiff, that necessitated the appeal
and the remand. On the other hand Nanne khan appears to
have been guilty of some negligence 1n falling to follow up his
application for restoration of the case. 1 modify the order of
the Additional District Judge by directing that the parties
should bear their own costs in that Court.

Otherwise the revision application is dismussed, and
applicant must pay half the costs of Nanne khan 1n thus Court.

The other Defendants in the case also appealed against the
decree, and their appeal was held to be disposed of by the same
order of remand. Plaintiff has made another revision applica-
tion against the order 1n that appeal. Rewviston Application
No. 63 of 1928. It 15 obvious, however, that as the suit1s to
be remanded for retnal, it must be remanded and retried as a
whole, that is as regards all the defendants. Application No.
63, therefore, 1s also dismissed, but there will be no order as
to costs.

Application distmissed.

Civil appeal No. 30 of 1928.

BEFORE MR. R.S BROOMFIELD, 1 C. S.

Hafiz Mohammed Bux, Bar-at-law son of Khan Sahib
Sheikh Allah Bux Contractor Applicant, Appellant.
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The Second point is not so simple,” because there isa
conflict of authority. The caleutta High Court (Jonardan
Versus Ramdhone, 23 Caleutta 738), the Rangoon High Court
(Raj Chandra Versus Ray, 2 Rangoon 108), and the Allakabad
High Court (Rummi Versus Azizuddin, 39 Allahabad 143) are
in favour of the view urged for the Applicant, namely that in
such an appeal the Court can not go into any question
connected with the appellant’s non-%}pp'enrpnce at the hearing.
On the other hand the Madras High Court (Sadhu Versus
Kuppan, 30 Madras 54) and the Bombay High' Court.
(Parvatishankar Versus Bai Naval, 17 Bombay 733, and Jetkia
Lal Versus Varay Lal, 46 Bombay 184) have taken the other
view. (In the earlier Bombay case the Court held that, though
it could deal with the question of the defendant’s non-appear-
ance, 1t could not order a remand; but in Jethalal Versus
Varajlal it was held that, under the present code, the Court
has that power.) The only reason which the learned counsel
for the apphicant has been able to urge for preferring the former
authorities to the latter 1s that there has been a long-standing
connection between this province and the High Court of
Allahabad, and that it has been the practice in the past to
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for kathiawar; that is the Judge is the same; and there s
certain occurences, to say the feast of it, in deciding ponts
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on the whole appeals to me most.  The Madras eace and the
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the former. Adopting the Madras and Bombay view of the
law, I hold that the Additional District Judge was right, not in
considering the question of the propriety of the ex-parte
proceedings, and in remanding the suit for a re-trial.

As for the quetion of costs, I think thercis force in the
contention that plaintiff should not have been made to bear all
the costs of the appeal. It was a mistake of the Court itself,
and not any fault of the plaintiff, that necessitated the appeal
and the remand.  On the other hand Nanne khan appears to
have been gmlty of some negligence 1n falling to follow up his
application for restoration of the case. 1 modify the order of
the Additional District Judge by directng that the parties
should bear their own costs 1n that Court.

Otherwise the revision application is dismissed, and
applicant must pay half the costs of Nanne khan n this Court.

The other Defendants 1n the case also appealed against the
decree, and their appeal was held to be disposed of by the <ame
order of remand. Plaintiff has made another revision applica-
tion against the order in that appeal. Rewvision Application
No. 63 of 1928. It 1s obvious, however, that as the smt1s to
be remanded for retrial, 1t must be remanded and retried as a
whole, that is as regards all the defendants.  Application No.
63, therefore, is also dismissed, but there will be no order as
to costs,

Application dismssed.

Civil appeal No. 30 of 1928.

BEFORE Mk. R.S BroowrieLp,1 C.s.

Hafiz Mohammed Bux, Bar-at-law son of Khan Sahib
Sheikh Allah Bux Contractor Applicant, Appellant.
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. Versus.

Musammat Amna Bibi widow of Khan Sahib Sheikh
Allah Bux for self and as guardian of her minor sons Mohamed
Hussian and Ahmad Hussain and her minor daughter Asgari
Begum residing at Ajmer Opposite Party, Respondents,

Indian Soceseslon Act.  Grant of Letters of Admlalstration Extent of sceurlty,
The value of the entire property for which the grant is made is not
necessairly the criterion for the extent of the secunty. A sscunty for an
amount which will afford a reasonable pr agamst melpractices is
quite sufficient.
1C. L.J. 180, 6 C. L. ], 453, 24 1. C. 202 relied upon.
Date of Judgment 21st August 1928.

Counsels:—R. S. Mithan Lal for Appellant,
and Mr, Ghisoo Lal for Respondent,

Subject matler of the case.

Appzal under section 299 Act No. 39 of 1925 against the
order passed on 21st. April 1928, by the Additional District
Judge, Ajmer, in case No. 50 of 1928.

Order —The Additional District Judsge has ordered the
applicant, to whom letters of administration have beea granted
of an estate belonging to hum and the opponents, to furnish
security to the extent of two thirds of the total value of the
estate, that 1s about the value of the share of the opponents,
The estate 1s a large one, and this order would necessitate
sectirity to the amount of about Rs. 1,60,000/-. Itas urged in
this appeal that this amount is excesive and beyond the ability
of the appellant to furnish.

The ordar granting letters of administration to theappellant
was mads on 20th. May 1927, and was confirmed by this
Court on 12th. Dezembzr 1927, but so far, it appears, practi-
cally nothing has besn bezn dons in the way of administering
the estate. 1 see no reason to doubt the appellant’s statement
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that he can not furnish security to the extent of two thirds of
the total value. I am also of opinion that it 1s not necessary
to fix the amount so high. The security is required ** for the
due collection, getting and administering the estate”, and the

+ value of the property is not necessarily the criterion; see
Manamaya Debi Versus Gangamoyi, 1 C. L. J. 180; Ameer
Chand Versus Mohanund, 6 C. L. J.453; Harendra Nath
Versus Ardhendu, 24 Indian Cases 202. The administration
will be subject to the control of the Court, and what is required
is such secunty as will afford a reasonable protection against
malpractices. There is a sum of Rs. 35,000/- on deposit with
a local firm of bankers. The security should certainly cover
.that, and say a year's income of the estate and the cash
already in the appellant’s hands. 1 consider that if security
be furnished for Rs. 50,000/- that will be sufficient. In
addition the receipt for Government Promissory Notes and
the certificates should be handed over to the custody of the
Court Nazir, so that they can not be disposed of without the
sanction of the Court. The Additional District Judge's order
will be modified accordingly.

The appellant must take steps to comply with the order
as modified without dealy, failing which 1t will be necessary to
consider the appointment of another admimstrator.

Appeal accepted.

Civil Revision application No. 123 of 1928.

BEFORE MR. G. C. SHANNON, 1. C S.

Moti Lal son of Champa Lal Saraogi of Sarana,
District Ajmer Plaintf Applicant.

Versus

Hindu son of Kishna Gujar restdent of Akhri Dustrict
Aymer Defendant, Opposite Party.
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Civil Procedore Code Section 151 and Order 9 rule 9.

(a) A suit dismissed for default cannot be restored under section 151 1f
no sufficient cause 1s shewn under Order 91 9 -
A L R. 1927 Cal. 158, A. 1. R. 1927 Patna 369
A L R. 1925 All 610 and A, I, R. 1927 Lah 622 Foll.
531.C 252,58 1. C. 748, A. L. R. 1927 Rangoon 58 and - N
A. M. L. J. 1927 Supp* 20 dissented from.
{b) Restoration of a st dismussed for default should not be refused if
the plaintiff was late by a few minutes only in arriving on the date of heaning.
46 Mad. 60, A, 1. R, 1925 Bom, 424 and
A. LR, 1924 Bom. 392 Relied upon.
Date of judgment 14th February 1929.

Counsels —Mr. G. P. Mathur for Applicant
and Mr Prabbu Dayal for Opposite Party

Subject matter of the case.

Application for revision under Section 25 of the Provincial
Small Cause Courts Act IX of 1887 against the judgment
dated the 14th. September 1928, passed by the Judge Small
Cause Court Ajmer, in suit No, 2852 of 1927.

Order.—In this revision application a large number of
authonties have been quoted, but the facts can be put ina
small compass. The applicant had filed a suit against Hindu
(Respondent) and obtamed a decree.  Against that Hindu
filed a Rivision Apphcation and obtained a stay order to
prevent Mot trom proceeding further with another (later)
suit for rent (1 e on a recurnng cause of action). The
revision application took a lonyr tune to come up for decision.
The applicant and s pleader were both absent on one
oceasion when the later smit was brought up (only fora further
order of mdjournment), so the cuit was dismissed but restored
as the pleader came in a few minutes later. On a subsequent
heanng the appheant’s pleader was away and the applicant
hine elf a hittle Jate as he was taking his meals—1His snit was
s ed and a raquest for restoration to file refused. From
that thns revon apphication,
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1 have had numerous rulings cited to me, and the Counsel
for the applicant asked me to restore the suit by bringing
section 151 Cuvil Procedure Code into play. He quoted 53
Indian Cases 252 (Bilasrar vs, Ason das) and 58 Indian Cases
748, A.L.R. 1927 Rangoon 58 but there 1s a considerable trend
of judicial opinion to the contrary, te. A.LLR. 1927 Calcutta
158, 1927 Patna 369 and 1925 Allahabad 610—This last is a
Full Bench ruling and perhaps had not been brought to the
notice of Mr, Murphy Judicial Commssioner when he passed
the order in Civil Revision Petition No. 48 of 1927 (Ajmer-
Merwara law Journal 1927 Supplement Page 20) The case
law 1s discussed at some length 1n A.LR. 1927 Lahore page 622.
The tendency here 15 to follow the Allahabad precedents and I
am tempted to follow the Full Bench ruling quoted above and
not invoke section 151 Civil Procedure Code. The ruling in
1927 Lahore page 622 shows that much of the ground has been
cut from under the older Bombay and Allahabad decisions.

But there 1s another set of decisions that give me a very
good Iine for my decision 1n thus case. [ refer to the rulings
in I.LL.R. 46 Madras 60, A.I R. 1925 Bombay 424 and 1924
Bombay 392; where 1t 1s pointed out that dismissal for a few
minutes lateness m arriving at Court 1s too heavy a penalty.
At the same time I would observe thatit 1s possible to cast the
late comer in costs. I allow this application and set aside the
order of the lower Court and order the applicant’s smt to be
restored to file for trial on the ments. In the circumstances
of the case the parties should each bear their own costs in this
Court. The costs i the lower Court hither-to incurred to be
costs in the cause.

Application allowed.
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Criminal Application No. 33 of 1929.

BEFORE MR. G.C. SHANNON, 1. §. C.
Fateh Chand Sethi of Ajmer Complainant-Applicant.
Versus.
Jethmal of Ajmer Accused Opposite Party.

Offevce of defamatlon<Trlal by Hon. Maglstrates-Propriety of,

The offence of def: 1s a hughly technical branch of law and it is
not possible for a Bench of Honorary Magistrates to properly appreciate the
many potenhahities 1n it for the defence or the prosecution, Such a case
therefore should not be allowed tobe tried by a Bench of Honorary
Magistmates.

Date of Judgment 4th October 1929.

Counsels'— Mr. Kaushaldas Vakil for the Applicant.

Mr. Raghunath Advoeate for the Opposite party.

Order—This is an application under Scction 526 of the
Crminal Proceedure Code for a transfer of a certain case of
defamation pending in the Court of Honorary Magistrates
Bench'A’ to the Court of some other Magistrate. Theapplhicant
is the complatnant in this case while Jethmal the Opponent
is the accused.

The grounds on which the transfer is sought are that the
offence of defamation 1s of a highly technical nature and the
Honorary Magistrates'are not lawyers, and would not properly
appreciate the legal issues involved in the case. Secondly
there are two factions in the community to which they belong.
The complainant might be decribed as reformers while the
acensad belongs to a less progressive section.  Amongst the
members of the Bench is a certain Doctor Gulab Chand Patni
He is not one of the members of quorum trying the case, but
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on Agust 27 last when the case came up for hearing he
continued to sit in the Court after other business had been
disposed of. Further more Doctor Gulab Chand is 2 member
of the accused's faction and also publisher of the SYADWAD
MARTAND, newspaper in which an article appeared on
15th August 1929 which attempted to prejudice the Complai-
nant and brings him and his party into disrepute. It was
therefore contended on behalf of Fateh Chand that he had
reasonable apprehension that he would not receive a fair and
mmpartial trial of this case before the Bench ‘A’ of the
Honorary Magistrates

Mr. Raghu Nath for the accused noted the fact that there
were 8 members of the Bench ‘A’ and it was not entirely
complimentary to remaining 7 members to suggest that they
would be influenced by the presence of Doctor GulabChand
or the fact that he was the member of that bench. It was also
urged that a bench would probably be able to appreciate
Defamation more shrewdly than a single magistrate. Mr.
RaghuNath contended that there was no ground for interference.

There is a great deal to be said for the argument that the
offence of Defamation isa highly technical branch of law.
There are no less than 10 exceptions i.e. under which a good
piece of defamation may not be punishable and it seems to me
highly improbable that the bench even if it contains a retired
Tahsildar, will properly appreciate all these many potenti-
alities for the defence or the prosecution. [ am definitely of
opinion that a case of this nature should not be tried by a
bench.

I do not think for one moment that the other members of
bench ‘A’ would be 1nfluenced by the fact that Doctor Gulab-
Chand is one of their colleagues. But I do very much regret
the article which he saw fit to publish. It is nothing short of
Contempt of Court, and in England, he, the writer, and the
editor of the paper would all heve been fined for Contempt of
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on Agust 27 last when the case came up for hearing he
continued to sit in the Court after other business had been
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Mr. Raghu Nath for the accused noted the fact that there
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would be influenced by the presence of Doctor GulabChand
or the fact that he was the member of that bench. It was also
urged that a bench would probably be able to appreciate
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1 do not think for one moment that the other members of
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Vd
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Court, for commenting on pending proceedings with a view to"
prejudicing the trial. A man who is a magistrate should not

have published an article of that kind. It is a scurrilous and

offensive article. '

I therefore direct that this complaint be tried by the City
Magstrate of Ajmer. He should obtain the complaint and
record from bench ‘A’ of the Honorary Magistrates.

Application accepted.
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Short Notes of Important Judgments.

1. Contract Act. Sections. 196 and 228, Principal not
liable for Agent's transactions i which the latter has deviated
from the former’s instructions. Principal may ratify such a
transaction 1f it results 1n profit and may repudiate 1t if it
results in loss.

Civil Revision Application No. 29 of 1928,

Date of judgment 6th September 1928,

Parties:—Firm Sheo Narain Balmukand of Gangapur
Versus Firm Ghisalal Pokhar Mal of Kekrr.

2. Factories Act section 2 {2) Persons employed for
packing of 1ce in saw-dust fall under the definition of the
word ‘employed’ as it 1s a process towards finishing of the
article to a stage when it is in a smtable conditton to be put
on the market.

Criminal Revision Petition No. 22 of 1929.

Date of judgment 15th September 1929,

Parties:—B. Prag Narain Valal of Agra Versus The
Crown.

3. Award. Revision. A revision application would le to
the High Court if the court proceeds 1n such a manner so as
to come within the ambit of section 115 Civil Procedure
Code.

Civil Revision application No. 142 of 1930.

Date of judgment 20th November 1930,

Parties :—Chagan Mal Versus Nand Mal
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4, Ornaments. Stridhan, Presumption.—There is no
presumption that ornaments are Stridhan.  On the contrary
in the absence of any evidence the presumption would be
that the ornaments formed part of the estate of the deceased
husband or father.

Miscellaneous Civil appeal No. 93 of 1930.
Date 23rd December 1930,
Parties :—NMst. Kistun1 Versus Kesari Mal.

5. Insolvency Act. Debt. Not barred—A debt not
barred at the commencement of the Insolvency proceedings
does not become time barred for the purposes of those
procecdings by any lapse of time.

Miscellaneous Civil appeal No. 1 of 1931,
(Raulway Junsdiction)

Date 26th March 1931.

Parties —DBulaki Mal & Sons Versus C. H. Westron &

others,

6. Insolvency Act. Section 20. For the appointment of
ad-interim  Recerver no notice to the creditors s necessary.

Miscellaneous Civil appeal No. 5 of 1931
Date 18th Apnl 1931,

Parties :—Rameshwar Lal Versus Laami Narain.

7. Civil Procedure Code. Order 21 rule 2. An oral
agreement as an adjustment of a decree cannot operate as a
bar to an ¢xceution application,
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Civil Revision .\pplication No. 117 of 1931,
Date 20th April 1930.:

Parties :—Noor Mohamed Versus Sukhan Raj & Co.

8. Transfer of Property Act. Sub~mortgage-Registra~
tion. No notice.—Registration of a sub-mortgage 1s no notice
to the Mortgagor; consequently payment of the mortgage
amount by the mortgagor to the mortgagee extingmishes the
mortgage and the sub-mortgagec has no remedy against the
mortgaged property.

Civil Second appeal No. 49 of 1930.

Date 11th May 1931.
Parties :—Seth Panna Lal Versus Seth Tikam Chand.

9. Contract Act. Surety bond.—If a surcty bond 1s not
executed simultancously with the principal bond, the surety-
ship is withont consideration

Civil First appeal No. 97 of 1930.
Date 27th April 1931,

Parties :—Daya Bhai Versus Doctor Onkar Singh.

10. Reference-Revision,—Even if a reference was or is
open to a party under Section 17 of the old Courts’ Regula-
tion, the High Court has power to interfere n rewvision in a
proper Case,

Civil Revision application No. 151 of 1930.

Date 14th May 1931,

Partses ‘—Seth Kalyan Mal Versus Mst. Dhanta Devi.
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11. Stamp Act. Contract-Validity of.—Insufficiency
of Stamp duty will not affect the validity of a contract.

Crvil Revision application No. 101 of 1930.
Date 12th December 1930,

Partics :—Sualal Versus Firm Kanahiyalal Ramchander

and Ram Niwas.

12. Criminal Procedure Code. Witness~-Diet expenses.
Civil suit.—There are no provisions in the Cruninal Procedure
Code authorising a Magsstrate to direct a complamnant to pay
a certamn sum as expenses or dict money to a witness summo-
ned on his behalf.

There is also no implied contract or agtecment between a
party to a criminal case and lus watness for payment of diet
money. Consequently no civil smit would lie for its recovery.

Civil Revision application No. 29 of 1931
Date 25th April 1931,
Partiess Allah Noor Versus Mola Bux.

13. Small Cause Court. Rent-Suits.

Non-Registration. Objection-Second Appeal. Muafi
Rent-Contract-Registeration.— The Small Cause  Courts
in Ajmer-Merwara have not been invested with powers to try
all classes of rent suits.  They can only try suits for bouse rent,

Objection about inadimissibility of a document on ground
of nen-registration can be taken for the first time in second
appeal.

A contract to collect Muafi rent requires compulsory
registration brcause it is a benefit arising out of land.
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Civil second appeal No. 89 of 1930.
Date 2nd January 1931.

Parties :—Mahant Sudersan Dass Versus Gulabchand.

14. Small Cause Court., Suit for mesne Profits~
Jurisdiction Article 31.—A suit for recovery of damages or
mesne profits for the use and occupation of a house is not
barred from the cognizance of a Small Cause Court under
Article 31. It 1s only when a defendant 1s alleged to have
actually received the profits belonging to a plaintiff that the
suit is barred under this article.

Civil Revision application No. 126 of 1930.
Date 15th January 1931,

Parties :—Choga Lal Versus Jai Narain.

15. Railway Receipt - Instrument of Title~-Transfer.—
A Railway receipt 1s aninstrument of title.  But mere delivery
of 1t 1s not suthcient to transfer the title, There must be an
endorsement 1n writing on 1t.

Civil Revision application No, 44 of 1931,

Date 15th May 1931.

Parties —The Secretary of State Versus Ramdhan Das
Kalyan Mal.

16. Lunacy. Medical Certificate. Insufficiency of—
Only after a lunatic has been so found by inqusition in the
prescribed manner has the court junischetion to proceed to

consider the appointment of a manager A medical certificate .
is not enough.
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Miscellaneous Civil appeal No. 74 of 1930.

Date 2nd December *1930.
Parties :=—Mst. Chanda Versus Mool Chand.

17. Pleader’s Fees. Contested claims.—Even when
defendants confess judgment after issues have been framed,
pleader’s fees is to be calculated as in an uncontested claim.

Civil Revision application No. 55 of 1931.

Date 11th April 1931,

Parties :—Shive Narain Versus Raja Ranchor Sen.

18. Civil Procedure Code-Order 6 rule 17.—A plaintiff
cannot be allowed, without amendment of the plaint, to shift
his position so completely as to alter the capacity in which he
purported to sue,

Civil Revision application No. 112 of 1930,

Date 12th December 1930-

Parties :—Chand Versus Kistur Mal.

19. Civil Procedure Code. Section 73. For purposes of
rateable distribution it is not necessary to attach the property,
mere making of an execution application before sale-proceeds
are received is sufficient.

Civil Revision application No. 119 of 1930.

Date 11th December 1930.

Parties :—Bansi LalVersus Safiuddin, Nath Mal & others,
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20. Suit against Shebait-Non-joinder of temple.—A
suit against a Shebait of a temple is not bad for non-joinder
of the temple merely because the defendant has not been
described in the title as Shebait.

Civil second appeal No. 22 of 1930.

Date 19th January 1931.

Parties :—Dadmat Das Versus Mandir Sri Raghu Nathji.

21. Execution application. Plea of Limitation. No
estoppel or waiver.—In an execution case when the court has
gone no further than the 1ssue of a notice to the judgment-
debtor and has made no order for execution-the question of
bar of limitation can be raised 1n a subsequent application for
execution. In such a case no question of estoppel or waiver
arises.

Civil Revision application No. 18 of 1931.
Date 1st May 1931,

Parties :—Syed Abdul Aziz Versus Chand Mal.

22, Joint jHindu Family Business. Acknowledgment
by one member:—Members of a Joint Hindu family carrying
on a family business are in the position of partners as regards
acknowledgment by one member of the family of a debt due
by the family business can be availed by the creditor against
the family as a whole.

Civil Revision application No. 56 of 1931.
Date 6th May 1931,

Parties:—Firm Jeth Mal Kishen Lal Versus Mangi Lal.
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23" Death of Respondent. Appeal. Abatement.—The
only criterion is whether an effective decree can be passed
against the surviving respondents.

Civil appeal No. 54 of 1930.
Date of judgment 23rd January 1931
Parties:—Seth Amar Chand Versus Dan Mal Bachraj.

- 24, C, P. Code Order i rule 9. Abatement. Appeal.—
\When necessary notice is issued on an application under Order
1 rule 8 it is immaterial whether any formal order indicating
permission under the rule has or has not been recorded. Tl}e
suit is to be deemed a representative suit.

Even where the suit had abated the effect of bringing fresh
representatives on the record would be toset aside g -
abatement and the question cannot then be agitated in ap)

Civil Second appeal No. 72 of 1930.
Date of judgment 4th M

Parties:—Bagicht Dallalan Versus Hira Das an
Das. 1
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1. Abatement.—(a) The C P.C does not contain any specific pravision for
the abatement of a smit or an appeal as a whole when the night
to «ue or appeal does not survive, Such an abatement s m
the nature of a dismussal of the suit or appeal as incompetent
and amounts to a decree.

{6} By death of a coparcener after decree, the appeal does

not abate as a whole. 4. J. 77,

2. Auction sale... The absence of a final decree for sale will not necessanly
vitiate the proceedings of the Court n execution leading to the
sale of the property 1if an order for sale 18 passed on a notice to

the Judgment-Debtor
4+ J. 58.

Adverse Possession.—\Vhen the hereditary manager of an estate
abenates the estate, the possession of the alienee becomes
adverse to the manager and lus successors from the date of the
alienation as heritable estates could not be created to take effect

3.

as successive life estates

4 J. 44
Mere non-payment of rent for many years would not
constitute the tenant's possession adverse to the Shamtat. To
constitute adverse possession there must be spme defimte act
on the part of the tenant constituting a demal of the landlord's

title.
4. J. 61,

4. Appeal—(a) An appeal 1s a mere continuance of the original
proceeding mmtiated by the filing of the plaint.
() A nght of appenl 1s a vested night which 1nheres jp
a party from the commencement of the action in ghe
Court of first instance
(¢} Thenght of second appeal 1s not a natural ora burgl

right of a party.
4.1 7.

———An appeal hies from an order of abatement,
4. 1. 77,
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——A respondent in _sccond appeal can not reopen issues of

fact decided agminst liim by way of filing cross objections,
4. ]. 84

5. , Burden of Proof.—In a son’s suit for declaration that the mortgage
was invalid, the burden 1s on the mortgagee to prove that it

was for legal necessity or an antecedent debt.
4.). 22

6. Civil Procedare Code.S, 11.—(az) \When an order directing exccution
to proceed has been made, that order if not reversed n appeal
will operate as res-judicata i a subsequent applicibion
regarding the vahdity of the first appheation.  But if such an
order 1s made without notice to the Judgment-Debtor, the order
does not operate as res judicata.

(b) The order at ope stage of a procceding does not
operate as tes-judicata by implication 1n respect of an issue

tsed ata later stage of the same proceeding.
4. ]. 94

—For a Judgment of an 1ssue against one person to operate
as res-judicata as against that person’s alleged successor, 1t must
be shewn that the successor 1s 1n fact the legal representative
of the former party tn respect of the 1ssue 1n question

4 1. 108,

S. 60-clauses (h) & (i). (¢) The word salary’ in cl. (h}of S. 60
C P. C. means the pay of a post drawn by a man on duty,
while the word, ‘allonance’ means all that the incumbent
receives in the shape of leave pay while abent from duty,  »

{5) The leave pay s worhed out at the average pay
far the preceedio 22 manths xud of st s less than the salary of
the post, 1t 15 wholly exempt under S. 60 (b} C. P. C.

4. 3. 37,

S 99.—The trial by a Sub-Jndire of a surt tnable by a munsiff is
mere wwregulirity curable by S, W C P C.
4. J. 61,

S, 105.—An ord-r <ettingr aside alatement or exparte decree can
rot te challenuedn appeal as 3t s not an order affecting the
ments of the cae.

305010
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S. 110, clauses 1 & 2 —() The second clause of S, 110 C. P. C.is
to be read as an alternative to the whole of the first clause and
not merely as an alternative to the second restrictions in the
first clause.

(6} Where the decision in appeal affects an interest n
property of the value of ten thousand rupees or upwards even
though outside the immediate subject-matter of the suit clause

2 of S. 110 would apply.
4.J. 52,

S. 115.—1f the Court acts in the exercise of 1ts inherent jurnisdiction

otherwise than in accordance with the provisions of 0. 9 r,

9 and 13, 1t must be held to have exercised a Jurisdiction not

vested in 1t by law.

4. J. 39,

{a) Itcannot be held that the executing court acted

without Jurisdiction in ordering the sale, if an order for sale 1s
passed after notice to the Judgment Debtor.,

() Further 1t can not be held that the court acted
irregularly 1n not taking into consideration an objection which
was never put forward before 1t.

4.]. 58.

Discretton to fix nstalments 15 a Judicial discretion and
farlure to exercise 1t 1n a Judicial manner 1sa ground for revision,
4. 1, 75.

5. 149.—Concession allowed by this section can not be claimed
as of night It 1s not obligatory upon the court to allow time to
remedy a defictency 1n court fee 1n the case of a memo. of appeal.

4. J. 27,

S.151.—{a) The Jurisdiction under Section 151 C. P. C 1s of a
residuary nature and can not be exercised m respect of a matter
for which specific provision 1s made i the C P. C.

{b) The court has no Junsdiction under § 151 C. P. C.
to set aside an exparte decree or to restore a suit dismissed for
default, if no suificient cause 1s shewn for dotng so.

4 ). 39,

0. 17. r. 3.—Tlus rule has no application, where a defendant fails to
appear and an order directing the swit to proceed esparte is

passed, even though the decree 1s passed on ments
+.J. 34,
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0. 20, r. 21.—Where no evidence has been adduced on the question
of defendant’s mability to pay, a court is not entitled to fix

instalments,
. +.J. 75

0. 21, r. 90.—Under 0. 21. r. 90. C. P C. the only ground for setting
aside assale, is some material irregularity or fraud in publishing
1. Non-mention of the valuation of the property in the sale

proclamaticn s not a materal irregularty,
4. J. 58

7. Cesses._The levy of cesses c. g. Kholri, Jhumpn, Andhli and Neota by,
Istimrardars has never been prolubited by Government and 1s
therefore not tllegal. Colone] Dixon's Robkar of 1854 refers
only to Patels & Bhumias and not to Istimrardars.

4.]. 108,

8. Courts Regulation No. I of 1877.—The old Courts Regulation is not
merely procedural, It not only confers but also restricts the

rights of appeal laid down by the C. P. C.
)2

55, 5 & 25.~Under S, 5, power to define such Junisdiction was not
specifically reserved to the Chief Commissioner and so sections
5 & 25 should be read in a non-contradictory nature. Under S.
25 the Chief Commissioner has power to define the Jurisdiction
of various Sub-Judges and Munsiff's in the [hstrict and these
Courts exercise Jurisdiction only wathin the local lnmts so

defmed
4 1 69,

S. 17-Reference.—Under $. 17 of Aymer Courts Regulation of 1877.
Reference 1 forma paupens 15 competent. 4. Jo 02,

9, Courts Regulation No. IX of 1926 (New) —Under the new Regulation
all second appeals lie to the Court of the Judicial Commusssoner.
Ihstrict Judpe has no Junsdiction to hear second appeals even

11 cases filed before its coming into force.
4. ], 15

A\Whete the Junsdiction of Sub-Judses and Munufls
iedefined by the Chief Commussiones under S, 7 of Resulation
No. IN of 1900, the Commussioner has no power to it such
Junisliction under S, 25 of the same Regulttion

4. J. 69,
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10 Custom.—A custom to obtain legal recogrition must be shewn to be
of ummemorial existence, certain and invariable,

4. 1. 108.

11, Decreessetting aside of.—A suit to set aside a decree passed by a
Court without territonal Juriediction 1s maintainable for there
1s & lack of Jurisdiction ab-nitio, but no suit would le for

want of pecumary jurisdiction,
4. J. 103,

12. Easements Act.—(a) Every person has a right to add to or build his
own premises provided he doesso without material mvasion
of the nght of his neighbours.

(6) To justify the grant of an injunction, the threatened
disturbance must interfere matenally with comfort of the
owner,

(c) The test is laid down by S. 33 of the Easements Act.

(d) In such a case the Court 1s entitled to take into con-
sideration 1ts own opimon formed on personal inspection and

base 1ts decision on 1t,
4. J. 8%,

13 Evidence Act S. 27.—(a) To see whether a statement is
admissible under S. 27, 1t 1s necessary to know whether
the alleged discovery of fact was made 1n consequence of
the, information so conveyed

() The principle underlying 1s that discovery of factisa
material guarantee of the truth of the particular informa-
tion, which led to the discovery.

@

{c) Sucha alone 1s not to support &

conviction.

4. J. 100.

S. 30.—Confessions under this section are not statements made on
oath and the accused agamnst whom they are made have no
opportunity to cross exatmine the person makmg the confession
and so the weight to be attached to a confession againsta co-
accused 15 something less than the weight to be attached to the

evidence of an approver.
4] 72,
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14. General clauses Act S, 26, —By virtus of S. 26 General clauses
Actand 5. 71 I. P. C. 1t is not illegal to pumsh abetment of

the offence under the Salt Act under . 117 L. P. C.
+.J L

15. Hinda Law,—(q) Joint Family Property—whether a property 1s a
jomnt famly property 1s a question of fact.

(b) Rights of Manager and father—according to the
interpretation of the Mitakshara in U. P. a coparcener can not
alienate s undivided interest without the consent of the
other coparceners except for® legal necessity or n the case
of father, for payment of an antecedent debt.

{c) The whole of the family estate is hiable 1n & personal
decree agamnst the father unless the sons prove that the

debt was contracted for 1llegal or immoral purpose.
4. J. 22

16. Interpretation of statutes,—A statute giving or tahing away a right of
appeal 1s not merely procedural and has no retrospective effect.
The pending suits are governed by the old law unless express

hd provsion 1s made regarding them 1n the new statute.
+ )7

17. Limitation.—Limitation s purely a matter of procedure and no
hugant has a vested night in procedure. If the law of

Limitation 18 changed duning the pendency of a suit the new

law governs the case 1n its further stages and not the old one.

+.J. 7.

Art, 10 & 120,—Suit agninst a rnval clamant s not a swit for
pre emption but for substitution on the ground of a preferential
right to pre empt.  Art 120 apphes and not Art 10, DButsf no
steps are taken within & year after sale towards pre-emption the
swit 1s barred. 4. J. 15,
——Lmitation for an apphication under S, 17 of the Courts
TRegulation 1s to be puted after excluding tune taken up in
obtainmng copy of judgment.

4. J v,

—A { t of the Li it Act does nct operate

retrospectively, <o as to validate applications which veere time

barred under the old law,
4. ). 94,
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24

23

7

Land and Revenue Regulation-S, 7.—S. 7 of the Regulation apply
to agricultural Jands and bwlding sites whether situate in
a village or town and under that Regulation an occupant of

unimproved shamlat land i¢ a statutory tenant-at-will,
3. 61

Maintenance, Grant-Nature of —Successive enjoyment for genera-
tions, without interference, of land granted to the original
grantee for maintenance justifies the presumption that the
onginal grant was intended to be absolute.

4.1 44,

Mokemmadan Law.-—Adoption is unknown to Mohemmadan Law.
Any custom by which 1t 15 recognised is to be strictly proved.

4, ] 44

Musalman Wakf Act-S. 10 —Failure to file accounts amounts to
an offence under S 10 of the Act and hence the Distnict
Court has no power to pumish for such a failure which can

only be done by Magistrate after a due trial. ,
4. 1. 97,

Penal Code, SS. 40, 71 and 109-117 —The effect of these sections is
that abetment of any offence is an offence under the Penal
Code, whether the act abetted 1s itself an offience under the
Penal Code or not. .
431
Possession.—Even 1f a person has not a complete legal title, if he s
1n lawful possession of a property for a long time, he is entitled
to protect his possession against an outsider,
4, ], 32,
Practice,—The strict interpretation of Mitakshara as adopted by the
Allahabad High Court must be followed 1n Ajmer-Merwara.
Where there 1s divergence of views of the different High
Courts, Allahabad view 1s to prevail,
4. J. 27
Pre-emption. RegulationNo. Il ef 1877, —Greater utility 1s ng ground
for pre-emption unless a custom to the contrary 1s establshed.
4.3, 15,
A (@) In the case of rnyval claimants for pre-emption the fact
that there isa prior decree in favour of one g1ves hym no
preference over the others, nor in the absence of 2 custom
larger extent of vicinage a criterion for determin.zuan of F
question of pniority.
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(b} In such cases the best way of deciding the rival claums
is to cast lots on the analogy of S. 9 of the Laws Regulation.

4 ]. 64,

(@) The burden of proving a custom of pre-emption in the
sub-division in which the property is situate lies upon the
plaintiff.

(5) A mohalla in Ajmer is a unit for the purposes of S. 8
of Regulation No. I11 of 1877.

(c) Evidence of custom of pre emption 1n one mohalla is
not sufficient proof of the existence of a similar custom in the
other mohalla,

{d) A single instance of pre-emption even in conjunction
with 1 ary eviderce aflorded by instances from other
mohalias, is msufficient to prove the existence of a custom in a

mohalla.
4 1.6l
26. Provincial Small Cause Court Act.—8.25—Under S. 25 of P.S.C.
Courts Act, the High Court is not intended to perform the
functions of n court of appeal and would not ordinarily interfere
on questions of pure fact, Scope of S. 25 explained.
. +4]. 66.
27, Rent.—Rent as opposed to compensation for use and occupation can
only be claimed from the date of the notice of demand and
not for a period prior to it.
4 3. 61,
28, Review.—(a) 1t 1s no ground for resiew that another judge nught
take a different view of the law, nor that if another opportunity
were given, the court might be persuaded to come to another
conclusion.
{5) 1f the court has to go deeply mto the whole record and
law bearing on the case, it is not an error apparent on the face

of the record.
+J.7

29. Salt Act—S, 9—S. 9 does not embrace all abetments but deals only
with simple cases of abetment. So punishment !Pr serious
cases of abetments by the public at large under S, 117
I. . C. is potsllegal, Effectof $S, 40and 71 1. P. C,
and 8. 26 General clases et dicussed.

L
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Criminal Application Ne. 43 of 1930.

BEFORE Mr. E. H. P. JOLLY r.cs.

-~ Chand Karan Sarda Advocate, Ajmer,

Amicus- cufiae —A[;[zlicmxl.

In Re.-Crown through M. Atiquallah Khan Sub-Inspector of
Police and Salt Revenue Officer, Pushkar—Opposite Party.

Versus.

Pandit Sohan Lal son of Misri Lal
Brahmin of Pushkar—Accused.

Salt Act Section 9. I.P.C. Section 117.

(a) The pumshment under Section 117 Indian Penal Code for abetment
of an act which 1s an offence under the Salt Act and even though not an
offence under the Penal Code 1s not illegal  Section 9 of the Salt Act does
not embrace all abetments but deals only with simple cases of abetment by
indivtduals while Section 117 Indian Penal Code apphes to serious cases of
abetment by the public at large.

General Clauses Act S. 26 ILP.C. Ss. 5 and 71,

(b) \Whether an act 1s a separate offence or not under the Penal Code
15 immatersal, by virtue of Section 26 of the General Clanses Act and Section
71 of the I, P, C. 1t is not illegal to pumish abetment of an offence under
the Salt Act under Section 117 of the Indian Penal Code even if a punish-
ment 1s provided by the Salt Act itself for such an offence. The principle
that the provisions of a Special Act override the provisions of a General Act
has been accorded very considerable but not unnersal recognition and the
provisions of Section 5 of the I P.C. are to be read in a manner that would
reconcile them with those of Section 26 of the General Clauses Act. The
provisions of a General Act would have no apphication only when the prosi.
sions of a Special Act are so drafted as to exclude the application of the
General Act specifically ot by necessary implication. The use of the words
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‘within the meaning of the Indian Penal Code' tn Section 9 {c} of the Salt Act
does not spexifically or by necessary implication exclude the application of
the provisions of the Indian Penal Code. To make the provisions of Section
26 of the General Clauses Act and Section 71 of the Indian Penal Code
applicable 1t 15 not necessary that an act should be an offence both under the
Special and the General Act.

Indian Penal Code Sections 40 and 109-717.

The effect of the provisions of Sections 40 and 109-117 of the Penal
Code 1s that abetment of any offence 1s an offence under the Penal Code
whether the act abetted 1s 1tself an offence under the Penal Code or not.

Date of judgment—12-12-1930.
Counsels:--Mr. Gauri Shanker Bar-at-law for the applicant.
The Public Prosecutor for the Crown.

Subject matter of the case.

Application for revision under Sections 433 and 439
Criminal Procedure Code against the order dated the 8th
October 1930, passed by the Sessions Judge, Ajmer.

ORDER.

This order deals with six companion applications for
revision Nos.43, 44, 45, 46, 47, 49 and 50 of 1930. The point
at 1ssue i all these cases is the same and may be biiefly
stated as whether a conviction under Section 117 1. P. C. is
competent 1 view of the provisions of Section 9 (c) of the
Indian Salt Act X11I of 1882, The arguement advanced on
behalf of the applicants is ta the effect that Section 9 (c) of
the Salt Act creates a substantive offence of abetment in
respect of offences under the Salt Act and therefore by the
provision of Section 5 I. P, C., the provisions of the Penal
Code dealing with abetment are escluded in respect of
offences under the Sait Act; in other words any sort of
abetment of an offence under the Salt Act is punishable
under the Salt Act alone and not under the Penal Code.
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Now it is provided by Section 71 1. P. C. and Section 26
of the General Clauses Act where an Act constitutes an
offence under two or more enactments the offender 1s lable to
be punished under either or any of those enactments but he
may not be punished twice for the same offence. Itisargued
however that this provison 1s not applicable where the act 1n
question 1s not a separate offence under each of the
enactments as 1s alleged to be the position here. In support
of this argument 1s cited the case of Oudh Bar Assocration in
Re. King Emperor Versus Mohan Lal reported 1n Oudh
Weekly Notes Vol. VI at page 497, It is there conceded that
the provision of Section 26 of the General Clauses Act apply
in such a case as Queen Versus Ram Chandrappa (6Mad. 249)
where the failure of the accused person to obey a certain order
constituted an offence both under a local Regulation and under
the Penal Code though the act was much more heavily
pumshable under the Penal Code than under the local
Regulation.

It 1s sought however to distinguish the present case on the
ground that, as stated in the judgment i the Oudh Case
referred to above, here the act abetted is not a separate
offence under the Indian Penal Code but is an offence
exclusively under the Indian Salt Act, and it is argued that
in such circumstances the provisions of Section 26 of the
General Clauses Act have no application. Now 1t is undoub-
tedly true that the act abetted, viz unauthorised manufacture
of salt, is an offence under the Salt Act only and not under
the Penal Code but that is not the act for which the offenders
here have been convicted and punished; the act for which
they have been pumshed is the act of abetment; the effect of
the provistons of Scctions 40 and 109-107 of the Penal Code
is that abetment of any offence is an offence under the Penal
Code whether the Act abetted is itself an offence under the
Penal Code or under some other enactment, and I am unable
tosec that this remains any the less true even if the other
enactment itself provides a penalty for abetment of contra-
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vention of its own provisions. By way of illustration we may
consider the case of an enactment such as the Forest Act
where no specific provision is made for penalising abetment
of offences under the Act itself; abetment of an offence under
the Forest Actis then pumshable under the Indian Penal
Code as an offence under one of the Sections 109-117 IL.P.C;
now 1if we assume that the Forest Act is amended by the
addition of a section penalismg abetment of an offence
under the Act, such addition renders such an act of abetment
any the less an offence under the Indian Penal Code in the
absence of any specific provision to the contrary? Itisno
doubt true that the penal sections of the India Penal Code
relating to abetment are not self-sufficient in so far asit is
necessary to go beyond those sections in order to establish
that the act abetted is 1tself an offence, but by reason of the
provisions of sectton 40 of the Penal Code it 1s immaterial
whether for that purpose we have to look to some other
section of the Penal Code or to some section of some other
enactment, 1n the present case Section 9 (a) of the Indian
Salt Act It appears to me clear therefore that the acts
which formed the subject matter of the present prosecutions
constituted offences within the definition both of Section 9 (¢)
of the Indian Salt Act and Section 117 of Indian Penal Code,
read with Section 9 (@) of the Indian Salt Act and that
prima facie the provisions of Section 26 of the General
Clauses Act are applicable,

‘The argument that when a general and aspecial Act each
provides different punishments for the same offence the provi-
sions of the special Act in that respect should be deemed to
over side those of the general Act is of a different nature and
is based upon the provisions of Section 5 of the Indian Penal
Code. This is a principle which has undoubtedly been
accorded very considernble, though I venture to think not
universal, recognition (cf. The case reported in 6 Mad. 249
cited above). Section 5 of the Penal Code provides that.
nothing in that Act is intended to repeal, vary, suspend or ’
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effect any of the provisions of any special or local law and
this has to be reconciled with the provisions of Section 26 of
of the General Clauses Act. Now it 1s conceivable that the
provistons of a special Act might be so drafted as specifically
or by impheation to exclude the appheation of the provisions
of a general .\ct and where that 15 the case 1t would undoub-
tedly be wrons to apply the provisions of the general Act. In
the present cuse 1t 15 suggested that all the penal provisions
of the Penal Code relating to abetment are so excluded by the
words  “within the meamng of the Indian Penal Code” which
quahfy the word “abets” tn Section 9 (¢) of the Indian Salt
Act. These words, 1t 18 suggested, connote abetment i all
or any of the forms and vanations rendered punishable under
the Penal Code, including that 1s to say sumple abetment and
the aggravated form of abetment contemplated in Section
117 of the Penal Code. It seems to me however that to extend
the word “meanming” to cover not only the definition and
explanation of the act of abetment but also the various
offences into which the element of abetment enter is a plan
violation of the language used. The words “within the mean-
g of the Indian Penal Code” convey to me merely the idea
that i order to ascertain what constitutes abetment we are to
look to the relevant sections of the Penal Code that is to say
sections 107,108 and 108A. Nor dozs it seem to me reasonable
to suppose that by the use of those words the Legislature
intended to exclude the possible application for example of
Section 117 of the Penal Code; had it been the deliberate
mtention of the Legislature to enact that while abetment of
all other offences by the public should be punishable with
three years rigorous imprisonment abetment of offences under
the Salt Act by the public should alone be pumished with not
more than six months imprisonment 1 venture to think that
that intention would have been clearly evpressed in
section 9 () of the Salt Act. The Salt Act makes no
specific provision for the offence of abetment by the public
\7 and I see no reason why that lacuna should not be
filled by reference to the Indian Penal Code in exactly the
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same way as the absence of any specific penal provision for
abetment 1n, say, the Forest Act is remedied by reference to
the appropriate provisions of the Penal Code. The existence
of Section 117 of the Penal Code implies the recognition of the
fact that abetment of an offence by the public is of a more
serious nature than a simple act of abetment, it is indeed a
sort of multiple abetment and as no provision is made for such
multiple abetment in the Salt Act and there1s in that Act
nothing which would specifically ‘exclude the application of the
provisions of section 117 I. P. C. the offence is in my opinion
properly pumshable under section 117 I.P.C.

The only other question which has been raised is that of
the alleged severity of the sentences passed. These, in all
cases but one, amount to two years rigorous imprisonment.
The maximum sentence under section 117 IP.C.is three
years imprisonment and 1t must be recogmsed that persistent
attempt to induce the public to break the law merely for law
breaking's sake do constitute a serious menace to peace and
order and to society generally. The fact that I have before
‘me here no less than nine cases of persons convicted under
Section 117 indicates that the attempts were wide-spread.
It has been urged however that they were in fact fruitless so
far as the district of Ajmer-Merwara is concerr}ed; that no
doubt as due to no fault of the offenders, but the punishment
provided for abetment in the Penal Code 1s governed largely
by the result of the abetment and 1t is, I understand, a fact
that the efforts of the offenders in the present case were attended
with no great results in Ajmer. The sentence of two years
rigorous imprisonment is to my mind some what severe, and
while I by no means desire to lay down any standard or to be
understood to imply that circumstances might not arise which
would call for the imposition of even more deterrent sentences,
1 am prepared to take into consideration the fact that these
were the first prosecutions of the kind here launched, and in
the hope that further prosecutions of this kind may not be
found neccessary now that the law has been vindicated I
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reduce the sentence to one years rigorous imprisonment in the
tase of the convicts Pandit Sohan Lal, Narsingh Das, Bijey-
Singh, Hari Bhau Upadhya Chima Nand, Knshna Gopal,
Baiy Nath Mahodey, and Vaidh Ishwar Dutt.

Application rejected. Sentence reduced.

Civil Review Application No. 91 of 1930,

BEFORE Mr. G C.SHANNON 1 C. 8.

Modu Lal son of Badri Das, (2) Ghisu Lal son of Badri
Das, (3) Amar Chand son of Chand Mal, (4) Shanker Lal son
of Chand Mal Malu Maheshwaries of Ajmer

Applicants.

Versus.

Mohan Lal son of Lachmi Narain Brahmin of Ajmer.
Opposite party.

Review-Grounds of-Error on the face of the record.

(«) It1s no ground for review that another Judge might take a different
view of the law, nor that if another opportumity were given the court nught
bé persuaded té come to another conclusion.

(b} If a court has to go deeply into the whole recerd and law bearing on
the case, 1t 1s not an error an the face of the record.

Luinutation Statute Mercly Procedural.

(¢) Limitation 1s purely a matter of procedure or adjective law and no
litsigant has & vested right i procedure.  If the law of inutation ts changed
during the pendency of a swit the new law governs the case 1 its further
stages and not the old one.

Old courts Regulation Not merely procedural
(d) The old courts Regulation No 1 of 1877 15 not merels procedural.

Tt not enlh confers but also restricts the rights of appeal lud down by the
Civil Procedute Code.



Right of Sccond Appeal.

(e) The nght of second appeal 1s not a natural or a birth-right of a
party such a nght must be conferred by a statute,

(f) A statute giving or taking away a right of appeal is not merely
procedural and has no retrospective effect. The pending suits are governed
by the old law unless_espress provision 1s made regarding them 1n the new
statute.

Colonial Sugar Refining Co. Vs. Irving (1905) A. C. 369 Foll,

(g) A right of appeal 1s a vested night which inheres in a party from
the commencement of the action 1n the court of first instance. 1928 Lah,
(A LR) 627 F. B, 50 All. 965 F. B., 13 Cal. 86, 1927 Mad. (A, I. R) 977
F. B, 10 Bom L. R. 330, 1930 All (A I, R.) 225 F. B. 38 Mad. 101 Foll.

Appeal. Mere continuance of suet,
(I An appeal 1s a mere continuance of the original proceeding initated
by the filing of the plamnt.

1929 AlL (A, L. R.) 756 Foll,
Date of judgement—30-10-1930.

Counsels; Messts. V. G, Bapat and Ghisu Lal for the
Applicants.

Messrs. Mohan Lal Capoor and Prabhu Dayal for the
Opposite Party.

Subject Matlter of the case.

Application for review under order XLVII Rule 1 Civil
Procedure Code against the judgment and decree dated the
14th May 1930, passed by the Judicial Commissioner, Ajmer-
Merwara, in Civil Appeal No. 51 of 1929,

ORDER

These are two review applications, Nos. 91 and 92 of
1930 against the decision of Norman J. C. recorded in Civil
Sccond Appeals Nos. 48 and 51 of 1929, .
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In those appeals two preliminary points were taken. The
first was that no appeal lay. That point referred to the fact
that there had been cross appeals in the court of the Special
Additional District Judge a single judgment was written but
saparate decrees were drawn up for each appeal. The ongi-
nal plaintiffs filed a second appeal in respect of one decree
but did not appeal against the other. At the end of the long
judgment which 1s divided into two parts dated 10th and
12th April 1930 respectively, the learned Judicial Commi-
ssioner granted seven days within which to file an appeal
against the second decree of the lower appellate Court. That
finding has not been challanged 1n these review applications.
But the further prebminary objection was taken that the
second appeals did not lie to the Judical Commussioner’s
Court  The argument was that the smit out of which they
have ansen had been instituted prior to the 1st of January
1927 and consequently the forum of appeal was determined
by Regulation I of 1877 and not by Regulation IX of 1926.
The point was that the lower appellate court confirmed the
decision of the trial court and so section 17 of the Old
Regulation apphes and the only remedy available to the
appellants 1s to move the court of first appeal to draw up a
statement for submussion to the High Court of Allahabad.
This preliminary objection was discussed at pages 6 to 11 of
Mr. Norman's judgment and 1t was upheld and consequently
he directed that the memoranda of appeals should be returned
for presentation to the proper court. From that decision
Modulal and others come 11 review.

At the same time I might mention that simultaneously
with these review applications these points as to the torum of
appeal and the period of hmitation for the presentation of
appeal were argued 1 connection with the second appeal No.
39 of 1930 (Seth Kalyan Mal vs. Snimatt Dhanta Dewi).  In
the review applications the point of Iimitation does not arse
and I shall discuss that in a short judgment separately in
Civil Sceond Appeal No. 39 ot 1930.
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The other point had been argued at great length and it is
common to all the three cases. After very mature consideration
1 am of opinion that the review apphcation must fail. In the
first place 1 should like to deal with the preliminary objection
on the broad principle that there is no error apparent on the
face of the record. The whole case was argued almost denovo
or as it was an appeal and not a review application. It is no
ground for review that another Judge trying the case might
have taken a different view of the law nor 1s ita ground for
review that if the applicant were given another hearing or
aliowed to argue his case again e would be able to persuade
the court to come to another conclusion or perhaps have
secured a verdict in s favour. A Review application cannot
be allowed 1f the court has to go deeply into the whole record
and law bearing on the case. .

The whole burden of the case turns on the forum of appeal
and Mr. Norman following Broomfield J. C. has accepted the
ruling of Chandrika Pd. Vs. B. B & C. 1. Rly. (Cwvil Re-
vision No, 59 of 1928) There Broomfield J. C. relying ona
judgment of the Privy Counci] in Colonial Sugar Refining Co.
vs Trving 1905 L.J. RJ(P. C.} 77, held that the forum of appeal
must be determined by the old Regulation and that the new
Regulation of 1926, in so far as it determines the forum of
appeal, 1s not retrospective and does not affect suits nstituted
before it came mto operation. Mr. Norman accepted that
statement of the law and therefore returned the memoranda
of appeals for presentation to the proper court.

Limitation i1s purely a matter of procedure or adjective
law and no litigant has a vested right in procedure. The
law of limitation particulary speaking lays down a period
within which the right of appeal or seeking revision is to be
exercised and 1f the law had been altered during the period of
pendency of the suit then the new period of limitation governs
the case.

Mr. Bapat who argued the case on behalf of the applicants
{or the appeliant 1n sccondappeal No. 39 of 1930) endeavoured
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to make out a case that the provisions of the Old Regulation
of 1877 are merely procedural and that they did not confer
any right of appeal, that right he contended 1s conferred by
other laws such as the Ciwvil Procedure Code or the Land
Acquisition Act, etc. and the Aymer Court Regulaton of 1877
acts only as a signboard or direction post indicating the
forum of appeal when none 1s indicated by the substantive
Act i.e. the Cuwil Procedure Code, Limitation Act etc. mn
which an appeal has to be allowed. I do not think that this
is a fair or proper description of the Old Regulation, That
Regulation does more than regulate the procedure. It regu-
lates procedure up to a point for instance it lays down the
Courts in which particular appeals are to be filed because the
courts 1n this small district or province of Ajymer-Merwara arc
not constituted on exactly the same lines or the same scale of
gradation as the courts 1n other parts of British Inda, It
seems to me that the Regulation goes further than that, it
goes to a point which cannot be described as purely proce-
dureal, It very considerably restnicts the amount of appeal
and extent of not giving a full second appeal. It ties it down
to an application to have a point of law referred to the High
Court of Judicature at Allahabad, if and when the trial court
and the first appellate court have come to the same decision
and that cannot be called a point of procedure. It 15 a defi-
nite curtailment of legal nght and there 1s nothing admttediy
either in the Regulation of 1926 or the General Clanses Act
which 1 any way helps the present appellants in the econd
appeal or the applicants in the review apphcations.

It1s unnecessary to repeat all the arguments which have
been used by Mr. Broomfield and Mr Norman in their judg-
ments expluning and applying the rule laid down in Colonial
Sugar Refining Co.vs. Iring by the Privy Council

The right of second appeal 1s not a natural or barth right
of a party nor it can be assumed that thete 1~ a nizht of appeal
mesery matter which comes under the consideranon of a
judge, such night must be gnen by statute, of by some autho-
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rity equivalent. An appeal lies only if it is expressly given by
the Act. It does not lie merely by analogy to appeals in civil
suits 1n as much as there is no inherent right of appeal where
the statue doesnotcreate one. The court have to see if there
was any appeal which the appellant had of right. Herea
person can go to High Court of Allahabad upon a point of law
stated by the first appellate court.

The decision 1 the case of Colomal Sugar Refining Co.,
vs. Irving has been followed by all the High Courts of India,
Madras, Allahabad, Bombay, Calcutta and Rangoon. Mr.
Norman has referred to A I.R. 1926 Rang: p. 205 which quoted
the Privy Council decision. The head note reads:- “A statute
giving night of appeal 1s not merely procedural and has not retos-
pective effect. 1t does not therefore apply to pending suits.”
Andm the Privy Council judgment Lord Macnaghten observed
if the taking away of a nght of appeal is not a mere matter of
procedure the giving of a nght of appeal 15 equally not such
a matter. Thatisa very plain statement of the law. The New
Regulation has given anight of appeal on the hines lmd down by
Section 100 Civil P, C. 1t was further held in A. 1. R, 1028
Lah: (F.B.) p. 627 following the Privy Council judgment which
1 have noted above that the right of appeal is not 2 mere matter
of procedure, but 1s a vested right which inheres in a party
from the comencement of the action in the Court of first in-
stance. If according to the Jaw in force at the time when the
action was stated 1n the court of first instance the ultimate
decision of such court was appelable, the right to prefer or
prosecute anappe ! there-from 1s not affected by subsequent
change of the law abolishing the appeal or modifying its forum
unless 1t is so provided expressly in the amending statue or
follows by necessary implication from its terms. There is
another Full Bench decision in 1L R. 50 All p. 965. Deahng
there with the question of the New Tenancy Act the learned
Judues obsenned that there was nothing m the new Tenaney
Act expressly providing that it shall affect all pending actions,
or that it shall have retrospective cffeet.  1f, therefore, the
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right of appeal was a substantive right and not a mere matter
of procedure, 1t counld not be taken away by the new Act. On
the other hand if 1t merely involved a question of pracedure,
that right may have been destroyed. In the opinion of the
learned Bench the point is concluded by the pronouncement
of their Lordships of the Privy Council in the case of the Colo-
nial Sugar Refiming Co., vs. Irving. They quoted the dictum
of Lord Macnaghten that to deprive a smitor in a pending action
of an appeal to a superior tribunal which belonged to lum as
of nght 1s a very different thing from regulating procedure.

Much on the stme Iine of the argument 15 the ruling reported
in. L. R. 13 Cal p. 86 There it 1s stated that the repealed
Act with which the facts denlt excluded an appeal. It follows
on the same principle, that the repealing Act cannot give an
appeal unless it does so byan express form or by necessary
implication.

The Full Bench of the Madras High Court whose ruling1s
reported in A 1. R, 1927 Mad. p. 977 also followed the ruling
reported in 1905 L J. R (P.C) p 77 (Colomal Sugar Refi-
ning Co vs. Irving )

The Bombay High Court took a similar view 1n a ruling
reported 1n 10 B. L R. p. 330. That was a case under the
Mamlatdars’ Courts Act The suit was stituted in February
1906 while it was still pending the new Mamlatdars’ Court Act
came into operation which repealed the former .\ct. The suit
was dismissed 1n January1907. The plaintiff presented a petition
for revision 1in March 1907 under Section 23 of the New Act.
The Collector lield that he had no junisdiction to entertan the
apphicition Tt was held by the High Court that the repealing
Act could not e the right of revision 1n respect of proceed-
ings commenced under the old Act  Mutatis mutands that
ruling applies to the pre-ent case. It was held further thaton
the words of the General Clauses Act, 1904, 1t would be
wiong to hold that the Collector had junsdication; because,
so to hold would be to affect a legal proceeding in respert
of a nzht which had acerued under the Old Act.

- o
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It would be possible to multiply rulings on the point almost
indefinitely. There is a Full Bench decision of seven judges
of the Allahabad High Courtin A.L.R. 1930 Allahabad p. 225;
at p. 230 the ruling reads, “It is clear from the authorities that
a jurisdiction existing in a court can only be taken away by
the use of precise and distinct words in a statue or as some
authorities have held by the necessary implication of the words
used.” It s not a case here that concerns the taking away of
junisdiction from the Ajmer Court, but from the Allahabad High
Court, and that has not been done in any way. [ know asa
matter of fact that one of my predecessors Barlee J. C. had
addressed the Government of India on this point and no orders
were passed and no amendment to the new Regulation of 1926
was effected by the Legslature, The Court that is really
affected 1snot the Ajmer Court but the Allahabad High
Court.

Another clear pronouncement of the law 1s to be found
A. L R. 1929 All. p. 756. There explaning the Full Bench
decision reported in LL.R. 50 All. p. 965 Boys and Benett JJ.
held that an appeal 1s a mere continuance of the original proceed-
g mitiated by the filing of the plaint, and the nght to conti-
nue that proceeding by way of an appeal cannot be affected by
a new Act unless that Act expressly makes proviston to that
effect. Right of appeal s a substantive night and not a matter
of procedure. Even in the ruling reported m LL.R. 38 Mad.

’ p. 101. that the rule regarding vested nights 1s not confined to *

substantive night but extends equally to remedial rights or
rights of action including nights of appeal.  In the body of the
ruling at p. 105, the law on the subject was laid down by Jessel
M. R. as follows. “Itis a general rule that when the legislature
alters the rights of parties by taking away or conferring any
rights of action, its enactments, unless 10 express terms they
apply to pending actions, do not affect them.”

The result therefore must be that both the review petitions
be dismiseed with- costs which T fix at Re. 50/- for each appli-
cation, Application Rejected.
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Civil Second Appeal No. 30 of 1930.

BEFORE MR, E. H. P, JOLLY I.C. S,

Masjid Chiragchiyan Ajymer through Majid Khan son of
Rahim Khan, Shakur Mohammed son of Kallu and Kaley
Khan son of dMohammed IKhan Muntzim of the Masjd, of
Ajmer - - Plaintyfs-Respondents-Appellants.

Versus.

Seth Hira Chand son of Gulab Chand Sacheti of Ajmer
Defendant-Applicant-Respondent.

Mstt. Kallu Bibi wife of Badruddin alias Chhote Newab,

Azim son of Q'\llander Khan of Aymer Mohalla Chiragchiyan
Defendant-Respondent.

Subject Matter of the Case. .

Civil Second appeal against the judgment and decree of
the Senitor Sub-judge, Fust Class Ajmer, passed in Civil
Appeal Ne, 135 of 1929, on the 11th December 1929,

New Conrts Regulation.  Second Appeal. Disirict Judge No Jurisdiction.

(a) Under the new Courts Regulation of 1926 the District court has
no longer yunisdiction to hear Second Appeals even in cases filed before 1ts
coming 1nto force. All Second Appeals lie to the Court of the Judictal Com-
missianer,

Swits by rval claimants for pre-emptrion  Articles 10 and 120 of
Lemetatron act Application,

{(6) .\ Swit aganst a nival clamant 1s not a swit for pre-emption but
for substitution on the ground of a preferential right to preempt and 1s not
governed by Article 10 of the Lumtation Act. Article 120 apples to such
a sut,

() When however no steps whatsoeer tow ards preemption have been
taken within a year from the date of the sale such a swt agamst a rival clai-
mant 15 barred by time after one year,
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Greater utility,  No ground for preference.
(d) Greater utility is no ground for preemption unless a custom to the
contrary is established.
Date of judgement 14-11-30.
Mr. Jasodha Nandan Advocate for the Appellan’s.
Mr. Hem Chand Sogani Advocate for the Respondents.

ORDER.

“This is 2 second appeal against the decree of the Senior
Sub-Judge, First Class Ajmer in Crvil appeal No. 15 of 1929,
The facts in brief are that plaintiffs appellants in February 1923
filed a suit for pre-emption against the vendor and vendee of
certain property. While pluntiff's suit was still pending one
Hira Chand also filed a suit for pre-emption against the same
vendor and vendce in respect of the same property and ob-
tained a decree in May 1924. Plaintiff thercupon with per-
mission of the Court added Hirachand as defendant in his suit
and amended his plaint so as to include a prayer for relicf as
against Hirachand on the ground of plaintif’s superior right
of preemption. Plaintiff’s suit was decreed in the trial court
but on appeal by Hirachand the suit was dismissed by the
Sub-Judge in appeal on the ground that the suit as against
Ilicachand was time barred. Plintfl now comes to this
Court in appeal.

A preliminary objection has been raised on behalf of res.
pondent Hirachand on the ground that no sceond appeal lies
to this Court since the procedure is governed by the old Ajymer
Regulation 1 of 1877 under which a second appeal from the
decree of n Sub-judge would lie to the Court of the Commissioner.
The suit was undoubtedly filed before the introduction
of the new Ajmer Courts Regulation IN of 1926 and Mr.
Hemehandr's contention is that the forum for <econd appeal
must therefore be governed by the old Rewuglation  Now
the old Regulation was repealed by Regulation IN of
1925 which provided only one forum for second appeals
viz. the court of the Judicial Commissioner and under
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the present Regulation the court of the District Judge (Commis-
stoner) is not authorised to hear second appeals. It is true that in
the New Regulation no specific provision has been made for
the procedure to be adopted in respect of proceedings pending
at the time of the introduction of the Regulation but the forum
for second appeals in certain cases has definitely been changed
from the court of the Commussioner to that of the Judicial
Commissioner. It 1sto be observed that this change does
not deprive the parties to pending suits of any of their rights of
appeal or other action and it is here, I think, that the position
in the present case differs from that considered by my learned
predecessor i Madulal's case when the question related to the
right to file a second appeal. Section 17 of the old Regulation
specifically disallowed a second appeal in certain cases but
permitted a reference to the High court at Allahabad m
certain circumstances. That is to say 1n the case of suit filed
before the introduction of the new Regulation the parties had a
right to consider certaun decisions in first appeal final subject
only to the above mentioned right of reference and it was held
that that right could not be taken away by the introduction of
the new Regulation which did not purport to have retrospectine
effect. In the present case there is no question of any party
being deprived of the night of second appeal or of any such

right being given where none existed before. The District
court no longer has jurisdiction to hear second appeals and

itis clear that the intention was that such appeals should

after the introduction of the new Regulation lie to the court
of the Judicial Commussioner only. I therefore hold that the

present appeal hes to this Court.

Turning now to the question of Limtation the conclusion
arrived at by the learned Sub-judge that a smit agamst a rival
claimant for preemption would be time barred after one year
from the date of sale would clealy lead to most udesirable
results. It is concevable that two rival preemptors might, as
in the present case, file scparate suits for pre-emption against
the vendor and vendee and might each obtain a decree; if

y
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then such decree were passed after the expiry of a year from
the date of the sale there would apparently be no means of
settling the claims as between the rival decree-holders for a
suit by either against the other would be deemed time barred.
The fallacy in the argument adopted lies, I think, in the fact
that as between rival claimants for pre-emtion the suit is not
really one for pre-emption but for substitution on the ground
of preferential right to pre-empt. It cannot seriously be ar-
gued that the claimant who first succeeded in getting a decree
against the vendor and vendee would there by acquire a
superior right to possession as against the other claimant, for
this would obviously open the way to colluston, example if A
filed a suit for pre-emption it would be open to B a bogus
claimant for pre-emption”to file a suit in collusion with the
vendor and vendee on the last day of the period of limitation
and to rush through a consent decree and thus to defeat the’
bonafide claim of A, In fact a second claimant would only
have to wait until the Jast day of the period of limitation
before filing his preemption suit and the first claimant would
then be’ deprived of any remedy as against him for a suit
against him would already be time barred before the first
claimant was aware that there was a rival preemptor in the
field. It is clear to me therefore that the provisions of art. 10
of the Limitation Act cannot be held applicable to such a
case and as stated above I do not think such a suit is strictly
a suit for preemption at all; in the absence of any other
provision for such a-case it scems to me that art. 120 of the
Limitation Act must be held to apply though it is possible
that a distinction might reasonable Le drawn in a case in which
‘no steps at all towards pre-emption had been taken within
a year from the date of sale for in such 2 case the right to
pre-empt would already have been lost. For the reason given
above T hold that plaintiffs suit was not barred as against
Hirmchand by lmitation, Here T may observe that the
learned  Sub-Judge has  dismiceed  pliffs suit  altogether
although it was only as against Hirachand that he held the
st barred, on the learned Judgse's own finding plaintiff would
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have been entitled to a decree against the vendor and vendee
but that apparently he considered barred by the fact that
Hira Chand had already obtained a decree against them
though plaintiff was not a party to that smt,

Unfortunately this decision does not enable me to dispose
of the suit. Plaintiffs claim as aganst Hirachand was for
possession on the ground that plaintiff’s right of pre-emption
was superior to that of Hirachand but no issue on this point
was framed by the trial court and I can find no ground on
which the finding of either court on this point can be supported
save the remark of the learned Sub-Judge that the property
in question would be more useful to plaintiff than to Hirachand
and in the absence of my evidence of any custom whereby
utihty is held to be the basis of a right of pre-emption I can
not accept this as a valid ground for preferring plaintifi’s
claim to that of Hirachand.

1 therefore remand the case to the lower court for trial of
the following 1ssuer—

(1) Does plaintiff prove that by custom or otherwise, his
right of pre-emtion 15 superior to that of defendent Hirachand?

(2) In the event of the pre-emption rights of plamtiff and
defendent Hira Chand betng held equal in what way should
‘the question of possession be decided?

Findings to be submitted within four months.

Civil Second Appeal Ne. 78 of 1930.

BEFORE MR. E.H P. JOLLY L C. S.

Partab Mal son of Nathuy Ram since dead by Hira Lal for
sclf and as legal representative of his beceased father Partab
-Mal, Mahajan Mahesrt of Ramsar Appellant
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Versus.
(1) Ram Nand son of Ram Bilas,

(2) Ram Dhan son of Ram Bilas since dead represented by
Shri Ram son of Ram Dhan Agarwals of Ramsar

Defendants, Appellants, Respondents.

Sri Lal son of Radhey Lal Mahajan Maheshwari of Nandla
Defendant-Respondent-Present Respondent

Subject Matter of the Case.

Memo of appeal under O 41 r.1 read with section 100
Civil Procedure Code against the judgment and decree dated
the 20th. February 1930, passed by the Additional District
Ajmer, in Civil Appeal No. 72 of 1929.

S. 105 Civil Procedure Code—Scope.

The words “affecting the decision of the case™ in Section 105 Civil
Procedure Code mean affecting the menits of the case. An order setting
a stde abatement or an ex-parte decree is not an order affecting the ments of
the case. Such an order therefore cannot be challenged in appeal within the
meaning of Section 105.

56 Calcutta 21, 52 Calcutta 472, 47 Allahabad 555, 51 Bomday 495, and
6 Lahore 9+ Foll.

1923 Lahore (A. I. R.) 230 dissented from.

Appeal accepted and case remanded.

Date of judgement 3rd December 1930,

Counsels: Mr. Mohan lal Capoor Advocate for the

Appellant.
Messrs. Mithan Lal, Sri Lal and
Swarup Narain for the Respondents.

ORDER.
The material facts of this case are that plaintiffs filed a
suit against defendants [ for redemption of two mortgages.
Subsequently defendants 2 and 3 were impleaded as person
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claiming interest in the mortgaged property. During the
course of the suit defendant 3 died and as no apphcation for
bringing his heirs on the record was made within the prescribed
time the suit abated as against that defendant. Pluntiff then
filed an application for setting aside the abatement. This
application was eventually allowed and the heirs of the de-
ceased defendant having been brrught upon the reccrd the
suit proceeded, and a decree was passed allowing plamntiff to
redeem subject to certain rights of defendants 2 and 3. Against
this decree an appeal was preferred by the defendant in the
court of the Additiona] District Judge. One of the points
raised 1n appeal was that the court of first instance had erred
in setting aside the abatement and allowing the heirs of defen-
dent 3 to be brought on the record. The court of first appeal
treated this as a prehminary 1ssue and deciding 1t in favour of
the appellant held that the smt as a whole had abated.
Against this decree the present second appeal has been
preferred by plaintiff.

The only 1ssue which arises 1n this appeal is whether the
appellants 1n the first appeal were entitled to challenge the
order of the court of first instance setting aside the abatement
as aganst defendent 3. The answer to this issue depends
upon the nterpretation to be placed upon section 105 Civil
Procedure code which porvides that where a decree 1s
appealed from any error, defect, or irregularity mn any order,
affecting the decision of the case may be set forth as a ground
of objection in the memorandum of appeal. Now O. 43 1. 1
provides for an appeal from an order under r. 9 of O. XXII
relusing to set aside the abatement but allow no appeal
against an mider setting aside such abatement. The 1ssue
therefore turns upon the question whether an order setting
aside abatement ts an order affecting the decision of the case.
The words “affecting the decision of the case” have been
mnterpeted as meaning affecting the ments of the case and 1t
15 clear as stated 1n Bama Charan Das v. Gadadhar Das
(56 Callcutta 21), that an order setting aside abatement or an
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exparte decree is an order which far from affecting the merits
of the case invites the parties to enter into the merits of the
case to enable the court to come to decision upon tts merits.
This being so such an order cannot be challenged in appeal
under the provisions of section 105 Civil Procedure Code. In
addition to the case above quoted there is other authority
for this propsition. The point was decided in the same sense
in Sayma Bibi V. Madhusudan Mohanta (52 calleuita 472)
and in Babu Ram v. Banke Behari Lal, (47 Allahabad 555.)
In Dhondu Narayan v. waman Gowvind (51 Bombay 495) the
question was whether an order setting aside an exparte decree
and restoring the suit could be challenged in appeal and the
principle set forth in the Allahabad case noted above was
approved. The learned Additional District Judge has relied
upon an obscure decision reported in A. T. R* 1923 Lahore
230. But in Sunder Singh v. Nighaiya (6 Lahore 94)
where in all the previous rulings on the point have been
discussed by the full Bench of the Lahore High Court it was

held that such an order cannot be challenged in appeal.

In view of the over-whelming volume of authority in favour
of this position I hold that the first appellate court was not

entitled to consider the propriety of the order setting aside

the abatement,

1 therfore set aside the decree and remand the appeal to
the first appellate court for hearing. The court-fees on the
present appeal will be refunded, other costs in this appeal to
follow the event.

Civil Second appeal No. 70 of 1930.

BEFORE MR. E.IL P. JOLLY L C.S.

Lachmi Narain son of Giani Lal Mali of Ajmer
Appellant.
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Versus
Ram Chander son of Gambhir Das Sadhu Purani Mandi
Ajmer Respondent.

Subject Maiter Of The Case.

Memo of appeal under section 115 of Ajmer Regulation
No. 1 of 1877 read with section 100 Civil Procedure Code
against the judgement and decree dated the 31st March 1930,
passed by the special Additional District Judge, Ajmer, 1n
Civil Appeal No. 92 of 1929.

Jownt danmuly properts. Question of fact.
{a) \Whether a property 15 a joint family property or not 1s a question of
fact.

Mitakshara Rights  of father and manager. Hind law School
Apmer-Merwara.

(b) According to the mterpretation of the Mitakshara i the United
Provinces a co-parcener cannot alienate even his own undnided interest
without the consent of the other co-parceners except for legal necessity or in
the case of a father, for payment of an antecedent debt.

441 A. 126 and 31 Allahabad 507 Foll

The rule 1n Bombay and Madras 1s different 44. Bombay, 341, 43
Bombay 472 and 25 Madras. 690 referred to.
(c) There 1s no settled rule n Ajmer-Merwara and consequently the
strict interpretation abpoted by the Allahabad High Court must be followed
here.

Mortgagee's Sust Burden of proving necessity or antecedency of debt.

{d) Even when the mortgagee has obtamned a decree against the father
of a joint family still in the son's suit for a declartion that the mortgage
was invalid the burden 1s on the mortgagee to prove legal necessity or an
antes edent debt

51 Allababad 136 F. B. relied upon.

Son’s Remcdies

{¢) When the creditor 1s thus deprived of lns security of the mortgaged
property - he might pursue his personal remedy for the debt, Subject to
hmntation and in_ execution there of the whole family estate 1s hable for its
Pavment unless the sons prove that the debt was contracted for illegal or
wnmoral purpose.
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46 Allahabad. 95 referred to and followed,
Appeal accepted.
Date of judgement 3-12-1930.

Counsels: Mr. Ghisu Lal for the Appellant.
Mr. Prabhu Dayal for the Respondent.
ORDER

The facts of this case are briefty as follows:- Plaintiff's
father Gyani Lal borrowed money from defendent Ram
Chandra on the security of a mortgage of property alleged
to be the joint family property of Gyani Lal and his son the
plaintiff Lachmi Narain. In 1923 plaintifl filed the present
suit for a declaration that the mortgage deed was illegal and
in operative and for its cancellaticn cn the ground that the debt
not having been incurred for legal neccessity the mortgage
was not binding upon the family estate. In the Court of
first instance it was held that the property was ancestral
property but that legal necessity had been proved and hence
the suit was dismissed. In first appeal it was held by the
learned special Additional District Judge that it was not
proved that the mortgage was effected for legal necessity and
that the transaction was therefore not binding upon plain-
tifl’s share of the joint property, but that it was binding upon
his father Gyamlal's share; a decree was granted accordingly.
Against this decree plaintiff has preferred the present appeal.

A preliminary objection to the entertaiment of the appeal
has been raised on the ground that the case falls within
the scope of section 17 of the Ajmer Courts Regulation of
1877 and that no appeal Jies, That section however relates
to the case of confirmation by the Court of first appeal of the
decision of the Court of original jurisdiction and obviously
has no application to the present ease. The wection applicable
would appear to be scction 15 since the decision of the
original Court has been modified by the Court of first appeal
on a point material to the merits of the case and it is therefore
open to the Court to receive a sccond appeal.
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It has further been urged on behalf of respondent that
the property mortgaged has wrongly been held to be joint
family property. This however is a question of fact on which
concurrent findings have been recorded by both the lower
courts and [ see no reason to behve that those findings are
wrong.

The sole issue raised on behalf of appellant in this appeal
is whether the first appellate court was correct in holding that
the mortgage was binding even upon Gyanilal's share of the
joint property mortgaged. In order to clear the ground it
may be observed at once that there is no suggestion that the
mortgage was incurred in satisfaction of any antecedent debt
and that no suit has been filed by the mortgagee on the
mortgage; it may further be observed that Gyani lal himself
died pendente lite,

Now under the Mitakshara system as interpreted in Bombay
one coparcener 1s entitled to alienate for value his undrvided
share of the coparcenary property - Fandurany Narayan v.
Bhagwandas Almaram Shah (44 Bombay 341) and where as
in the present case, a coparcener purported to alienate the
interest of the other coparceners also the alienation was held
binding on that particular coparcener’s interest—Pandu v
Goma (43 Bombay 472). The same interpretation has been
applied in Madras - Aiyyagari Venkataramaya v. Arvyagari
Ramaya (25 Madras 690). But in the United Provinces the
Mitakshara has been otherwise interpreted andat has been held
that a coparcener cannot alienate even lis own undiided
interest without the consent of the other coparceners, except
for legal necessity, or in the case of a father, for payment of
antecedent debts - Kal: Shanker v. Nawal Singh (31 Allahabad
507). The proposition was stated by their Lordships of the
Privy Council 1n the Allahabad case of Sahu Ramchandra v.
Bhup Singh (44 I. A. 126) as follows “under the law of
Mitakshara the joint of family property owned as stated by all
members of the family as coparceners, cannot be the subject
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of a wift, sale or mortgage, cxcept with the consent, express or
implied, of all the other coparceners”. In Brij Narain v.
Mangal Prasad (46 Allahabad 95), also a case from the
Allahabad High Court, their Lordships of the Privy Council
lard down five propositions relating to the powers of a manag-
g coparcener to alienate or burden the estate: the third runs
as tollows: “if he (the father) purports to burden the estate by
mortgage then unless that mortage is to discharge an
antecedent debt, it would not bind the estate”. The learned
Additonal District Judge has quoted this very case in support
of his finding that the father had power to burden his own
share, but he has been misled by the inaccurate report in
A. I R. 1924 Privy Council 50 where the third proposition
referred to above 1s reported in the sense that such a mortgage
would bind only the father's own interest. In Jagdish Prasad
v. Hoshyar Singh (51 Allahabad 136) 1t was held by a full
Bench of the Allahabad High Court that even where the
mortgage had obtamned a decree on a mortgage executed by
the father of a joint family and the sons filed a suit before the
the mortgage property was brought to sale for a declaration
that the mortgage of the joint property was not valid, the sons
were entitled to succeed 1f the mortgagee failed to establish
Jegal necessity for the mortgage

There can be no doubt that the Allahabad ralings follow
the strict nterpretation of the Mitakshara prineiples relating
to coparcenary property and the Bombay and Madras
interpretation 1s A relazation of the strict principles, which
relaxation has by process of time and legal decisions developed
into a settled rale in those Provinces. In the absence of
any such settled rule in Ajmer-Merwar the strict interpretation
adoptedd by the Alababad High Court must, 1 think, be
followed. It follows therefore that Gyamilal in the present
case was ot entitled to mortgase even lns own share of the
jont family estate since there was no antecedent debt and no
legal necessity has been prosed. It does not however follow
that the whole transaction was void, Gyanilal was in the
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circumstances not entitled to encumber the fanuly estate and
the mortgagee therefore acquired no interest 1n the estate by the
mortgage, but his remedy against Gyanilal or the latter’s
legal representatives as regards the -debt is only affected to
the extent that he 1s deprived of the security of the mortgaged
property. Subject to linmtation it would be open to the
mortgagee to pursuc s personal remedy for the debt and 1n
the event of his obtammng a decree the share not of the father
only but of the sons also might be hable to be taken in
execution unless the debt was shewn to have been contracted
for immoral purposes.

For the reasons given abovel set aside the decree of the
first appellate Court and grant plaintiff a decree declaring that
the mortgage deed of 12/3/23 15 operative n so far only as
it purports to encumber the joint family property. Respondent
will bear appellants costs in this appeal.

Civil Second Appeal No. 76 of 1930,

BEFORE Mr. E. H. P. JOLLY L. C. S.

Minor Suja Nand desciple of Baba Amra-Nand under
the guardianship of the Court of Wards Ajymer

Defendant, Appellant.

Versus.

Mool Chand son of Seho Bux Mahajan of Bhagwanpura
(2) Seth Ratan Lal son of Seth Gulab Chand (3} Phool Chand
son of Ghasi Ram of Pushkar (4) Chagan Lal son of Dhul-
Chand Mahajan of Bagsuri Plamtiffs,

(5) Radhey Lal son of Jeth Mal (6) Santok Chand son of
Sheo Bux Mahajan of Bhagwanpura (7) Bhura father's name
not known Rawat of Samrathpura at present Bhagwanpura

Defendants, Respondents.
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Stubject Matter of the Case.

Memo of appeal under section 12 (c). 14 Regulation IX of
1926 read with section 100 Civil Procedure Code against the
order dated the 4th April 1930, passed by the Additional
District Judge, Ajmer, in Civil Appeal No. 37 of 1930.

Court Fees. S 119 C. P. C. appeal—Scope.

{@) It 15 not obligatory upon a Court to allow time to remedy a dificiency
m Court fee 1n the case of a memo of appeal. The concession allowed by
section 149 Crnil Procedure Code cannot be claimed as of right.

38 Bombay #1 dissented. 50 Allahabad 980 Foll.

Pratice - Apmer - mercara.

(b) The general rule in Aymer 1s to prier the Allahabad view when there
is a divergence of opinton in the different High Courts,

Appeal dismissed,

Date of judgment. 5/12/1930.
Counsel: Mr. Mithan lal Advocate for the Appellant.

Mr. Raghunath Agarwal Advocate for the
Respondent.

ORDER.

The facts in this case are briefly as follows. An appeal
was presented in the Court ot the Additional District Judge
on 27/1/30 on the last day of the petiod of lumtation. The
memo of appeal was stamped with a Rs. 2/- stamp although
the proper Court fee was Rs. 18/-.  The appeal was placed
before the Court for orders on 14/2/30, and on that day the
deficiency in Court fee was made good, by this appellant
suo Moto’ The learned Advoeate for the appellant was
subsequently  called upon to show cruse why the appeal
should not be rejected as time barred and eventually after
hearing the learned  Advoeate on this point the Jearned
Additional District Judge on 4/4/30 rejected the appeal as
time barred,  Against this order the present second appeal
has been preferred by the appellant,
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On behalf of the appellant it has been argued that the
Court was bound to allow appellant time to make good the
deficiency in Court fee as provided in O. 7.r. 11 (c) and
secondly even if the Court was not bound to allow time 1t
had full discretion to do so under section 149 Civil Procedure
Code and section 28 of the Court Fees Act, and it should have
exercised this discretion in favour of the minor. With regard to
the first point 1t was held in Achut Ramchandra Par Versus
Nagappa (38 Bombay 41) that Q. 7, R. 11 (¢} rendered it
obhuatory upon a Court to allow time to remedy a deficiency
n Court fee in the case of a plaint presented with aninsuffcient
stamp and that by operation of section 107 (2) Civil Procedure
Code a Court was equally bound to allow time in the same
circumstances 1n the case of 2 memo of appeal. This view
has not however been accepted by other High Courts as has
been pointed out in the judgment in Brijbhushan versus Tola
Ram (50 Allahabad 980) wherein, citing the cases reported
in 1 Lahore 234, 3 Pat. L. J. 74, and 27 M. L. J. 677
it was held that the concession allowed by section 149 Cuvil
Procedure Code cannot be claimed as of right. Tt certamly
appears to me that to hold that the Court is bound to allow
time for supplying a deficiency in Court fee when a memo of
appeal is presented insufficiently stamped on the last day of
the period of limitation would not only open up an easy
method of defeating the provisions of the law of Limtation
but would to a large degree stultify the provisions of section
149 which provide for the exercise of discretion by the Court
and I can see no reason to depart from the General rule in
Ajmer of preferring the ruhings of the Allahabad High Court
in matters on which there exists a dnergence of opinion 1n the
different High Courts, the Allahabad High Court being that
which still 1n certain matters exercises jurisdiction in Aymer.
1 therefore hold that the Court was not bound to allow the

appellant time to make good the difictency in Court fee.
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Subject Matter of the Case.

Memo of appeal under section 12 (c). 14 Regulation IX of
1926 read with section 100 Civil Procedure Code against the
order dated the 4th April 1930, passed by the Additional
District Judge, Ajmer, in Civil Appeal No. 37 of 1930.

Court Fees. S. 119 C. P, C. appeal—Scope.

{a) Tt is not obligatory upon a Court to allow time to remedy a dificiency
s Court fee in the case of 1 memo of appeal. The concession allowed by
section 149 Civil Procedure Code cannot be claimed as of right.

38 Bombay 41 dissented. 50 Allahabad 930 Foll,

Pratice - Ajmer - mmerwara.

{b) The general rule in Ajmer 1< to prfer the Allahabad view when there
15 a divergence of opimion in the different High Courts.

Appeal dismissed,

Datc of judgment: 5/12/1930.

Counsel: Mr. Mithan lal Advocate for the Appellant.

Mr. Raghunath Agarwal Advocate for the
Respondent.

"ORDER.

The facts in this case are briefly as follows. An appeal
was presented in the Court of the Additional District Judge
on 27/1/30 on the last day of the period of hmitation. The
memo of appeal was stamped with a Rs. 2/- stamp although
the proper Court fee was Re. 18/, The appeal was placed
before the Court for orders on 14/2/30, and on that day the
deficiency in Court fee was wmade good, by this appellant
sug Moto® The learned Advocate for the appellant was
subsequently called upon to show cause why the appeal
should not be rejected as time barred and eventually after
hearing the learned  Advoeate on this point the learned
Additionnl District Judze on 4/4/30 rejected the appeal as
time barred.  Against this order the present second appeal
has been preferred by the appellant.
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On behalf of the appellant it has been argued that the
Court was hound to allow appellant time to make good the
deficiency in Court fee as provided m O. 7.r. 11 {¢) and
secondly even 1f the Court was not bound to allow time it
had full discretion to do so under section 149 Cial T'rocedure
Code and section 28 of the Court Fees Act, and it should hase
exercised this discretionin favour of the minor. With regard to
the first point 1t was held in \chut Ramchandra Pay Vergys
Nagappa (38 Bombay 41) that O. 7, R 11 {c} rendered it
oblhigatory upon a Court to allow time to remedy a duficicnc_\.
mn Court fee in thecase of a plant precented withaninsufFejent
stamp and that by operation of section 107 (2) Crvil Proceduyre
Code a Court was equally bound to allow time in the same
circumstances in the case of a memo of appeal. This view
has not however been accepted by other Thigh Courts 5 has
been pointed out in the judgment in Brijbhushan versysg Tola
Ram (50 Allahabad 980) wherein, citing the cases reported
in1 Lahore 234, 3 Pat. L. J. 74, and 27 M 1L, J. 677
1t was held that the concession allowed by section 149 Civil
Procedure Code cannot be claumed as of right. It Ceft?\inly
appears to me that to hold that the Court 1s bound to allow
tme for supplymng a deficiency in Court fee when a memg of
appeal 15 presented msufficiently stamped on the last day of
the period of limitation would not only open up an casy
method of defeating the prowisions of the law of Limitation
but would to a large degree stuitify the provisions of section
149 which provide for the exercise of discretion by the Court
and I can see no reason to depart from the General rule 1
Ajmer of preferring the rulings of the Allahabad High Court
in matters on which there exists a divergence of opinion i the
different Hhgh Courts, the Allahabad High Court being that
which still in certain matters exercises jurisdiction in Ajmer,
1 therefore hold that the Court was not bound to allgy the
appellant time to make good the dificiency 1 Court fee,
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Now it is no doubt a fact that where time has been allowed
for mahing up a deficiency in Court fee on a memo. of appeal
and the deficiency is made up within the period allowed then
itis immaterial that the period of limitation may have expired
in the interval between the order and its fulfilment, for by the
provisions of section 149 the payment takes effect as from the
date of the presentation of the memo. of appeal. But in the
present case there was no application for further time for
supplying the deficiency in Court fee and no such time was
allowed the fact being that the memo of appeal was presented
on 27/1/30 with a stamp of Rs. 2/- the deficiency of Rs. 16/
being made up by appellant sue motu on 14/2/30. As no
time had been allowed by the Court for making pood the
deficiency the provisions of section 149 Civil Procedure Code
do not come into operation at all and the eventual payment
of the deficiency cannot be held to validate the insufficiently
stamped memo. of appeal as from the date of ity original
presentation. In view of the provisions of the first clause of
of section 28 of the Court Fees Act there was in fact no vahd
memo. of appeal until the proper Court fee was paid on 14/2/30.
The proviso tosection 28 of the Court Fees .\ct has no
apphcation in the present case for obviously therc is no
question of mistake or inadvertency, the learned Advocate
for the appellant being well aware when he presented the
memo. of appealon 27/1/30 that the stamp there on was deficient.
The Court no doubt had discretion under section 149 Civil
Procedure Code to allow the appellant time to made up the
deficiency at iy stage but that discretion would be exercis-
able in favour of appellant only for good cause shown. [f
that discretion had been exerciced in favour of appellant the
memo. of appeal presented on 27/1/30 would on payment of

the full Court fee, have become validated and the appeal
would be within time, as that discretion was not exercised in
favour of appellant the appeal was prima facic time barred
as bring vahdated only on 14/2/30 and the proper course for
appellant then to have wdopted was'to pray condonment of
the delay under section 5 of the Limitation Act. It does not
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appear that any application was made for the eaercise of the
diseretton of the Court under section 149 Civil Procedure
Code indeed the deficiency in the Court fec appears to have
been made wood hefore the memo of apepal was actually
placed before the Court on 14/2/30. The learned Advocate
for the appellant was therefore on 19/2/30 called upon to
show casue on 24/3/30 why the appeal should not be rejected
as time barred  He appeared on that day and was heard by
the Court. The reasons put forward by hum were not suppat ted
by amv athdasit or other evidence and were not considered
wufhaent The Cowt therefore rejected the memo of appeal
under O 7 R 11 {dias barred by hinutation.  The learned
Judge 1in ns judgment referred to the judgment of this Court
in Het Ram vs Madho Lal (C. S A No 4 of 1920 and C. R,
No. I of 1930} but the point there in 1ssue appears to me to
have differred materially {rom that in the present case  There
the Court having granted time under the provisons of 0. 7. r.
11 (c) and section 149 Civil Procedure Code subsequently n
effect revoked this order and held the appeal barred by
hmuitation  That procedure rauses 1ssues wluch do not anise
at all in the present case and which therefoie I do not find
1t necessary to discuss here  All that [ have here to constder
1s whether the learned Additional District Judge erred in
holding the reasons advanced on behalf of the appellant
insufficient to justify condonement of the delay The reasons
given were that time was required to obtain necessary money
from the Court of Wards but no afiidavit or other evidence was
produced to show when application had been made to the
Court of Wards or what ime had actually been required to
obtain the money; the appeal memo itself was presented only
on the last day of the limitation period and in the absence
of any evidence 1n wupport of the suggestion that it was
impossible for the appellant to pay the Court fee of Rs. 18/-
on or before 27/1/30 the deciee appealed aganst having been
passed on 5/11/29, I am not prepared to disagree with the
conclusion of the learned A. D. ]. that due diligence was not
exercised and that there was no sufficient ground for condoning
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the delay n presenting the valid memo. of appeal. The appeal
is accordmgly dismissed with costs.

Civil Second appeal No. 58 of 1992/

BEFORE MR.E.H.P. JOLLY I.C.S.
Radha Kishen son of Madho Lal Brahmin of Ajmer
Appellant.

Versus

Duley Chand son of Gulab Chand
Mahajan of Ajmer Respondent.

Subject Matler of the Case.

Second Appeal agaimnst an order dated 25th. September
1929 passed by the Special Additional District Judge, Aymer.

Possession.—Sufficrent to safeguard tufringement of rights,

When a person 1s in lawful possession of a praperty for a long period of
years though he has not a complete legal title to 1, he 1s entitled to protect
his possession and enjoyment against infringement by an outsider,

28 Calcutta 834 Privy Council and 37 Madras 298 Foll.

Case remanded.

Date of judgment: 18/12/1930.

Counsels for the parties: Mr. G. . Mathur for the
Appellant,

Mr, Daya Shanker for the Respondent,

ORDER.

Plantiff sued for adeclaration and an injunction restraining
defendant from crecting a privy alleging that plaintiff was
joint owner with defendant of a chahutra on which the privy
was to be erected and al<o that the privy would constitute a
nuisance, Plaintiff obtained a decree in the Court of the first
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instance but n appeal this decree was reversed and the suit
was dismissed on the ground that plainuff had failed to prove
his title as joint owner.  Plantiff now comes to this court in
second appeal.

Plaintiff's portion of the premises originally belonged to
one Lakhmichand who mortgaged it to Seth Motilal who in
turn leased 1t to plaintifi’s predecessor 1n title in or about the
year 1888  In 1911 plantiff predecessor in title arranged to
purchase from the hers of Lakhmichand the equity of
redemption and i pursuance of this agreement paid all but
Rs. 10/- of the purchase money; the remaming. 10/- was
to be paid at the time of execution of the sale deed, but as the
vendor disappeared no sale deed was ever executed. Sub-
sequently plamnnff, as he alleged, paid off the mortgage. It is
clear from the above fact that the plaintiff has not a complete
legal title but I do not think it necessarily follows that he has no
right to sne. He and his predecessor in title have admittedly
been 1n possession for a very long period of years and he
would, I think, be entitled to protect his possession and enjoy-
ment agamst infringment by an outsider. That is the basis
of the ruling of their Lordships of the Privy Councilin Ismail
Anff v. Mahomed Ghous (20 Calcutta 834) followed in
Ayyaparaju v. Secretary of State (37 Madras 298). It 1s not
disputed that plaintifi’s possession is lawful and if on the
principle laid down by their Lordships in the case cited above
he would be entitled to declaration that he is in lawful jornt
possession of the Chabutra he would presumably equally be
entitled to an injunction restraining an outsider or the joint
possessor from so acting as to interfere with plamtiff's joint
possession and enjoyment. Plaintifi’s claim for injunction
appears to be based on two grounds first that the creation of
the privy entails interference with the jont Chabutra and
second that the privy would constitute a nuisance to plaintiff
and the occupant of plaintiff's premises. Unfortuanately I
am unable to discover any finding of fact on these two
allegations.  According to the plan produced the site Of the
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the delay in presenting the valid memo. of appeal. The appeal
is accordingly dismissed with costs,

Civil Second appeal No. 58 of 19827

BEFORE MR.E.H.P. JOLLY I.C.S.

Radha Kishen son of Madho Lal Brahmin of Ajmer
Appellant,

Versus

Duley Chand son of Gulab Chand
Mahajan of Aymer Respondent.

Subject Matier of the Case.

Second Appea) against an order dated 25th. September
1929 passed by the Special Additional District Judge, Ajmer.

Possession —Suffictent fo safeguard tnfringement of rights.

When a person is in lawful possession of a property for a long period of
yeats though he has not a complete legal title to it, he is entitled to protect
us possession and enjoyment agamst infringement by an outsider.

28 Caleutta 834 Privy Council and 37 Madras 298 Foll,

Case remanded.
Date of judgment: 18/12/1930.

Counsels for the parties: Mr. G. P. Mathur for the
Appellant.

Mr. Daya Shanker for the Respondent.

ORDER.

Plantiff sued for adeclaration and an injunction restraining
defendant from erecting a privy alleging that plaintiff was
joint owner with defendant of a chabutra on which the privy
was to be erected and also that the privy would constitute a
nuisance, Plaintiff obtained a decree in the Court of the first
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instance but in appeal this decree was reversed and the suit
was dismissed on the ground that plaintiff had failed to prove
his title as joint owner. Plantiff now comes to this court m
second appeal.

Plaintifl’s portion of the premises originally belonged to
one Lakhmichand who mortgaged it to Seth Motilal who in
turn leased it to plaintiff’s predecessor in title in or about the
year 1888. In 1911 plaintiff predecessor m title arranged to
purchase from the heirs of Lakhmichand the equity of
redemption and in pursuance of this agreement paid all but
Rs. 10/- of the purchase money; the remamng. 10/- was
to be paid at the time of execution of the sale deed, but as the
vendor disappeared no sale deed was ever executed. Sub-
sequently plaintiff, as he alleged, paid off the mortgage. It 1s
clear from the above fact that the plaint:ff has not a complete
legal title but I do not think 1t necessarily follows that he has no
right to sue. He and his predecessor 1n title have admuttedly
been 1n possession for a very long pertod of vears and he
would, I think, be entitled to protect his possession and enjoy-
ment against mfringment by an outsider. That 15 the basis
of the ruling of their Lordships of the Privy Councilin Ismail
Anff v. Mahomed Ghous (20 Calcutta 834) followed m
Ayyaparaju v. Secretary of State (37 Madras 298). It 1s not
disputed that plamntiff's possession 1s lawful and if on the
principle laid down by their Lordships 1n the case cited above
he would be entitled to declaration that he 1s in lawful joint
possession of the Chabutra he would presumably cqually be
entitled to an injunction restrmiming an outsider or the jomnt
possessor from so acting as to interfere with plantff’s joint
possessioft and enjoyment. Pluntiff's clam for mjunction
appears to be based on two grounds first that the creation of
the privy entails interference with the jomnt Chabutra and
second that the privy would constitute a nmisance to plannff
and the occupant of plaintiff's premises. Unfortuanately I
am unable to discover any finding of fact on these two
allegations.  According to the plan produced the site of the

. ,



34

privy appears to be on defendant’s premises though in the
plaint the declaration prayed for is that the defendant is not
entitled to erect a privy on the Chabutra. No issue has been
framed on the point whether the erection of the proposed
privy would constitute an invasion of plantifi’s right to the
joint possession and enjoyment of the Chabutra and sitnilarly
no issue has been framed on the point ‘of muisahce. It may
be observed that even a tertant may undoubtedly ciaim relief
in respect of an allegéd private nuisdrice. .

1 find therefore that I am uhable to active at any final
conclusion in this case without findings on the following
1ssues = ’

() Would the érectiofi of the privy or other works
contemplated in connection therewith constitute
an invasion of plantiff’s right to joint possessioit
and enjoyment of the Chabutra or staitense.

(n) Would the eréétioft and use of the privy
constitute a nuisance to plnnnfT and other
persons occupyg plantifl’s prethises such as
would justify the issue of an injuriction i view
of the provisions of sectioh 56 {g) of the
Specifi¢ Relief Act:

The case is remanded to the Jowér court for the recording
of findings on these two issues ; findings to be returned within

three months.

Civil Revision Application No. 132 of 1930.

BEFORE Mr. L. H. I, JOLLY, 1. c. s,

Gordhan Todi and others 52 Fatehpurin Mahajans of
Ajmer. - - - - Applicants.



Versus.,
Thakur Narsinghji through Mahant Hari Das of Ajmer
Opposite party,

Subject Matter of the Case.

Application for revision under Section 115 of the Civil
Procedure Code agaigst the order dated the 14th July 1930,
passed by the Additional Districts Judge, Ajmer, in Miscglla-.
neous Civil Appeal No. 22 of 1930,

C P Code0I7R 3.

(@) Whete an order 1s passed directing that the swt be proceeded with
eaparte the decree even though passed on ments 1s still an exparte decreg
Order 17 ryle 3 has no application when a defendant fails to appear.

47 AL 181 Foll. '

Appeal accepted, Case remanded,

Date of judgment 22-12-193Q.

Counsels for the parties:—Messys. Mohan Lal Capogr and
Jasodha Nandan Advocate for the . Ap{zl.tpanls:

Mr, Ghisy Lal Advocate for the Opposite party,
ORDER.

The faets in this case are brjefly as follows: The Mahant
of Narsipghji Temple fileda spit to recover possession of the
temple of Laxmi Nargyan from the Mahajan commumty of
Fatehpurja. After §oﬁ;c proceedings a notyce was 1ssued by
the Court under Q. ) r. 8 Ciyil Procedure Code and as a
result 52 Additional defendants were added They appowmted
Mr. Sura) Karan therr pleader and a copy of the plaint
was served o My. Suraj Karan on their behalf. Mr. Suraj
Karan applied for and obtained on three aor four sucgessive
pccasions further time for filing therr wrtten statement But
as on the date figally fived he hag still recened no igstructions
he withdrew and it was then ordered that the spit shoald
prt)g}cd ¢x-parte agamnst those 52 defendants  The snjt e
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proceeded with and was finally decided in favour of plaintiff.
The 52 defendants than applied under 9. r. 13 to have the
decree agamst them set aside. The learned Subordinate
Judge dismussed the application both on merits and apparent-
Iy also on the ground that the application was not competent.
The latter ground was not elaborated in his judgment but he
appears to have held that the decree was not an ex-parte
decree as against them. They then appealed to the Court
of the Additional District Judge who dismissed the appeal on
the ground that the application under O.9r. 13 was not
competent. The applicants now applied to this court in
reviston.

Now I do not think there can be any reasonable doubt
that the decree was, so for as the present applicants are
concerned, an ex-parte decree. Orders were admittedly
passed that the suit should proceed ex-parte as against the
applicant« when they faled to appear in order to file their
written statements. There 1s nothing to suggest that the
court purported to have acted under the provisions of Q. 17
r. 3 1n respect of these defendants and even 1f 1t had purported
50 to act the situation was clearly the one contemplated in O.
17 r. 2 and the very fact that an order was passed directing
that the -uit be proceeded with ex-parte as agamnst those
defendants indicates that the procedure prescribed i O.9r. 6
was followed  Order 17 rnle 3 has no application when a
defendant fails to appear (47 Allahabad 181) It follows that
an application under (). 9 r. 13 was competent and the points
that arise for decrsion are (1) whether summons was duly
served and (1) if so whether defendants were prevented by
sufficient cause from appeaning.  As the first appellate court
has not consider the casc on 1ts merits but has rejected the
appeal on the ground that the lower court had no junisdiction
to entertain their apphcation. I must get aside the order of
the learned Additional District Judge and remand the appeal
for a decision by him on its merits,  Costs in this application

to follow the event.



Miscellaneous Civil Appeal No, 85 of 1930.

BEFORE Mr. E. H. P. JOLLY 1. C. 8.

B. Bhagwat Sarain Master Mayo College Ajmer
Judguent-Debtor, Appellant.

Versus.

Radhey Shiam and Han Kishen sons of Lala Shiam
Sunder Lal of Rampur through Mr. Chand Karan Sarda
Advocate, Ajmer Dccree-Holders, Respondents.

Subject matter of the case.

Appeal under section 47 Civil Procedure Code against the
order dated the 21st July 1930, passed by the Sub Judge,
First Class, Ajmer, 1n execution case No. 11 of 1930.

Civil Procedure Code  Section 60 clauses (h) & (1)

(e) The word ‘salary’ i clauses (b) of section 60 of the Civil Procedure
Code means the pay of a post drawn by a man on duty, while the word
‘allowance’ means all that the incumbent receives in the shape of leave pay
etc. while absent from duty.

(®) The leave pay 1s worked out at the average pay for the preceding 12
months and 1f 1t 15 less than the salary of the post 1t 1s wholly exempt from
attachment under section 60 (k) Civil Procedure Code.

Appeal accepted.
Date of judgment 22-1-1931.

Counsels for the parties:—Mr. Mohan Lal Kapoor Advocate
for the - - - - Appellant.

Mr. Chand Karan Sarda Advocate for the Respondent.
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ORDER,

The only point in issue in this appeal is whether the leave
pay of the judgement-debtor is cxempt from attachment under
section 60 (h) of the Civil Procedure Cgde. The facts are
that the judgement-debtor who is a master at the Mayq
College was n January 1930 drawing pay of Rs. 300/- per
month, He proceeded on leave in Fabrnary 1930, on average
pay for 8 months and on half average pay for the next 4
months. Average pay s, under the Fundamental Rule,
calculated as the average monthly pay far the 12 months
immediately preceeding the date of the commencement of leave
and n the case of the present respondent judgement-debtor
the average pay warked out at Rs. 287/8/-. The question at
issue 1s whether this leave pay of Rs. 287/8/- constituteg
allowances, being less than salary as contemplated in sectian
60 (h) The learned Sub Judge has held average pay 1s the
same as salary and that clapse (h) only applies if the
judgement-debtor 1s on half pay. Although such an interpre,
tation of clause (h) might perhaps produce a result more in
accordance with the effect of the provisions of clause (i) I da
not think angd such imitation can legitimately be read inta
the provision of clayse (h); “salary’ can, I think, anly be
interpreted as the salary actually drawn hy the judgement-
debtor when on duty 1. e, the pay of the post held by him
when he proceeded on leave, and “allowances” must be held
to inelude all that the judgement-debtor receives in the shape
of leave pay etc. while abseqt from duty ; for the purpose of
the section it is quite immaterial that those nllm_m,lfcgs happen
to be calculated on the average monthly pay of the judgement.
debtor or the preceeding 12 months, the oply question is
whether the allowances however calcplated, are or are not
fess than salary, As stated abpve the judzement-debtor’s
galarly was Rs. 300/~ while his allowances while on leave
amounted to Rs. 287/8/« only and I think the literal inter-
pretation of clause (h) must be followed. Otherwisg it is
difficult to see where the lime isfo be draywp in determining
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when the allowances should be attachable and when not;
the learned Sub Judge has suggested that anything in excess
of half would be dttachable under clause (h), but the only
possible grounds for such a view would be that of analogy
with clause (i) Then there is nothing in clause (h) to [suggest
that if the “average-pay” or “allowances’ in the present case
had worked out at Rs. 160/, Rs. 10/s of those allowances
would have been attachable. The positien is no doubt
antomalous for while on duty the judgémeént-debtor would be
hable to have his hall salary, i. e.. Rs. 150/- attached, leaving
tum with Rs 150/~ while if he proceeds on leave on average
pw he draws Rs. 287/8/- none of which is liable to dttachment
but that seems to ne to be the clear meaning of the clause:
It may be ohserved that the provision aré anomalous in
another respect also for if the judgement-debtor’s leave
“allowances” happened to be equal to hus salary the whole of
tuch allowances would apparently be hable to attachment
since exemption could be claimed nerther under clause (h)
nor under clause (1)

For the reasons given above the order of the lower Courf
1 set aside and the attachment on the leave allowances of the
judgement-debtor will be removed. Parties will bear their
own costs 1n the lower court, and appellant will have his costs
in this court from respondent,

Civil Revision Application No. 108 of 1930,
BEFORE MR.E. H.P. JOLLY L.C.S.

Gordhan Das Agarwal of the firm of Sheo D

Chand Rai of Aymer B . ayal Har

= Aﬁ/)licants,
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Versus.

B. B. & C. 1. Railway through its Agent at Bombay and
(2) E. 1. Railway Company through 1ts Agent at Calentta

Opposite Parly.

Subject Matter of the Case.

Application for revision under section 115 of the Civil
Procedure Code against the Judgment, dated the 5th May
1930, passed by the Additional District Judge, Ajmer, in Civil
Appeal No. 35 of 1929.

Civil Procedure Code S. 151 Scope.

{a) The jurisdiction conferred by section 151 Civil Procedure Code
is of a restduary nature and cannot be exercised n respect of a matter for
which specific provision 1s made elsewhere tn the Civil Procedure Code.

() \Where no sufficient cause 1s shown a court has no inherent power
to restore a suit dismussed for default under Section 151 Civil Procedure Code
Simlarly a court has no wherent junisdiction to set aside an exparte decree
otherwise than as provided by Order 9 rule 13.

48 Allahabad 175, 43 Madras 9+ F. B. 1 Patna 277,
48 C. L. J. 596 Foll

34 Allahabad 426. 26 Madras 599, 4+ Bombay 82, 45
Bombay 648 and 4 Rangoon 28 Dissented from.

Rivision—Jurisdiction.

{¢) If a court purports in the exercise of its inherent jurisdiction to act
otherwise than in accordance with the provisions of Order 9 Rule 9cr Rule 13,
it must be held to have exercised a jurisdiction not vested 1n 1t by law,

Application accepted.
Date of judgment: 20/4/1931.

Counsels for the parties:—>Mr. Mohan Lal Kapoor Advocate
for the - - - Applicant
Mr. Mod for the - - - Opponent.
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ORDER.

The facts in this case arc briefly as follows: plaintiff
Railnay Company, brought a suit against defendant in the
Court of the first Class Sub Judge Ajmer. On the date
fixed for hearing neither of the two pleaders for plaintiffs
appeared and the sutt was dismissed for default. An applica-
tion was then in filed on behalf of plamtiffs for restoration
of the suit under O. 9. 1. 9. Civil Procedure Code. The learned
Judge, holding that sufficient cause for plaintiff non appearance
on behalf of plamtiff had not been shown, dismissed the
apphication. Aganst this order an appeal was .preferred in
the Court of the Additional District Judge. The learned
additional District Judge agregd with the lower Court in
holding that no reasonable sufficient cause had been shewn
for the non-appearance of plamntiff on the date fixed for
hearing but proceeded in exercise of his purported jurisdiction
under Section 151 Civil Procedure Code to set aside the
order of the Sub Judge and to restore the suit. Against
this order defendants have applied to this court in revision.

Now there are concurrent findings of both the lower courts
to the effect that no sufficient cause for plaintifi’s non-appear-
ance had been shown and that finding must be accepted as
final and not subject to revision. The sole question before
me therefore is whether in view of the provisions of 0. 9. r. 9.
the learned Additional Dustrict Judge acted without junisdiction
in assuming to exercise his discretion under Section 151
Civil Procedure Code. O. 9, r. 9. provides that where a suit has
been dismissed for default of appzarance under 0. 9. r 8. no
freash swit shall lie on the same cause of action, but the order
of dismussal shall be set aside f plamntiff satisfies the Court
that there was sufficient cause for his non-appearance. The
question is whether in view of this specific provision stating
the circumstances in which a suit so dismissed may be restored
the Court has any junsdiction under Section 151 to restore a
suit othetwise than as provided in 0. 9. r. 9. The question

Y
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has formed the subject of - somewhat divergent views in the
various High Courts but the trend of the latest decision is all
in favour of the view that the jurisdiction conferred by Section
152 1s of a residuary nature and cannot be exercised in respect _

of a matter for which specific provision is made elsewhere m
the Civil Procedure Code.

In Lalta Prasad v. Ram Karan (34 Allahabad 426):1t was
held that although 1t 1s oblgatory upon the court under
0. 9. 1. 9. to restore a suit on proof of reasonable cause for
non-appearance, the Court still has discretion to restore the
smt for other reasons. This was the view taken by the
Madras High Court in the earlier case of Sommaya v.
Subramma (26 Madras 599). These rulings were followed
by the Bombay High Court in Bilassai Laxmi Narayan v,
Cursondas Damodar Das (44 Bombay 82) and Sonubai v,
Shivaji Rao (45 Bombay 648) and by the Rangoon High
Court in Mauny Saw v. Ma Bwimn Bu (4 Rangoon 18).

Subsequently however in Ram Sarup v. Gaya Prasad
(48 Allahabad 175) a Bench of the Allahabad High Court
held that a Court had no inherent jurisdiction to sct aside
an exparte decrec otherwise than as provided by O. 9. r. 13,
the provisions of which are i all points material to the present
jssuc, similar to those of 0. 9, r. 9. Similarly in Neelaveni
v. Narayana (43 Madras 94) a Full Bench of the Madras
High Court held, specifically overruling the ruling n 26
Madras 599, that a Court has no power to set aside an exparte
decree i exercise of inherent  yurisdiction otherwise than as
provided hy O.9.r. 13. This decision was followed by the
Rangoon 1igh Court i Tun Aung Syaed v. Burma Qil
Company (7 Rangoon 49) wherein it was held that 1n the
case of a suit disimssed for default of appearance the Conrt
has no inherent power to restore the swit atherwise than on
reasonable cause shewn under Q. 9. r, 9. Tho same view was
taken by the Patna High Court in Ajodhya Mahton VS Mst.
Phul Kuer (1 Patna 277) and by the Caleutta High Court
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in Umesh Chandra vo Amar Nath (48 C. L. J. 596) 1t is
clear from these decisions that the earlier ruling of the Courts
of Madras and Allahabad reported in 26 Madras 599 and 34
Allahabad 426 are no longer accepted by those High Courts
and this perhaps detracts to some ,extent from weight to be
attached to the two Bombay rulings quoted above for the
attention of the learned Judges of the Bombay High Court
does not appear to have been drawn to the Full Bench
decision of the Madras High Court in Neelevem v. Narayana
(43 Madras 94) when the former were deciding the case of
Sonubat v. Shivin Rao (45 Bombay 648}

On behalf of opponent the case of Sorat Chandra Bose v.
Biseshwar Mitra (54 Calcutta 405) has been cited, but the
case has no bearing upon the present 1ssue for it merely lays
down that although where an application under Q. 9. r. 9. for
restoration of a swit has 1tself been dismissed for default no
application for restoration under 0. 9. r. 9. of such application
will lie yet the court has inherent power to review 1ts original
order dismissing the application under O. 9. r. 9. Simularly the
case of Bhgawan Prasad v Madan Muran Lal (27 Allahabad
L J 1183) cited on behalf of opponent has no application for
the proposition there approved was that where a Court had
wrongly dismissed a swit for default of appearance when
in actual fact there was a valid appearance such court had
inherent jurisdiction to restore the-suit.

To sum up, there is an overwhelming weight of authonty
in recent years in favour of the wview that mn wview of the
specific provision made 1n O. 9. r. 9. to meet the contingency
of dismussal of a suit for default of appearance 1t 1s not open
to a court virtually to extend the scope of that provision by
the exercise of vague and undefined residuary junisdication
under cover of the provisions of Section 151 Civil Procedure
Code O. 9. 1. 9. purports to declare the circumstances in which
a suit once dismissed for default may be restored, if it had
been the intention of the legislature that apart from proof of
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circumstances which would render restoration of the suit
obligatory the court should exercise its own discretion in
allowing or disallowing restoration the provision to that effect
would have beenn made in O. 9. 1. 9,; no such provision was
made and the rule as it stands must be regarded as embodying
the whole intention of the legislation in respect of the law on
the particular point with which the rule deals; the rule, that
is to say, is not subject to any enlargement by the exercise
of the inherent jurisdiction of the Court and if a court
purports in the exercise of its inherent jurisdiction to act
otherwise then n accardance with the provisions of the rule
the court must be held to have exercised a jurisdiction not
vested 1n it by law,

I accordingly hold that the learned Additional District
Judge, on finding that plaintiff had failed to show reasonable
cause for his non-appearance, had no jurisdiction to restore
the suit.  The order 1s accordingly set aside and that of the
court of first instance is restored. Opponent to bear
applicant’s costs in this Court and the District Court.

Civil Second Appeal No. 52 of 1930,

BEFORE Mr. E. H. P, JOLLY, 1 cC.s.

Bashir Khan adopted son of Karim Bux Kawwal of Ajmer
Appellant.

Versus.,

Mst. Rahmat Illahi deceased reprecented by her daughter
Badrul Nisan 4nd her sons Shafig-Ahmed and Simj Ahmad
residing at Delhi through their General Power of attorney
holder Mohamed Noor of Ajmer.......(2) Darsgah Kbawaja
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Sahib through Khan Sahib Abdul Wahid Khan President.
(3) Syed Zulfigar Ali Member Dewanji (4) Tasaduq Hussain
Member Mutawalli Sahib (5} Mobamed Hussain Khadim
Sayedzadgan (6) Abdul Latif Member Sheikhzadgan.

Respondents.

Subject Matier of the Case.

Memo of appeal under Section 100 read with section 15,
Regulation No. 1T of 1877 against the Judgment and decree
dated the 19th March 1930, passed by the Special Additional
District Judge Ajmer, in Civil Appeal No. 156 of 1929,

Grant Naturce of Mantenance.

{a) The best evidence of the nature of a grant is the document itself by
which the grant was made.

(6) A combination of an nterest i land and an obligation as to service
falls under three heads.
) Tt may be a grant of land burdened with service.
or
{it) A grant in consideration of past and future services.
’ or
. {120 A grant of an office the services attached to which are temunerated
by an interest in land.

In the first two classes in the absence of specific provision to that effect
the grant would not be tesumable at will, In the third class 1t would be
resumable when the service ceased to be performed.

28 Bombay 305 Foll,

() Successive enjoyment for generations without interference of land
granted to the onginal grantee for matntenance justifies the presuraption that
the original grant was intended to be absolute.

4 Madras 371 Foll,

Alince—P Adverse—C of.

(d) When the hereditary manager of an estate alienates the estate, posse-
ssion of the elienee becomes adverse to the manager and his successors from
the date of the alienation as heritable estates coulkt not be created to take
effect ns successn e hife estates,

23 Madras 271 P, C. Foll,
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Mohameddns Adoption Custon.
fe) Adoption 1s % practice unknown to Mohammadan Law any custom
by which 1t 1s recognised among a particular class of Mohammadans should
be strictly proved. i
Appeal dismissed,

Date of judgment: 27-4-1931.

Counsels for the parties; Mr. Mithan Lal Advocate for the
Appellant.

‘Mr. Mohan LaIVCapoor Advocate for the Respondent.
ORDER..
The facts in this case are briefly as follows.

In 1637 Shah Jehan granted some 17 villages to the
Dargah Shanf at Ajmer and in 1648 the Emperor made a
grant of 200 bighas out of one of those villages to Dana and
Gyana on condition of their performing certain musical
ceremonies at certain times at the Dargah. The lands thus
gtanted to Gyana and Dana appear to have passed by succes-
ston ultimately to Karim Bux who on 30th November 1900
purported to sell the sime to Mst. Rahmat Iilahi the defendant
m the present suit.  Karmm Bux s alleged to have died in
April 1908. He had held the office of Kawwal or musician
at the Durgah though he himself hived at Udaipur and the
actual service of musician at the Dargah was performed by
one Najju Khan. After the death of Karim Bux the present
‘plaintiff Bashir Khan alleging himself to be the adopted son and
heir of Karim Bux filed suit No. 17 of 1916 agamst Najju Khan
and the Dargah Committee for a declaration that he was entit-
Jed as against Najju Khan to the office of Kawwal or Dargah
musician on the ground that the office was herniditary in the
Gyana and Dana and that he was the adopted son and heir
of the last holder Karim Bux, Bashir Khan obtained a
decree and was subsquently appointed to the office of Kawwal
Bashir Khan then in 1920 filed the present suit to recover
from defendant Mst. Rahmat Illaln the lands which she
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purported to have purchased in 1900 from Karim’ Bux
plaintiff alleging that the lands were inalienable as having
been granted as remuneration for the service of Kawwal
which office was alleged to have been by the same grant, made
heriditary.in the family of Gyana and Dana. In the Court
of first instance plaintiff’s claim was decreed but in first appeal
it was held by the learned Additional District Judge that they
were not attached to any hereditary office in the Dargah and
that they were not inalienable and the suit was accordingly
dismussed. Against this decree plaintiff Bashir Khan has now
appealed.

The first question for decision is the nature of the tennure
of Dana and Gyana and their successors. Plaintiff’s case is
that the grant of 1648 operated to create an office of Kawwal
henditary 1n the family of Gyana and Dana, the lands in
question being assigned as remuneration to the holder of that
office, and that it was therefore not open to any of the
successive holders to alienate either the office or the land
attaching thereto. Now obviously the best evidence of the
nature of the original grant was made; the onginal grant
would by the farman itself by which the grant was made;
the ongmal farman s not on the record but plamtiff
has produced an alleged copy Ex. P., this s not a
certified copy, but leaving aside any possible objections to
its genuineness or correctness I propose to examne 1its
provisions since that 1s the document upon which plamtiff
takes his stand. The materal part of the translation of the
document runs as follows:— “200 bighas of waste land
cultmable rent free.... ... .......has been granted 1s detailed on
the reverse a5 a source of maintenance of Dana and Gyana
on the condition of performance of their duty of Kawwali at
the ceremony of music on every Friday might and during the
days of Urs in the blessed tomb.” Then follow directions
that this order should be obeyed and no recoveries in the
shape ot fines, begar ete. should be made from the grantees.
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Now it seems to me clear that there is nothing in this order
which can be construed as constituting an office of Kawwal
still less an office heriditary in the family of Dana and Gyana.
The grant contains no mention of heirs and successors of Dana
and Gyana and no provisions for resumption, it is entirely
silent as to what should happen to the land on the death of
the grantees Dana and Gyaya. In accual fact the land
appears to have passed by successton to their successive heirs
but 1t does not follow from that fact that the grant was to
Dana and Gyana and thert heirs, the actual fact of successior
is acqually consistent with the view that the grant was an
absolute grant to the oniginal two grantees conditioned only
on parformance of certain personal service by those original
grantees. This to my mund is in fact what the grant purports
to be; it is expresed as a grant to Dana and Gyana personally
the only condition being the performance of certain personal
services at the Dargah by those two persons; there is no
suggestson that the grant was for their lives only and no
provision that the same service should be performed by their
heirs or that after the death of Dana and Gyana the land
should be held by the persons who performed the service of
Kawwal. It may be observed that the service was of a personal
nature and was one which required a certamn degree of skill
or art and then was no guarantee that the descendants of
Dana and Gyana vould always be capable of performing
the service personally ; indeed 1t appears that neither Karim
Bux nor the present holder Bashir Khan actually performed
the service personally but an officiator was appointed who
apparently receives  cash remuneration  from the Dargah
Committee. Thus the actual office of Kiwwal appears to
have become a sinecure and both the office and the tennure of
the lands hase become divorced from the actual performance
of pzreonal service as Kawwal.  Even assuming that the grant
created an office and assigned the lands as remmeration for
the performance of the duties of such office it would be the
actual officiator for the time being who would be entitled to
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the lands or the profits thereof. But as stated above 1 do
not consider that the grant can possibly be construed as
creating a permanent and heriditary office for it purports to
be nothing more than a personal grant to Dana and Gyana
burdened with certain conditions. Whether the land was
resumable or not on the death of the original grantees 1= now
immaterial for in actual fact it passed to their heirs and so
eventually to Karim Bux. Was then the tenure of these
heirs also conditioned upon, or burdened with service of the
nature 1mposed upon the original grantees Dana and Gyana.
There is nothing in the grant itself to suggest that it was, the
grant purports to be for the maintenance of Dana and Gyana,
but nol of their descendants. In Saluna Bibt v. Kamj Fatima
Begum (22 C. W. N. 577) a grant of land had been made to
the original grantee for maintenance and after us death to hus
heirs as a permanent zemindari, and it was held by their
Lordships of the Privy Council that in the case of the original
grantee the grant was expressed to be for his maintenance but
in the case of his descendants it was not and the inference
therefore was that 1t was not a maintenance grant in the case
of the descendants and was therefore not inalienable m the
hands of the latter. In the present case there was no provi-
sion of any sort with regard to the descendants and 1 so
far as they inherited at all they must b: deemed to have
succeeded to an absolute estate unburdened with the conditions
imposed upon the original grantees personally, and not by
way of mantepance.  In Lakhamgavda v. Keshav Annan
(28 Bombay 305) 1t was remarked by Jenkins C. ]. that the
combination of an interest 1n land and an obligation as to
service may fail at least under three heads; there may be
grant of land burdened with service, a grant 1n consideration
of part and future services, or a grant of an office the services
attached to which are remunerated by an interest in land :n
respect of the first two classes of grants 1t was held that n
the absence of specific provision to that effect the grants
would not ve resumable at will. In the case of the creation



50

of an office remuneration by an interest in land the remunera-
tion would presumably be resumable when the service ceased
to be performed by the holder but as stated above the present
grant is not of that nature. In Salur Zemindar v. Pedda
Palkir Raju (4 Madras 371} it was held that successive enjoy-
ment for three generations without interference of land
granted to the original grantee as maintenance justifies the
presumption that the original grant was intended to be
absolute. In the present case the land had been in the hands
of the family of Dana and Gyana for several generations and
it is sought to argue that because the land remained thus in
the family from generation to generation and because
successive members filled the office of Kawwal therefore the
farman or original grant should be construed as having
created an hereditary office of Kawwal remunerated by tenure
of the lands in questions  Those facts might perhaps afford
ground for the proposition that the office of Kawwal had by
custom become hertditary 1n the family of Dana and Gyana
but it is patent that the grant itself makes no such provision
and custom has not been pleaded cither as the basis for the
alleged heniditary office or as the basis of connection between
the office and the tenure of the Jands.  As has been already
remarl.ed the tenure of the cffice and incidentally of the lands
also, appears for many years past to have been divorced from
the personal performance of the service in consideration for
which the land was originally granted and there is no evidence
to show that personal service was performed :&. the members
of the family even prior to Karim Bux; it would be difficult
to hold therefore that even by custom tenure of the lands was
joined to the actual performance of the dutive of Kawwal.

1 hold therefore that as there ie nv ™" « 'im o grant to
sugrest that tenure of the land deat! LT
grantces was limited by any - the s of
oritinal grantees must be deen e su. )
absolute and alienable estate anc A

Bux was therefore vat’
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: fIt follows, I thmk from this view that‘ the possession of the

vendee has been ‘adverse since the date of the sale since
Bashir Khan can claim only as the heir of Karim Bux and
not as reversioned to a life estate to whom succession had
opened up.ohly’on.the death df Karim Bux. In Guyana-
sambanda v. Velu Pandarsam (23 Madras 271) it was held
by their Lordships of the Privy Council that where the
heriditary manager of an estate improperly alienated the
estate possession of the alienee became adverse to the
manager and his successors from the date of alienation and
that heritable estates could not be created to take effect as
successive life estates consquently the plaintiff could claim
only as heir to and from and through his father in whose time
the title had been extingumished by Japse of time and adverse
possession. In the present case as has already been stated
there was not an estite himited in wheritance and nothing 1n
the nature of a life interest; it was an absolute estate and
defendant must I think be held to have been in adverse
possession since 1900 or for about 20 years before the present
suit was filed,

I donot think 1t necessary to dwell at length on the
question of the alleged adoption of plaintiff by Karim Bux;
adoption 1s a practice unknown to Mohamedan law and any
custom by which 1t is recognised among a particular class of
Mohamedan would require to be strictly proved 1 igree
with the learned Additional District Judge that the rather
vague flimsy evidence adduced is insflicient to prove the
existence of any such ancient clear and invaniable custom n
the fammly of Dana and Gyana; indeed there 1s no instance
of any previous adoption in the famuly, the only alleged
‘instances relating to a few persons from Jodhpur

For the reasons given above I agree with conclusion
arrived at by the learned Additional District Judge and
dismiss the appeal with costs,
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Miscellaneous Civil Application No. 45 of 1931.

BEFORE MR.E. H. P, JOLLY, 1.C.S. "~ « »

. ‘.~ ‘ B

R. S. P. Chandrika Prasad of Ajmer ~ Applicant.
Versies.

The B. B. & C. L. Railway Company through its Agent
at Bombay Opposite party.

Subgect Matter of the Case.

Application for leave to appeal to His Majesty in Council
against the Judgment and Decrec dated the 2nd, January
1931, passed by the Judicial Commissioner, Ajmer-Merwara,
in Civil Appeal No. 77 of 1930.

Civil Procedure Code. S, 110 Clauses 1 and 2. Scope of.

() The second clause of section 110 C. P. C. 15 fo be read as an alter-
native to the whole of the first clause and not merely as ag alternative to
the second restrictions, n the first clause.

1923 Rangoon (A. I. R.) 71 distmguished.
39 Madras 843, 24 Allahatad 174 Explained.

(b) Where the decision in appeal affects an interest in property of the
value of ten thousand rupees or upwards even though outside the immediate
subjcct matter of the suit clause 2 of section 110 would apply. The cnterion
for the application of clause 2 15 the value of the detnment to the party
seeking leave arising directly or indirectly from the decision in appeal.

Leave granted.
Date of judzment 12-5-1931.

Counsels for the partiess—Mr, Mohan Lal Capoor
Advoeate for the Applicant.

Mr. V. G. Bapat Bar-at-Law for the Opponent.
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ORDER. ’ R

This is an application for leave to appeal to his Majesty in
Council against the decree of this Court in Civil second appeal
No. 77 of 1930. Plaintiff sued as landlord to evict defendant
as tenant on payment of compensation for improwfements and
obtained a decree 1n the Court of first instance for possession
on payment of Rs. 2446-8 compensation; in the first appellate
Court this dzcree was set asideand plaintiffs suit was dismissed;
in second appeal plaintiff obtained a decree for possession on
payment of Rs 5000/~ as compensation "and defendant
was allowed six months in which to remove certain unauth-
orised construction n respect of which no compensation had
been allowed. It1s agamst this decreeesthat defendant now
seeks leave to appeal to his Majesty in Council,

i It is conceded by Mr. Mohan Lal on behalf of the
applicant that the case does not fulfil the requirements of the
first clause of section 110 Civil Procedure Code in as much as
the subject matter of the suit, being for all material purposes
the amount of compensation payable, did not ambéunt to
Rs 10,000/-, and even in second appeal the amount of
compensation has been fixed at Rs‘ 5000/- only. But it is
urged that the case falls within the scope of the second clause
of section 110 in as much as the effect of the decree of this
court is to require the defendant to remove constructions
valued at over Rs. 10,000/-.

In reply to this it has been argued by. Mr. Bapat on
behalf of plaintiff opponent that the second clause of Sec. 110
is to be read not as alternative to the whole of the first clause
but only as an alternative to the second condition of the first
clause. The first clause of Sec. 110 prescribes two conditions
both of which must be fulfilled in order to bring a case within
the scope of that clause that is to say (a) the value of the
subject matter of the suit in the court of first instance must
not be less than Rs. 10,000 and (b) the value of the subject
matter in dispute on appeal to His Majesty in Council must
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no* be less than Rs. 10,000. © Mr. ‘Bapat’s argument is that
the second clause of’sec. 110 is to be read as an altematxve to
requirement (b) of the first, clause ‘and . that reqmrement (a)
must be fulfilled in either case. Tam unable to accept such a
construction of the section for it seems to me c]early opposed
both to the literal mterpretatlon to be, dediced from the
arrangement of the two separate Clauses and also fo the
intention underlying the second clause; that intention appears
to be to provide for cases in which although the actual subject
matter of the suit and appeal may be less than Rs. 10,000 the
decision involves some claim or question respecting property
of that value ; that 1s to say the decision involves some detri-
ment to the aggrieved party of the value of Rs. 10,000 in
respect of property which was not itself the actual subject
matter of the suit. The case of Moti Chand v. Ganga
Prasad Singh (24 All. 174) cited by the leained counsel for
plaintiff opponent does not support the interpretation which
he seems to place upon sec. 110 for all that was decided by
their Lordships of the Privy Council n that case was that 1n
order to comply with the requirements of the first clause of
sec. 110 both the conditions laid down m that clause must be
fulfilled there was no question of the applicability of the
second clause of Sec. 110 for admuttedly nothing was at stake
beyond the actual subject matter of the swmit. The case of
Subramama Auyar v. Sella Mal (39 Mad. 843) lays down
the same principle but the judgment goes a step further in so
far as the applicability of the second clause of sec. 110 1s also
‘there considered; it was held that the two clauses should be
read together and that the second clausé¢ should not be inter-
preted in such a way as to render the first clause nugatory,
that is to say the assistance of the second clause could not be
invoked in cases in which the proposed appeal involved nothing
but the actual subject matter of the suit or appeal for in such
cascs the first clause and that clause only would apply. In
Maung Theve v. Chetty (A. 1. R. 1923 Rangoon p. 71) the
decision in Subramaniya Aiyar v. Scliamal (39 Mad. 843)
has been interpreted as implying that the sccond clause of
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Sec. 110 C. P. C. is to be read as an alternative to the second
restriction in the first clause of that section and not as an
alternative to the whole of the first clanse. With the utmost
respect I venture to think that such an interpretation goes
beyond the principle actually laid down in 39 Mad. 843.
What was there laid down was that if the operation of the
decision is confined only to the subject matter of the swt or
appeal clause 2 does not apply and in that case unless the
case satisfies the conditions of clause I there is no nght of
appeal  With that dictum I find myself 1n respectful agree-
ment, but I do not think 1t follows that where the decision in
appeal affects an interest in property outside the immediate
subject matter of the suit clause 2 will not apply. Had that
been the ntention of the legislature we mught have expected
that section 110 would have been arranged differently the
first clause containing the provision with 1egard to the value
of the subject matter of the suit and then a second clause
joined to the first by a conjuctive “and” the second clause
contaimng the two alternatrves with regard to the value of ‘the
subject matter in appeal and the value of some other claim
or question to or respecting property directly or indrrectly
mvolved in the decree. The arrangement of the section
being ast 1s the second clause appears to me to be designed as
a recogmtion of the fact that the value of the subjeet matter
of the suit or appeal is not always an indication of the actual
value of the 1ssues at stake in a particular case and the
intention of the legislature being that further appeal should
not be allowed as of right when the lose or gain to the parties
was less than Rs. 10,000/- clause 2 appears to have been
specifically designed to meet cases in which the value of the
subject matter of the swit or appeal was not m fact a true
measure of the actual loss or gain to the parties This view
does not seem to me inconsistent with the ruling 1n 39 Madras
843, for the suit in that case was a money swt m which the
value of the subject matter of the smt and appeal was
obviously the mcasure of the loss or gain to the parties, that
is to say there wasno question of any clam mn respect of/
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property beyond the subject matter of the suit being involved
and claus:e 2 therefore had no application. The question to
be decided therefore is whether the decree passed by this
Court mvolves some claim or question to or respecting
property additional to the actual subject matter in dispute in
the appeal. Now the subject matter actually in dispute both
in the swt and in the appeal is (2) the tenancy and (b) the
amount of compensation for improvements. The value of the
tenancy 1s clearly not the total value of the property and the.
value of the compensation has been held to be Rs. 5,000 so that
the value of the subject matter is clearly less than Rs. 10,000.
Buat in addition 1o the subject matter as specified above the
decree involves removal of unanthorised constructions 1n respect
of which no compznsation has been allowed and if the value of
these is taken into account the appealable value would
undoubtedly exceed Rs. 10,000 for the total value of the
construction is estimated at something over Rs. 20,000. It
has been argued that as both the lower Courts recorded
concurrent findings disallowing compensation for unauthorised
constructions that deciston is final and no further appeal
would lie in respect of such constructions. But apart from
the fact that the decree in first appeal was in favour of deft.
who therefore could not have appealed therefrom the argu-
ment does not, 1 think, meet the point now in 1ssug- The
question 1s not whether a further appeal lies on thf issue
whether certan constructions were unauthorised and thgrefore
not subject to compensation, but whether in view of th fact
that defendant’s possession and enjoyment of property of\ the
value of some Rs. 20;000 is prejudiced by the decree a further
appeal does not lie 1n respect of the whole decree whereby his
position as tenant liable to eviction on payment of compensation.
of Rs.5,000 has been determined. The position in the
present case is perhaps somewhat complicated by the fact that
compensation has been allowed in respect of certain
constructions and not in respect of others and the view which
1 am inclined to take may perhaps be illustrated by consideration
of a more simple case.  Suppose that A believing himself to ~

i
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he the awner of a certain plot of land builds thereon a house
ata cost of Re. 20,005 3, becoming aware of this only after
completion of the bulding, files o «mt for eviction, and
suceceding in proving that A held «he plot as tenanmt only,
obtains a deerce 1 second appeal; then although the subject
matter of the suit would I merely the tenancy of the site "the
decree would be one affecting A's claim o the continued
enjoyment of property worth Rx. 20000 and it scems to me
clear that this would be a cace a. s« contemplated by the
second clause of sec. 110 C. . C.and that, qute apart from
any question of compencation, A wonld be entitled to further
appeal against the decree for eviction.

Thave been referred to the decision in Latubhal v, Bhima
* Bhai (31 Bombay L. R. 832) i which lene to appea) 1o bis

Majesty n Council was refused on the ground that  the

suit being in respect of an alieged eacement 1t wae mmaterial
that the property n respect of which the easement was clamed
was‘\'a'lucd at more than Rs, 10,000/- since for the parpase of
se?t‘on 110 Civif Procedure Code what wis 1o be taken as the
criterion was the detniment to the party seching rehef and the
detriment ansing from the dechiation or refysal of the
casment 1n question could not be valued at Re. 10 000/ In
the present case the detriment to the apphicant is tl;c c«’)mpu‘-
so;y remaval of buildings valued at more than R« 10,000/-,
;;mti];ed;t;?em arises durectly from the deerce for eviction

For the reasons given aboy,

falls w ¢ 1 hold that the present case

. ithin the scope af the second clause of section 110 Cdx‘t:,l )
rocedure Code and that the applicant 1s therefore entitled 7.

¢ ey
# certificate to that effect.  Certificate to be 1ssued accordgn45
j1e] -

The appheant should witlun the period Prescn}ﬁd cash of
%. 7. Civil Procedure Code deposit 10 Cou:ts security for:
Government secunties the sum of Rs: Slgoof&m/' e CO\:‘-
Costs of respondent and the su® fis,;,;xing“ copy of the
expenses of printing, indexing “';d b
record to Hie Majesty 0 Contess
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< Civil Revision Petition No. 2 of 1931.

BEFORE Mr. E. H. P. JOLLY, 1. c.s.

Narain Das son of Manak Chand Sunar of Beawar
Judgment-Debtor, Applicant

v

Versus. .

1. Misri Mal son of Phool Chand Mahajan of Beawar
(2) Chand Mal son of Nath Mal Mahajan of Beawar

Decree-Holders, Respondents and.
(3) Hira Chand son of Ottar Mal Kanstiya of Beawar
Purchaser, Respondent, Opposite Parties.

Subject Matter of the Case,

Applications for reviston against the order of the Additional
District Judge, Ajmer, passed in Misce: Civil Appeal No. 44
of 1930, on 30/8/30.

Sale. No final decree, Effect. Revision,

(a) The absence of a funal decree for sale will not necessanly
vitiate the proceedings of the court m execution leading to the sale of the
p{operty if an order for sale 1s passed on a notice to the judgment-debtor.

28 Calcutta 73 5 Bombay L. R. 389 and 2+ Madras 695 Foll.

(5} In such a case it cannot be maintained m Revision that the Execu.
ting court acted without jurisdiction m ordering the sale,

. {) It cannot be held that a court acted irregularly 1 not taking inte,
consideration an objection which was never put forward before 1t
Ciwil Procedure Code O. 21 R, 90 Scope,

" (d) Under Order 21 rule 90 Civil Procedure Code the only ground for
setting aside a sale is some materral irregularity or fraud in publishing 1t.
Non-mention of the valnation of the property in the sale proclamatioh 1s not
a material irregulanty, -

27 A. L. J. 1228 Foll. . )

S Application Rejected,:

Date of judgment 14-5-1931,. »
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Counsels for the parties: Mr. Moti Pershad Vakil for the
Applicant.
Mr. Mohan Lal Capoor for the

Opponent.
ORDER.

This is an application for revision of an order of the
Additional District Judge confirming an order of the Sub
Judge, Beawar dismissing objections filed under O. 21 R. 90
to the confirmation of a sale of property in exccution of adecree.

In this Court certamn further objections were put forward
which had not been rarced in erther of the lower Courts and
chief among these was the allegation that execution had been
allowed on a prehminary decree for sale i a mortgage suit no
final decree having actually been drawn up though admittedly
the Court had directed the final decree to be drawn up.
Although 1n this application T am concerned only with the”
regularity or legality of the dismissal of ﬂpp]lcnnt's’l)l)]CC[iOﬂﬂ
under O 21 r. 901t may be observed that the absence of a
final decree for sale will not necessanly vitiate the proceedings
of the Court 1n execution; it was held in Phul Chand v. N:r
Singh (28 Calcutta: 73) that 1t will be sufficient 1f there is an-
order for sale passed on the notice of the decree-holder q;ld
rubings to the same effect may be found in the cases repo;tctl
mn 5 Bombay L. R.389 and 24 Madras 695.
therefore be maintained that the Court acted without
jurisdiction m ordering the sale. It is next alleged that no

notice was issued to all the Judgment-debtor under O. 21 r 66;
this point also was not raised in erther of the lower Courts an(i
consequently the point has not been investigated by them
The proceedings mdicate that on the date on which the sn]c;
proclamation was drawn up the parties were represented by
their pleaders, and 1 any case I cannot hold that the lower
courts acted irregularly m not taking into consideration an
objection which had never been put forward. The remaimng
objections were duly considered by the Court
instance and rejected and the court of first

It cannot

of first
appeal
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confirmed the order of the original Court. The only ground
upon which I am asked to interfere in revision is that the
lower Courts were wrong in arriving at the conclusion. that the
objections were not sustainable. The issue is a very narrow
one for under O.2I r. 90 the only ground for setting aside a
sale is some material irregularity or fraud in publishing it.
Tt is true that the valuation of the property was not specified
in the proclamation but I am not disposed to disagree with’
the lower courts in holding that this was not a material
irregularity — vide Rup Kishore v. Collector of Etah
(24 Allahabad: L. J. 1228) in which the ruling in Sandalmand
Khan v. Phul Koer (20 Allahabad 412) is distinguished.
Nor as pointed out by the learned Sub Judge does the objection.
that the proclamation did not state the time of the sale appear
to be correct; it may be true that preliminary operations for
the sale were conducted by the peon but the actual sale
was conducted by the Nazir at the time specified in the
proclamation. These are the only grounds of objection.
falling within the scope of Q.21 r. 90 and as { am not _
prepared to hold that these objections were wrongly over ruled
by the lower Courts the present application is dismissed with
costs.



Civil second appeal No. 82 of 1930.

BEroRE Mk, E. H. P. JoLLy, 1. c. s.

. Pahlad son of Ram Pal Sunar of Ajmer since died
represented by 1. Birdhi Chand 2. Madan Lal 3. Lachmi
Narain 4. Ganga Ram and 5. Dip Chand of Ajmer. )

: Appellants.

. Versus.

Bala Pershad son of Dhanna Lal Brahmin Thekadar
Shamlat Committee Thok Telian Ajmer. Respondent.

Section 7 of Land and Revenue Regulation.—Applicability of two towns. Ne
adverse possension by payment of rent.  Jurlediction- Section 39 C. P. C.

{a) A transferor cannat convey 2 better title than he himself possesses.

(8) Under section 7 of the Land Revenue Regulation an occupant of
unimproved Shamlat land 15 a statutory tenant-at-will and mere non-payment
of rent by him for many years would not constitute his possession adverse to
the Shamlat. -

{c} To constitute adverse possession there must be some defimite act an
the part of the tenant constituting a denial of the landlord’s title,

{d) Section 7 of the Regulation applies equally to agricultural lands
and building sites whether situate m a village or a town.

Sp)Rentas d to. for.pse and_ can only be
claimed for such lands by the Shamlat from tde date of notice of demand
and not for a period prior to 1t

(f) The tnal by a Sub.Judge of a swt triable by a Munsif 15 a2 mere
irregularity curable by section 99 C. P. C.

2 A. M. L. ]J. Foll,

Date of Judgment 24th September 1931.

Counsels:—Mr. Jasedha Nandan for the Appellants.
Mr. Mohan Lat_ Capoor for Respondent.
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Subject malter of the case.

. - TR . ' BN R

Memo. of appeal under Section 14 of the Ajmer Courtd

Regulation IX of 1926 read with Section 100 Civil Proceduré

Code against the Judgment and Decree dated the 10th Apil

1930, passed by the Additional District Judge, Ajmer, in Ciful
Appeal No. 26 of 1929.

Order.—This is a secoid appeal against a decree of the
Additional District Judge Ajmer confirming a decree of the
Sub Judge for arrears of rent in respect of certain sites
‘occupied by defendants houses on Shamlat land.

It is not seriously disputed that the land was Shamlat land
but defendant maintains that he had been in possession for
some 40 years and had therefore acquired title. Defendant has
produced sale deeds shewing his title to the houses but it is
not clear that these decds purport fo convey title to the $ites,
and in any case the trausferor could not convey a better Yitle
than he himself possessed. Under Section 7 of the ' Ajmer
"Land and Revenue Regulation the presumption is that t'he
occupant of unimproved common land is a  tenant-at-will of
‘the proprietary body or Shamlat and the mere fact that no rent
had been paid or demanded for very many years would not
'constitute the possession of the occupant adverse to the
Shamlat; in order to foym a starting point for the period of
adverse possession there must be some definite act on the part
of the tenant constituting a denial of the landlord’s title and
no such act or denial is alleged in the present case prior to the
demand for rent in 1927. It has been argued that the
provisions of Section 7 of the Land and Revenue Regulation
are not intended to apply to Land in towns as opposed to
villages or fo land used for nor agricultural purposes; the
improvements contemplated in Section 7 certainly appear to
be agricultural improvements but there is nothing in the
section which would limit its application to agricultural lind,
the section applics to all common land in a village and 1 find
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it difficult to draw.any definite line'of distinction between a
village and a town for the purposes of the section. The Ajmer
Municipalities Regulation makes no special provision for the
occupancy of common land in areas coverd by the Regulation
and as it has been held by this Court in the case reported in
2 AM.LJ. page 23 that Section 7 of the Land and Revenue
Regulation applies to towns I am not prepered to hold that
the provisions of the Section have no application in the
present case.

The position then is that defendent occupies the land in
question as tenant-at-will of the Shamlat.” It is however an
admitted fact that there was no actual lease or agreement for

. rént and-that defendant or his predecessors in title have for
many years held the land without payment of rent. The suit
does not ‘purport to be one for compensation for use and
occupation but for rent and as no rent purports to have been
imposed by the landlord prior to the issue of notice to,
defendant on 8th December '27 I do not think that rent, as
opposed to compensation for use and occupation, can be
claimed for the period prior to that date,

A point of jurisdiction has also been raised on the allegation
that the suit should have been filed in the Munsiff's Court;
this is denied, but even if the Munsif had jurisdiction the Sub-
Judge had concurrent jurisdiction and the trial of the swit by
the Sub-Judge when he might have returned the plaint for
presentation to the Court contemplated by Section 15 C.P.C.
would merely be an irregulanty covered by the provisions of
Section 99 C.P.C.

- Far the reasons given above I hold that Plamtff is entitled
to arrears of rent only from the date 8-12-27 at the rate
of 2 annas per manth-for each of the 12 sets. In modification
of the decree of the lower appellate court therefore plaintifl
will have a decree for Rs. 1/4/9 being rent to date of smt.  As
defendent unsuccessfully. disputed the tenancy and plaintiff has-
partially succecded parties will bear their own costs throughout.

' e Lotwer court's decrée modified.

M
Ve
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Subject matler of the case.

Memo. of appe’il under Sectnon 14 of the A]mer Courtd
Regulation I1X of 1926 read with Section 100 Civil Procedure
Code against the Judgment and Decree dated the 10th Aptil
1930, passed by the Additional District Judge, Ajmer, in Citil
Appeal No. 26 of 1929,

Order.—This is a secorid appeal against a decree of the
Additional District Judge Ajmer confirming a decree of thé
Sub Judge for arrears of rent in respect of certain 'dites
vccupied by defendants houses on Shamlat land.

It is not seriously disputed that the land was Shamlat land
but defendant maintains that he had been in possession for
some 40 years and had therefore acquized title. Defendant has
produced sale deeds shewing his title to the houses but it is
ot clear that these decds purpott fo convey title to the' s;tes,
and in any case the transferor could ot convey a betler title
tlian he himself possessed. Under Section 7 of the ' Ajmer
‘Land and Revente Regulation the presumption is that the
occupant of unimproved common land is 2 tenant-at-will of
‘the proprietary body or Shamlat and the mere fact that no rent
had been paid or demanded for very many years would not
‘constitute the possession of the occupant adverse to the
Shamlat; in order to form a starting point for the period of
‘adverse possession there must be some definite act on the part
of the tenant constituting a denial of the landlord’s title and
no such act or denial is alleged in the present case prior to the
demand for rent in 1927. It has been argued that the
provisions of Section 7 of the Land and Revenue Regulation
arc not intended to apply to Luand in townsas opposed to
villages or to land used for non agricultural purposes; the
improvements contemplated in Section 7 certainly appear to
be agricultural improvements but there is nothing in the
section which would limit'its application to agricultural land,
the section applies to all common land in a village and I find
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it difficult to draw.any definite line'of distinction between a
village and a town for the purposes of the section. The Ajmer
Municipalities Regulation makes no special provision for the
occupancy of common land in areas coverd by the Regulation
and as it has been held by this Court in the case reported in
2 A.M.LJ. page 23 that Section 7 of the Land and Revenue
Regulation applies to towns I am not prepered to hold that
the provisions of the Section have no application in the
present case.

The position then is that defendent oceupies the landin
question as tenant-at-will of the Shamlat.” It is however an
admitted fact that there was no actual lease or agreement for

. rent and-that defendant or his predecessors m title have for
many years held the land without payment of rent. The suit
does not purport to be one for compensation for use and
occupation but for rent and as no rent purports to have been
imposed by the landlord prior to the issue of notice to’
defendant on §th December '27 I do not think that rent, as
opposed to compensation for use and occupatiom, can be
claimed for the period prior to that date.

A point of jurisdiction has also been raised on the allegation
that the smt should have been filed in the Munsiff’s Court;
this is denied, but even if the Munsif had junsdiction the Sub-
Judge had concurrent jurisdiction and the trial of the swit by
the Sub-Judge when he might have returned the plaint for
presentation to the Court contemplated by Section 15 C.P.C.
would merely be an irregularity covered by the provisions of
Section 99 C.P.C.

- Far the reasons given above I hold that Plamntiff is entitled
to arrears of rent only from the date 8-12-27 at the rate;
of 2 annas per month-for each of the 12 sets. In modification
of the decree of the lower appellate court therefore - plaintiff’
will have a decree for Rs. 1/4/9 being rent to date of suit.- As-
defendent unsuccessfully. disputed the tenancy and pléintiﬂ'.hh_s.
partially succeeded parties will bear their own costs throughout,

Yottt Lower conrl’s decrée mbdified:
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Civil second appeal No. 30 of 1930. .

Berore Mr. E. H. P. JoLLy, 1. C. §

.

Masjid Chlragchlyan AJmer
r I Plnml:ﬂs-Respondm!s-Appcllants

e
Versus.

1. Seth Hira Chand and 2. Mst. Kallu Bibi of Ajmer.
Defendanis-Respondents.
Pre-emption. Rival claimants, Prlority of decree or larger extent of vielage
sives 0o preference, Section 9 of the Laws Regulation. Determization by lots.

{a) In the case of rival claimants for preemption the mere fact that the
decree in favour of one is of a prior date gives him no preference over the
others. Nof in the absencé of a custom is the larger extent of vicinage &
:’:riterion for the deterrmnation of the question of pnornty.

{b) In such cases the most satisfactory way of deciding the rival claims
is'to cast lots on the analogy of section 9 of the Laws Regulation.

Date of Judgment 28th Séptember 1931,

Counsels:—Mr. Jasodha Nandan for the Appellants.
Mr. Hem Chandra for the Respondents.

Subyect matler of the case.

Civil Second Appeal against the Judgment and deciee of
the Senior Sub Judge, First Class, Ajmer passed in Civil
Appeal No. 15 of 1929 on the 11th Deceniber 1929.

' Judgment after remand.—The lower court has submi-
tted-its findings on thé two issues sent down; it has held that
plaifitiff has-failed to prove that he has any preferential right
But that plaintiffand Hira Chand have prima-facie equal rights
t6 pre-esnpt:  The learned Judge further holds that in these
circuinstances plaintiff rather than defendant Hira Chand
siiduld B2 alldived té pré-empt on the ground that plaintiff’s
viciligé s 3 grédter extent than that of Hira Chand. -~



Both parties have appeared before e with their pleader in
order to argue the correctness or otherwise of these findings,
That both parties had a prima-facie right to pre-empt is a pont *
now beyond the scope of argument in this appeal and the only
question is how their rival claims are to be settled as betweeun
themselves, It 1s clear that no custom giving the one, or the:
other party a preferential right has been proved and I cannot
-accept the contention put forward on behalf of defendant Hira
Chand that the mere fact that his decree for pre-emption was
prior in date to that ofplaintiﬁ' gives the former any preferen-*
tial nght, In actual fact plaintiff’s suit was filed before that
of Hira Chand and it was merely a matter of chance that Hira
Chand’s suit was decided first. Nor am I able to accept the
finding of the learned Judge that in the absence of proof, of any
custom determimng priority as between two rnival pre-emptors

both basing their claims on vicinage the extent of vicinage
should be taken as the criterion for the determindtion of the
question of priority. Siich a criterion has admittedly no legal
basis and 1s entirely arbitrary. In these circumstances I hold
that even if the provisions of section9 of the Ajmer Laws
Regulation {I1I of 1877) do not apply specifically to the facts
of the present case, yet the only satisfactory method of deciding
the rival claims in the absence of any specific provision will be
to apply the analogy of the provision of Section 9 of that
Regulation to the effect that where two or more persons are
equally entitled to the right the person to exercise the same
shall be determined by lot. Lots were accordingly drawn in
my presence and in the presence of the parties in open Court *
and the lot fell to plaintiff who is therefore held to be the
persen primanly entitled to exercise the right of pre-emption,

The decree of the lower appellate court is accordingly set
aside and plaintiff will have a decree directing him to pay into '
Court within six weeks from the date of the decree a sum of
Rs. 60/- for payment to the purchaser, on payment whereof '
plamtiff shall be entitled to recover possession of the .~
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in suit from the defendant and “to -his'-costs throughout; on
failure of plaintiff to pay ‘the -above sum within the time
specified plaintiff’s suit will stand dismissed with costs through-
out, and defendant Hira Chand shall be entitled, on payment
mto Court within a further period of six weeks the sum of Rs. -
60/~ for payment to the purchaser, to recover possession of the
property in suit from the remaining défendant and to his costs
1n this suit-throughout from plaintiff; on failure of defendapt
Hira Chand so to pay the sum within the time specified his
claim shall stand dismissed with costs.

v Appeal accepied.

‘

Civil Revision application No. 139 of 1931.

Berore MRr. E. H. P. JorLy, L C. 5.

Kallu son of Rama caste Rawat of Barla. Applicant
Versus.
Ghisa son of Sardhara Rawat of Barla.  Opposite-Party..

Provinclal Small Cause courts Act. Scope of section 25. Pawer of High Courl. *

{c) The whole object of the Provincial Small Cause Courts Actis to
provide a Comparatively cheap and speedy machinery for the disposal of
small money claims, The mtention of the Legislature is that ordinanly
the decision by the Small Cause Court shall be final,

(b) Under section 25 of the Act the High Court 1s not ntended o
perform the function of a court of appeal and would not ordinarily
intesfere on questions of pure fact.

(c) The trial court is in a better position to appreciate the evidence of
witpesses whom it has actually seen and heard and if the High Court
interferes on a pure question of appreciation of evidence it would stultify
the whole object and intention of the Act.

(d) Points in issue in Small Cause courts are decided on yery meagre
evidence and the correctness of the decision may often be'open to doubt



Vol. 1V. 67

but the mere fatt that, the High Court may be inclined to arrive at a
different conclusion is no ground for, interference. .., | .
Date of judgmex}t 29th September 1931,
e of Judgy emyer, 22

Counsel.—Mr, Mhadeo Pershad Bar-at-law for the :« « Applicant,

Subject Matter of the case. vt

Application for revision under section 25 of the Provincial
Small Cause Courts Act IX of 1887 “dgainit the judgment
dated the 10th September 1931, passed by the Jidge Small
Cause Court, Ajmer in suit No. 1879 of 1931. '

Order.—Plaintiff sued on a bond for Rs. 199.12, defendant
pleaded part satisfaction in the shape of repayment of six
half yearly instalment of Rs. 20. Plamtiff admitted repayment
of only one 1nstalment of Rs. 20 which had been duly
endorsed on the bond. The only evidence of the alleged
repayment of the other five instalments was that of defendant
and his two witnesses. In view of the fact that the repayment
of the first instalment had been duly endorsed on the bond
but that no such endorsement or other receipt was obtained
by defendant 1n respect of the alleged subsequent repayments
the Jearned Judge of the Small Cause Court held that the
alleged subsequent repayments had not been satisfactorily
proved. Itis this finding that 1 am now asked to revise on
the ground that the lower court ought to have believed
defendants witnesses. Now the point at issue is one of pure
fact and its decision is entirely a question of appreciation of
evidence, The subject matter of Small Cause Court suits
is usually a claim for money which is generally met by a
denial or by a plea of satisfaction on the part of the defendant
and the court has then to decide on the evidence produced
whether the alleged debt existed and whether it had been
satisfied. The whole object of the Provincial Small Cause
Courts Actisto provide a comparatively cheap and speedy
machinary for the disposal of such cliims: The procedure

¥y posa he absence of
prescribed 15 of a summary e and t

94
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provision for ‘appeal, together with th& provisioris of -Section
27 of the Act, clearly indicate the intention that ordinarily the
decision of 2" claim by the Small Cause Court shall be final.
It is true that revisional powers are reserved to the High
Court under section 25 but I wish to emphasis that in
exercising those powers the High Court will not, and is not
intended to, perform the function of a Court of appeal and
will not thqxf%:vijox;gz ordinarily interfere on questions of pure fact.
Not only is“,ihé’trial court in a better position to appreciate
the evidence of witnesses whom it has actually seen and heard,
but for the High Court to interfere on such grounds would
be to stultify the whole object and intention of the Adt which
as stated above is designed to procure a speedy and final
settlement of claims within the jurisdiction of Small Cause -
Courts. In fact if revisional applications are to be allowed
on questions of pure fact the High Court would in effect
be commutted virtually to rehearing every case in which
one party or the other considered himself aggrieved and for all
purposes of practical utility the Small Cause Courts might
just as well not exist exceptas a machinery for recording
evidence. The points in 1ssue frequently have to be decided
-in the Small Cause .Courts on very meagre evidence and the
correctness of the eventwal descision may often be open ta
doubt, but the mere fact that the High Court or Judicial
Commussioner might en the evidence have been inclined to
arrive at a different conclusion is no ground for interference
in revision. I have deemed it necessary to record these
ohservations, for it is an undoubted fact that in Ajmer-Merwara
a great deal of time and money is wasted in froitless and
hopeless applications for revision in Small Cause Court
decrees on questions of appreciation of evidence. In the
f)resent case I find no ground on which I can legitimately inter-
fere in revision and the-application is accordingly dismissed.

Application refected
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Civil Revision Application No: 118 of ‘1931. ,,

“ -

4 BEFORE MR E. H P Jorry, 1. c. 5.

Hindu son of Kishna and 2. S;{d!:ll son of Hindu Gujars’.
of Akhri . Applicants.

Versus. -
Moti Lal son of Champa Lal Mahajan of Surana.
Opposite Party.

Sections 5 and 25 of the Courts Regulation 1 of 1877 and Sectlons 8 and 19 of
the Courts Regulation IX of 1926.
. (a) Where the jurisdlchon.of Sub Judges and Munsiffs has been defined
by the Chief Commisstoner under section 7 of Regulation IX of 1926 the
Commissioner has no power to himit such jurisdiction under section 25 of
the same Regulation,

27 Cal. 272 Foll, . .

() But under section 5 of Regulation 1 of 1877 power to define such
junsdiction was not specifically reserved to the Chief Commussioner and
consequently sections 5 and 25 of that Regulation must be read together
and construed 1n a non contradictory sense If follows therefore that
under section 25 of that Regulation the Commussioner had power to define
the local hinils of jurnisdiction of the vanious Sub Judges and Munsiffs 1n
the District and these courts can therefore exercise jurisdiction only within
the local Iimits so defined. B

Date of Judgment 10th October 193.1
Counsel:—Mr. Parbhu Dayal, Advocate for the Applicadit,
Subject Matter of the case.

Application for revision under Section 115 Civil Procedure
Code against the order dated the 17th August 1931, passedg
by the Additional District Judge, Ajmer-Merwara, in Cn i
Appeal No. 23 of 1931. S

Order.—This is an application for revision of | --:;.
-the Additional Distnict.Judge 1n appeal con | ’
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provision for appeal, togethér With thé provisiois of -Section
27 of the Act, clearly indicate the intention that ordinarily the
decision of A" claim by the Small Cause Court shall be final.
It is true that revisional powers are reserved to the High
Court under section 25 but I wish to emphasis that in
exercising those powers the High Court will not, and is not
xntended to, perform the function of a Court of appeal and
will not ther f'ore ordmanly unterfere on questions of pure fact,
Not only i is the tnal court in a better position to appreciate
the evldence of thnesses whom it has actually seen and heard,
but for the High Court to interfere on such grounds would
be to stultify the whole object and intention of the Act Wwhich
as stated above 1s designed to procure a speedy and final
settlement of claims within the jurisdiction of Small Cause -
Courts. In fact if revisional applications are to be allowed
on questions of pure fact the High Court would in effect
be committed virtually to rehearing every case in which
one party ot the other considered himself aggrieved and for ajl
purposes of practical utility the Small Cause Courts might
just as well not exist evceptas a machinery for recording
evidenze. The points in issue frequently have to be decided
-in the Small Cause ,Courts on very meagre evidence and the
correctness of the eventual descision may often be open to
doubt, but the mere fact that the High Court or Judicia}
Commussioner mught on the evidence have been inclined to
arrive at a different conclusion is no ground for interference
in revision. I have deemed it necessary to record these
ohservations. for it is an undoubted fact that in Ajmer-Merwara
a great deal of time and maney is wasted in fruitless and
hopeless applications for revision in Small Cause Court
decrees on questions of appreciation of evidence. In the
present case I find no ground on which I can legitimately intet-
fere in revision and the application is accordingly dismissed.

Application refected
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Civil Revision Application No. 118 .of 1931. .,

[ -

Berore Mr. E.‘H. P. JoLLy, L C. 8.

. ;
Hindu-son of Kishna and 2. Sadui son of Hindu Gujars.
of Akhri Applicants.

Versus. -

Moti Lal son of Champa Lal Mahajan of Surana.
Opposile Pariy.

Sections 5 and 25 of the Courts Regulation 1 of 1877 and Sections 3 and 19 of
the Courte Regulation IX of 1926, o
. (a) Where the jurisd\ction.of Sub Judges and Muns:ffs has been defined
by the Chief Commissioner under section 7 of Regulation IX of 1926 the
Commugsioner has no power to limit such junsdiction under section 25 of
the same Regulation,

27 Cal. 222 Foll.

(b) But under section 5 of Regulation 1 of 1877 power to define such
d was not y reserved to the Chief Commussioner and
consequently sections 5 and 25 of that Regulation must be read together
and construed In a non-contradictory sense. If follows therefore that
under section 25 of that Regulation the Comnussioner had power to define
the local litmits of jurisdiction of the varous Sub Judges and Munsiffs in
the District and these courts can therefore exercise junisdictron only within
the local limits so defined. R b
. Date of Judgment 10th October 1931

Counsel.—>r, Parbha Dayal, Advocate for the Applicant,
Subject Matter of the case.

Application for revision under Section 115 Civil Procedure
Code agamnst the order dated the 17th August 1931, passed
by the Additional District Judge, Ajmer-Merwara, in Civil
Appeal No. 23 of 1931,

Order.—This is an application for revision of an order ofs
-the Addittonal District.Judge 1n appeal confirming an 6rder
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of the Sub-Judge, Ajmer” declining in jirisdiction in a suit in
respect of property situate within the territorial jurisdiction
of the Senior Sub-Judge. The Subordinate Judges and
Munsiffs of Ajmer-Merwara were appointed by the Chief
Commissioner under Notification No. 559-C dated 31/3/14
in exercise of the powers vested in him under Section 5 of
the Ajmer Courts Regulation 1 of 1877. Subsequently in
1923 1n excrcise of the powers conferred on him by Section
25 of the above mentioned Regulation the Commissioner issued
a notification distributing the Civil work territorially amongst
‘the Courts of the Jowest three grades and it is an admitted
fact that n accordance with that distribution the smit in
question should have been filed in the Court of the Senior
Suh:judge and not in the Court of the 1st Class, Sub-Judge
Ajmer. The question at issue is whether the 1st Class, Sub-
Judge was 1n these circumstances correét in holding that he
had no jurisdiction to entertain the suit.

On behalf of applicant it 1s argued that the appointments

made by the Chief Commissioner in his Notification No.
'559 of 21/3/14 purported to appoint certain officers to be
Sub-Judges and Munsiffs “in the district of Ajmer-Merwara”
and that each of the officers so appointed therefore exercised
jurisdiction throughout the whole of the district of Ajmer-
Merwara and that such jurisdiction could not be limited by
any order of the Commussioner under Section 25 of the
Regulation of 1877. In support of this view is cited the case
reported in 27 Calcutta 272,

Now under Section 7 of the present Ajmer Courts
Regulation IX of 1926 the Chief commissioner 1s specifically
empowered to define the local limits of the jurisdiction of
Sub-Judge and Munsiffs and where jurisdiction has been so
defined by the Chief Commissioner it could not be subsequently
limited by the Commissioner under Section 19 of the Regu-
Iation of 1926 (which corresponds with Section 25 of the
Regulation of 1877). That is the principle ennunciated in
“the Calcutta case quoted above. But under Section 5 of the
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Regulation of 1877 power thus to define the local jurisdiction
was not specifically reserved to the Chief -Commissioner
and Sections 5 and 25 must be read together and construed
as far .as possible in a non contradictory semse. In the
absence of any reservation to the Chief Commissioner of
power to define the local limits within which jurisdiction was
to be exercised by the officers appointed by hium under Section
5as Sub-Judges and Munsiffs, Section 25 must I think be
interpreted as empowering the Commissioner, subject to the
control of the Commissionér, so define the local limits within
which each Sub-Judge and Munsif should exercise jurisdiction.
It 15 to be noted that the notification No. 358-C of 1914 does
not purport to define the local limits of the jurisdiction of each
officer but created certain officers Sub-Judges and Munsiffs in
the district of Ajmer-Merwara; 1t does not I think follow that
each of such officers was intended to exercise junsdiction
throughout the whole of the district of Ajmer-Merwara; for
example it would be absured to suppose that it was intended
that the Tehsildar of Beawar or Todgarh should exercise
the jurisdiction of Munsif 1n Ajmer tehsil. In the absence of
any definition of the local limits of the jurisdiction of these
courts 1n notification No. 559-C of 1914 we have perforce to
look to the orders of the Commissioner under Section 25. To
hold other-wise would be to hold that the Tehsildar of Todgarh
for example as Munsif would be bound to entertain a st
with in his pecunicary jurisdiction relating to property and
parties in Ajmer tehsil, any orders of the Commissioner under
Section 25 to the contary notwithstanding. The position at
present may be different in view of the provisions of Section 7
of the Regulation of 1926 but the present arrangement was
made before the Regulation of 1926 came into force and under
the provisions of Section 6 of the General clauses Act thé
repeal of the Regulation of 1877 cannot affect acts done
under that Regulation. The arrangements made b_v~ the
Commissioner in 1923 under Section 25 of Regulation of 1877
therefore holds good and the order of the Additional
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District Judge is in ‘my ‘opinion’ correct. The.appeal is
therefore summarily dismissed. The request for transfer
cannot be considered in this appeal asit is not a question
arisinig out of the order under appeal and involves questions
of a ndture entirely different from those a raised in appeal.

R Application summarily dismissed.

, Criminal application No. 25 of 1931,

BeFore MRr. E, H. P. JoLry, 1. C. s. '

Nathu Singh son of Bhopal Singh Rajput resident in
Chanpaneri P. S. Bhinai District Ajmer. '

Accused Petitioner.

. e Versus.
Crown . Opposite Party.

‘Evidence Act Section 30, Ceufension of co-accused-weight to be attached,
Section 30 of the Evidence Act provides that a court may take into
nsid agatnst an d person a made by a co.accused
person, the words 'may take into consideration' serve to emphasise the
fact that such confessions stand in a category by themselves and do not
stand on the same footing as evidence in the case. Such confessions are
not statements made on oath and the accused against whom they may be
taken into consideration has no opportunity to cross-examine the person
making the confessions. It is obvious therefore that the weight to be
atfached to such confessions ss agamst a co-accused is something less
than the weight which might be attached to the evidence of an approver.

£

Counsels for the parties :—Mr. A: A. Zuberi for the Applicant,

T The Public Prosecutor for the Crown,

Date 9! itldgmcnt 17th October 1931,
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Subject matler of the case.

Application for revision under Section 439 Criminal Proce-
dure Code against the order dated the ist July 1931, passed
by the additional Sessions Judge, Ajmer, in Criminal Appeal
No. 47 of 1931.

" Order.—This is an application for rivision of an. order of
the additional Sessions Judge confirming the conviction-of the
accused by the 1st Class Magistrate Ajmer under Sections 457
and 109 1. P. C. .

The facts are that on or about the night of 9th October
1930 property worth some Rs. 1250 was stolen from the
apartments of the Rani of Bhinai in the Garh at Bhinai, On
13th October some of the stolen property was produced by
one Sambhir Singh and his confession was eventually recorded
on 17th October. -On 29th October the confession of one
Bhur Singh was recorded, and eventually Sambhir Singh,
Bhur Singh, one Suraj Karan and the present applicant
Nathu Singh were sent up for trial and were convicted.

The evidence against the applicant Nathu Singh consists
of the confession of the co-accused Sambhu Singh and
Bhur Singh which have been held to be sufficiently corro-
borated by independent evidence,

It has been argued that the confession of Sambhu Singh
and Bhur Singh shonld not have been admitted in evidence
as there were indication that they were the result of impropet
influence. The ciscumstances in which the confessions were
obtained certainly justify the suspicion that undue pressure
may have been brought to bear upon the deponents. It was on
13th October that Sambhu Singh made a certain statement
and disclosed the place where some of the stolen property had
been hidden, but it was not unti] 17th October that he made
a confession inplicating Nathu Singh whose name admittedly
had not been mentioned by him in the first instance. The
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circumstances in which Bhur Singh's confession was obtained
are still more obscure; although his name was mentioned by
Sambhu Singh in his ‘confession of 17th October it 1s not,
clear when Bhur Singh was arrested for” the sub Inspector
deposes that Bhur Singh was brought to him on 20th’ by the
Manager who stated that Bhur Singh had a statement to
make. The statement was recorded .and Bhur Singh was then
taken to the Magistrate at Ajmer who recorded his confession,
But assuming that these two confessins were admissible in,.
evidence the circumstances in which they were obtained
detracts very materially from their value. The confession of
Bhur Singh was retracted by him at tha trial and that of
" Sambhu Singh contained allegations agamst Nathu' Singh
which the learned additional Sessions Judge has descrided as’
“stuff and nonsense” and which he has held to have been put
into the mofith of Sambhu Singh 1n order to darken thé picture
against Nathu Singh. Now if once 1t be concedéd that certain
allegations made against Nathu Singh by Sambha Singh in
the latter's confession were false and were put'into the mouth
of Sambhu Singh by some interested person it is obvious that
the implication of Nathu Singh by Sambhu Singh at once
becomes suspect. Section 30 of the Evidence Act provides
that a Court may take into consideration against an accused
person a confession made by a co-accused persop; the words
“may take into consideration” serve to emphasise the fact
that such confession:stand 1n a category by themselves and
do not stand on the same footing as evidence in the case,
such confessions are not statements made on oath and the
accused against whom they may be taken into consideration
has no opportunity to cross examine the persons making the
confedsions. It is obvious therefore that the weight to be
attached to such confessions as against a co-accused is some-
thing less than the weight which might be attached to the
evidence of an approver. In the present case in view of the
circumstances in which the confessions were obtained and the
fact that one of the confessions was retracted and that the



Vol. IV, 75

other has been held to contain false allegation with regard to
Nathu Singh, I consider that the confessions are absolutely
whorthless as against Nathu Singh and that in the circums-
cances they should not have been taken into consideration
against him.

It remains only to consider the so—called corroborative
evidence against Nathu Singh. The fact that Suraj Karan was
‘scen with Nathu Singh at the garh on the evening of the
alleged theft is not inconsistent with Nathu Singh’s ignorance
of the plot, nor is the alleged fact that on the next morning
Sambhu Singh got the keys of the garh from Nathu Singh
and took them to the Dewan who then opened the door and
allowed Sambhu Singhi to go out. The only other evidence
inplicating Nathu Singh is that of certain witnesses who
depose to having seen Nathu Singh 1n company with the other
-accused on the night in question but the learned Additional
Session Judge has held, and I think rightly, that evidence of
this type is of very little value, and has placed no reliance

upon them. ’

None of the stolen property was traced to Nathu Singh
and for the reasons given above 1 hold that the evidence is
insufficient to prove beyond reasonable doubt that he was
“concerned. .

The conviction and sentence recorded against Nathu Singh
are accordingly set aside and his -ball bond should now be

discharged. .
Application accepted. Conviction set aside,

Civil Revision Application No. 104 of 1931.

Brrore Mr. E. H, P, JoLLy, 1.C. S,

. Firm Birdhi Chand Sugan Chand through Birdhi chand
son of Sugan chand Mahajan-of Ajmer. A;&plicaﬂl-}
v
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Versus., )

Moti Lal son of Ladhu Ram Kalal by caste cloth merc}'\ant
Purani Mand: Ajmer. Opposite Party

Decretal amount. Fixing of instalments.
Juriediction of Court: Revision when lles,

(a) Discretion to fix instalments 15 a judicial discretion and failure to
exercise 1t i a judicial manner 1sa valid ground for interferene in revision.

7 Lahore 293 and
11 C. L. J. 431 followed.

{b) Where no evidence has been adduced on the question of defendant’s
inability to pay, a court 1s not entitled to fix instalments.

Date of Judgment 16th December 1931.

Counsels for the parties.

Mr. Kaushal Das Vakil for the . Apdlicant
Mr, Shyam Swarup Vakil for the v Opposite party.

Subject Matter of the case.

Application for revision under Section 25 of the Provincial
Small Cause Courts Act IX of 1887 against the Judgment
dated the 24th July 1931, passed by the Judge Small Cause
Court, Ajmer in suit No. 664 of 1931,

Order.—The only issue raised in this application for
revision is whether the learned Judge of the Small Causc
Court acted in accordance with law in allowing payment of
the decretal amount by instalments. Plaintifi’s claim was
admitted and the learned Judge has given no rcason for
nllown‘hg instalment, no was any evidence adduced in the
lower Court on the question of defendant’s inability to pay.
0.20 1. 11 provides that the court may “for any sufficient
reason” order that payment be made by instalments. The
discretion thus allowed to the courtisa judicial discretion
(Vide 7 Lahore 393) and failure to exercise the discretion in a
_judicial manner has been held to be valid ground for inter-
ference in revision in a small cause suit-vide Bal Gobindra-
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Bhakat VS Chhedi Jal Saha (11 C. L. J. 431). In the absence
of any apparent reason for allowing instalments in the present
case I must hold that the learned Judge has not exercised
his discretion judicially and I accordingly modify the decree to
the extent of setting aside that portion there of which relates
to payment by instalments and by directing that the balance
due under the decree be payable at once. Opponent to bear
applicant’s costs in this application.

Decree modified.

i

Miscellaneous Civil appeal No. 33 of 1931.

Berore Mz E. H. P. JoLLy. 1. c. s.

Kajori Mal son of Chitar Mal Mahajan of Srinagar.
Plamtyf-Appellant,

Versus.

Behari Lal son of Hati Ram Brahmin of Srinagar
« Defendant.Respondent.

Order of abatement, Appeal agalnit competency of.

1. The Civil Procedure Code does not contain any specific provision
for the abatement of a suit or an appeal as a nhole when the right to sue
or appeal does not survive. Such an abatement 1s really in the pature of
a disrussal of the sutt or appeal as incompetent and amounts to decree.
Consequently an appeal lies from such an order,

17 Allahabad 172 and 20 A, L. J. 214,

1 Lahore 582 Foll.

Co-parcener-death of-after decree.

No abatement of appeal as a whole.
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2. All co-parceners are necessary parties in a suit on behalf of a joint
family. But in an appeal from such a suit where the decree proceeds on
grounds common to all the death of one of the co-plintiffs whose legal
representatives have not been brought on record does not make the appeal
abate as a whole because the Appellate court has under Order 41 rule 4
Civil Procedure Code power to vary the decree in favour of even non-
appealing plaintiffs.

27 Bombay 284, }
25 Allahabad 27. 1 Foll.

A. L. R. 1927 Patna dissented from,

Counsels for the parties:—Mr, Moti Lal Malavvar for the  Appellant.

Mr., Swarup Naramn Advocate for the
Respondent.,

Date of Judgment 16th Decembér 1931,

Subject malter of {the case.

Appeal under Section 100 and O. 42 R. 1. Civil
Procedure Code against the order dated the 30th July 1931,
passed by the Additional District Judge, Ajmer-Merwara.

Order.—The facts in this second appeal are briefly as
follows:—

Plaintiffs Hardeo and Kajori Mal sons of Chitar Mal filed
a suit as muafidars of certain land for rent against the
biswadar Behari Ial. The mun dispute was with regard to the
rate at which rent was to be calculated. Plaintiffs obtained a
decree for rent at a lower rate than that claimed and they
then appealed against this decree. Before the appeal came
on for hearing Hardeo died and no steps were taken to bring
his legal representative on the record. When the appeal
finaily came on for henaring the learned Judge held that as the
appeal could not be proceeded with by the survivor of the two
co-sharers alone the appeal had abated as a whole and he
passed an order accordingly. It is against this order of
abatement that the present appeal has been filed,



Vol. IV. 79

A preliminary objection has been taken on behalf of respon-
dent on the ground that no appeal lies against such an order
and in support of this view he has quoted the case reported in
17 Al 172 which was followed in that reported in 20 A.L.J. 214.
The former case was decided under the provisions of the old
C.P.C. which required an actual order of abatement and it
related to the legal representative of the person against whom
such order of abatement had been passed. In the present
case the provisions of O.22r.3. of C.P.C. shew that the
appeal abated automatically in respect of the deceased
appellant Hardeo, on the expiry of the time allowed for
bringing lus legal representative ou the record, but the Code
contains no specific provision for the abatement of the suit or
appeal in respect of the surviving co-plaintiffs or co-appellants
where the right to sue or appeal does not survive. It is the
generally accepted practice to hold in such cases that the suit
or appeal has abated as ajwhole but it appears to me that such
an order is really in the nature of dismissal of the suit or
appeal as incompetent in respect of the surviving plaintiffs or
appellants alone and if viewed 1n that light the order would
amount to a decree. This is the view taken by the Lahore
High Court in Udmi VS Hira (1 lah. 582) and for the reasons
given 4dbove I am inclined to hold that the order in the present
case amounts to a decree and that this appeal is therefore
competent.

It remains to consider whether the leained Judge was
correct 1n holding that the appeal could not be procecded
with by the surviving appellant alone. It 1s argued on behalf
of appeliant that Hardeo and Kajor: Mal were brothers and
members of a jont Hindu family and that therefore on the
death of Hardeo the right to sue survived to Kajori Mal
under O, 22 r. 2. This might conceivably be the case if
Kajori Mal were the sole surviving coparcener but thereis
no evidence that such 1s the fact, on the tontrary 1 am given
to understand that Hardeo has left an adult son.  Itis equally
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clear that Kajori Mal has not been brought on the record in
the capacity of legal representative of - his deceased brother
Hardeo or as manager of the whole joint family. The appeal
has therefore clearly abated as against Hardeo and his
representative and the question is whether inspite of such
abatement the appeal can be proceeded with by Kajori Mal.
On behalf of respondent it is urged that all co-parceners are
necessary parties in a suit on behalf of a joint family as held
in the cases reported in 21 Bombay 184 and 7 Bombay 217,
This is no doubt correct and there is no allegation that the
suit as instituted by Hardeo and Kajori Mal was not maintain-
able for non-joinder of necessary parties. We are however
here dealing with an appeal and special provision is made in
0.41r. 4. C.P.C. for an appeal by any one of several
co-plaintiffs where the decree proceeds on grounds common to
all and in such case the Court may vary the decree in favour
of all the plaintiffs.  In cases in which O. 41 1. 4. is applicable
therefore the effect of the death of one co-appellant would
apparently be that the right to appeal survives to the co-
appellant under O. 22. r. 2. and r. 11 for under O. 41, r.4.
the appellate court would not be under the necessity of
ascertaining the separate interests of the various plaintiffs but
would be entitled to vary the decree in favour of all.’ This |
appears to be the view taken in Chintaman VS Gangabai (27
Bombay 284) and in Ram Sevak VS Lambar Pandi (25 AlL
27). This aspect of the question does not appear to have been
considered in the case of Kistya Nand VS Biswanath (AL R.
1927 Pat. 44) cited on behalf of respondent the judgment in
that case proceeding upon the basis that one of twoe joint
lessors could not sue the tenant for a specific share of the rent:’
In *the present case the grounds upon which the decree
proceeded were admittedly common to both plaintiffs and it
would follow that either plaintiff would be entitled to prosecute
an appeal under O. 41 . 4. If one plaintiff lodged such an
appeal it is obvions that the decision of the appeal would not
be affected by the death of the other plaintiffs and if the decree
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were eventually varied in appeal the representatives of the
deceased plaintiff would reap the benefit equally with the
actual appellant. The effect of the abatement of the present
appeal as against Hardeo is that his representative are
precluded from prosecuting the appeal but for the reasons
given above it does not appear to me that Kajori Mal is
precluded from proceeding with the appeal. The order of the
lower court is accordingly set aside and the appeal in that
court is remanded for decision on mernts. Court fee on this
appeal to be refunded other costs to follow the event.

Appeal accepted, Case remanded.

Civil First Appeal No. 37 of 1931.

Berore MRr. E, H. P. JoLLy, L. c. s.

Qadar Bux, Abdul Razak, Wali Mohamad, Abdul Rehman,
Abdul Hatib sons of Badlu Kassabs. Appellants.

Versus.

Karim Bux, Ramzan Bux, Pir Mohamad etc of Ajmer.
Respondents.

Regulation No. Ill of 1877. Custom of Pre-emption-Proof of:—

1. The burden of proving a custom of pre-emption m the Sub division
in which the property 1s situate hes upon the plammtff.

2 A M. L ] 23 followed.

2. A mohalla in Ajmer 1sa umt for the purposesof section 8 of
Regulation No. 3 of 1877,

3, Enwidence of a custom of pre-emption 1 one Mohalla is not suffictent
proof of the existence of a simtlar custom 1o other Mohalla.

720 P. R 1899

671 C 953
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A. L R. 1929 Lah. 336 Foll.

4. A single instance of pre-emption, even in conjunction with supple-
mentary evidence afforded by instances from other Mohallas, is insufficient
to prove the existence of a custom 1n a Mohalla,

Date of Judgment 19th December 1931,

Counsel for the parties:—DMr. Jasodha Nandan Advocate for the Appellant.
Mr. Daya Shanker Advocate for the Respondent.

Subject matler of the Case.

. Memo. of appeal under Section 96 and Order XLI Rule 1

Civil Procedurc Code against the Judgment and Decree dated
the 15th July 1931, passed by the Treasury Officer, and Sub-
Judge, 1st Class, Ajmer in suit No. 12 of 1929.

Order.—Thisis an appeal against a decree for pre-emption
passed by the Treasury Officer and Sub Judge, 1st Class,
Ajmer. The mamn 1ssues in appeal are with regard to proof
of custom of pre-emption and to the sale price.

As laid down by one of my learned predecessors in the
case reported in 2 A, M. L. J. p. 23. the burden of proof that
a custom of pre-emption prevails in the sub-division in which
the property 1s situated is upon the plaintff under Seetion 8
of Regulation I1I of 1877. The parties in the present case
are Mohamedans but plaintifl's claim is not based upon any
alleged right under Mahomedan Law, on the contrary he
specifically pleads the existence of a custom of pre-emption
in the sub-division in question and it is therefore not necessary
to consider whether proof that all the parties were
Mahomedans would be sufficient to  discharge the burden
imposed by Section 8 of the Regulation. The house in
question is situated in the Ahata or Khari Kua Mohalla and it
is plaintifi’s case that a right of pre-emption prevails by
custom in this mohalla. In support of this contention he has
produced evidence of six instances of pre-emption in the shape
of certificd copics of judgments or decrees for pre-emption.
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But of these six instances only one, Ex. P/2., relates to
property situated in the mohalla in question, the others relate
to property in other mohallas. Now it has been held by the
Lahore High Court in a series of decisions that evidence of a
custom of pre-emption in one mohalla or sub-divisionofa town
is not sufficient proof of the existence of a similar custom in
another mohalla. In Sandagan Mal VS Aman Singh (70 P.
R. 1899) it was remarked that “ plaintif should never be
relieved from the burden of proving the existence of the
alleged custom in the special locality in which the property is
situate, proof of its existence in neighbouring mohallas being
at best only supplementary to the evidence required of the
plaintifi”. This dictum was quoted with approval in Ramiji
Das VS Mamchand (67 1. C. 953.) Similarly in the case of
Prabhe Dial V'S Bhikoo Mal it was held by the Lahore High
Court that a single instance from the mohalla in question
supported by instances from other mohallas was insnfficient
proof of custom in the mohalla in question. The insignificant
value of instances from other mohallas is again noted in
a more recent case reported in A. I. R. 1929 Lahore 336.
In reply to this it 1s urged that the mchalla in question in the
present smt 1s very small and that instances from the
immediate neighbourhood should therefore be accepted as
raising a pre-emption in favour of the existence of the custom
in the mohalla in question. I wounld be prepared to concede
that if a mohalla is too small to form a sub-division or znit for
the purpose of Section 8 of Regulation 111 of 1877 evidence
of instances from the immediate locality of the house in
queston might be accepted as evideace of the existence of the
custom in that locality, bot it appears from several decided
cases that the mohalla in Ajmer has always been accepted as
the unit for the purpose of Section § and Piamufi himself
pleads the existence of the custom in the mchalla in question.
In actual fact plaintffs own witness states that the mohalla
comprises about 1030 houses and as tothe instances given from
other mohallas there 1+ po eyidence to shes that the property

s
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was in the neighbourhood of the house now in question except
that one is from the Mondri mohalla which is said to adjoin
the Ahata mohalla,

The only instance from Ahata Mohalla is that of a sale in
1906 in respect of which the right of pre-emption was exercised
and even in the case no issue as to the existence of a custom
of pre-emption was raised. I find it impossible to accept
that single instance of pre-emption within the mohalla, even in
conjunction with what may be termed the supplementary
evidence afforded by some half dozen instances from other
mohallas as sufficiently discharging the burden of proof of
existence of the custom in the Ahata mohalla as claimed by
plaintiff and the decree of the lower court must therefore be
set aside. The suit is dismissed with costs throughout.

Appeal accepled.

Civil Second Appeal No. 38 of 1931.

Berore M. E. H. P. JoLLy, 1. ¢. s.

Kan Mal and Ram Pal sons of Partab Mal, Saraogi of
Ajmer, Appellants.

Versus.

Asa Nand and Hem Chandra Khatri, of Ajmer,
Respondents.

Fasements Act.
. Invasion of rights of light snd alr.
1. Second appeal, Cross Objectiona.

A respondent in a second appeal cannot re-open fssties of fact decided
ngainst him by way of filing cross-objections,
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2. BEvery parson has a nght to add to or build lus own premises
provided he does so withaut material invasion of the right of his neighbours.

3. Iaorder to justify the grant of an imjunction the threatened distur-
bance must nterfere matertally with comfort of the owner. An impunction
cannot be granted against disturbance of any sort without proof of subs-
tantial damage.

4, The test 1s laid down by Section 33 of the Easements Act and s
the same as 1n other places where the Easements Act 1s not 1o force,

42 Calcutta 46 P. C. distinguished.

5. In such a case the court is entitled to take into consideration its
own opumon formed on personal mspection of the site and base 1ts decision
on it.

Date of Judgment 7th January 1932,
Counsels for the parties '—=Mr Raghu Nath Agarwala Advocate. for the
Appellant.

Mr Shiv Narain Advocate for the Respoudeat.
Subject wmatter of the Case.

Appeal under Section 15 of the Ajymer Courts Regulation
1 of 1877 and Section 100 and order 41 rule 1. Civil Procedure
Code against the Judgment and Decrece dated the 17th
August 1931, passed by the Additional District Judge,
Ajmer, wt Crval Appeal No. 266 of 1929.

Order.—This judgment deals with two appeals Nos. 38
and 39 of 1931, against the decrees of the Additional
District Judge in appeals Nos. 266 of 1929 and 6 of 1930
which were cross appeals aasing out of a decrec of the Sub-
Judge, Aymer, Plaintiff sued for a declaration and injunction
in respect of an alleged easement of hght and air with
reference to nine apertures (baris or jalis) which defendant
had etther blocked or threatened to block. Of these bans
three marked G. H. and | tn the plan appertain to a room
on the ground floor and six, marked K. L. M. VoW, X,
appertain to a room on the first storey. Both the lower
courts held it proved that all these apertures had: been in

e sliarn et tean e
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before suit and that plaintiff had consequently acquired an
casement in respect of access of light and air through those
apertures ; the Court of first instance granted plaintiff the
injunction sought in respect of the apertures G. H, and I but
refused an injunction in respect of the other apertures; the
first appellate court however held that in no case had the
closing of the apertures or threatened closing resulted in, or
threatened to result in, substantial damage to plaintiff and
plaintifi's suit was therefore dismissed in its entirety.
Plaintiff has now appealed to this Court as stated above,

The finding that all the windows or apertures have been:
in existence and use for a period of over twenty years before
swit and that plaintiff has in consequence acquired an

_easement 1n respect of access of light and air is a finding of
fact and therefore conclusive. This disposes of the cross
objections filed by defendant in appeal No. 38; they are
indeed not cross objections at all in the strict sense of the
term for they are not objections to the decree of the lower
Appellate Court but objections to certain findings of fact
which appear in the judgment of the lower appellate court.
It 15 no doubt open to the respondent to support the decree
of the lower appellate court on grounds which may have been
decided against him in that Court but this will not entitle
him to reopen tn second appeal issues of fact demde(}“ by the

lower court, \ e ,\.,
' . Bl
‘T'he anly issue which arises in these two appeals &:m
fore ia whether in refusing an injunction the lfower cour] ! "
correctly apphed the law by which the grant of an injun \

. . - .D“
is governed.  That law is to be found in Scetion 35 of 'E“

X , 2

Iinsements Act. The learned Judge while holding S ];,ht
there has -been an infringement of the casement acqu 72
e

by plaintiff has refused an injunction on the ground that ties
interference has not caused or would not cause to plaintiff
such substantial damage as would justify the award of compen-
sation under Section 33 of the Easements Act, that being
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the test laid down in Section 35 (a) of the Act. It 'has been
argued that under Section 35 (b) where disturbance of the
easement is merely threatened it is unnecessary to prove
that the threatened disturbance would cause substantial
damage and that the owner of the dominant heritage is
entitled to have his easement protected against disturbance
of any sort irrespective of the question of damage, the
extent of the right being determined by the provisions of
Section 28 (c) of the Act. This, however, is an argument
which I am unable to accept for it seems to me clear that in
order to justify the grant of an injunction the threatened
disturbance must be a material disturbante such as would
interfere materially with the comfort of the owner for otherwise
the owner entitled to an injunction restraimng the disturbance
would be in any degree of the quantity of light and air which
had been accustomed to enter by the aperture in question and
would be entitled for example to restrain another person from
erecting a building on the distant sky line since even
such a distant bwmlding would diminish, though perhaps
imperceptibly, the amount of light entering by the aperture.
‘The matenal question in the present case therefore 1s whether
the closing of the apertures in suit has resulted or would
result 1n such substantial damage to the plaintiff as is
contemplated in Section 33 of the Easements Act.  The lower
Courts appear to have differed in their estimate of what
constitutes such substantial damage for while the Court of
first instance considered that the closing of the aperture G. H.
and I in the ground floor room did interfere materially with
the comfort of the occupants of the room the learnzd Additional
District Judge heid that 1t did not, and while the Court of
first instance held that the closing of the apertures
K. L. M. V.W. X, in the upper storey would not cause
material discomfort to the occupants the Additional District
Judge as a result of personal inspection was obviously
inchined to hold that the closing of these apertures would
render the room unsmitable for use as a hving room but he
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considered that he would not be justified in basing a decision
on his own personal inspection and refused the injunction on
the ground that plamntiff had not himself deposed that the
closing of the apertures would result in such inconvenience.

I have been referred by the learned counsel for the
respondent to the decision of their Lordships of the Privy
Council in Paul VS Rosson {42 Calcutta 46) where in the
test laid down in Colls VS Honne and Colonial Stores was
followed, that is to say that the owner 1s entitled to a quantity
of ight the measure of which is what is required for the
ordinary purposes of inhabitance or business of the tenement
according to the ordinary notions of mankind. The Ease-
ments Act by which we are governed in Ajmer-Menwara is
however not in force m Bengal and where the Act is in

force the test must be that prescribed in Section 33 of the
Act.

The learncd Additional District Judge appears to have
been greatly mfluenced by the fact that pluntiff did not
adduce specific evidence to prove that the blocking of the
apertures would result in material discomfort or prejudice to
his enjoyment of his rooms and appears to have considered
himself not justified in relying upon the self evident facts
revealed by his own personal inspection. 1 myself have
also inspected the premises and on referring to the evidence
I find that the facts appear to be that plaintiff deposed that
the two rooms in question contatned only threc and six
apertures respectively and that all these apertures were being
blocked or threatened by the defendant the obvious result
being that the door would be the only remaining means'of access
for light and air; in order to be in a position to appreciate
the exact position thus resulting the learned judge of the trial
Court made a personal inspection and all three of the
successive Courts  have  satisfied  themselves that  the
result of closing the apertures will be to deprive the
rooms of all access of light and air except through the
door; that is a fact whichis not disputed and on which
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therefore no further evidence is required. The only question
that remains when the facts have thus been ascertained 1s
whether such disturbance of the access of light and air through
the apertures interfere materially with the comfort of the
plaintiff or prevents him from carrying on his accustomed
business in the dominant heritage as beneficially as before.
With regard to the room on the ground floor in which the
apertures G. H. and I are sitnated plamntiff has deposed that
he lets the room to tenants and the room appeared to be so
occupted at the timé of my inspection (of which no previous
notice had been given). The door of the room opens on to
a covered verandah which 1n turn gives on to an open court-
yard some 4 yards square forming the bottom of a kind of
well enclosed on all four sides by the surrounding buildings
to the height of 3 or 4 storeys; the amnunt of light entering
the room through the door when open 1s practically
negligible and it is impossible for a person to see objects in
the room without the aid of artificial light. These are plan
and undisputed facts and theclos ng of the apertures G H. and
T has resulted 1n a more or less complete deprivation of light
to the room ; it app=ars to me self evidant that such a com-
plete deprivation of light must render the room less suitable
for occupation and less valuable to plammtiff {or leasing to
tenants and I see no reason why plamtff should be refused
all relief merely because he has omitted to state this self
evident tact in so many words in his deposition.

Similarly the closing of all the apertures in the room on
the first storey would result in depriving the room of all air
and hght save such as might enter by the door when open
and the learned Additional Distnict Judge has expressed his
own opinion that the closing of the apertures would certainly
render the room unsuitable for use as a hving room; the
only reason why he has refused plamnuff any reltef 15 that
p'auntiff himself has omutted to state this self evident fact in
his deposition. I cannot agree with the learned Judge that
the Court was not ecntitled to take inte consideration its
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own opinion as to the effect of blocking the windows as
formed on personal inspection, indeed an’ opinion so formed
appears to me far more likely to be correct than an opinion
or finding based on a mere statement by plaintiff or his
witnesses that lis comfort had been interfered with; what
the plaintiff did in effect was to depose to the facts and
invite the Court to see for itself the result. The admitted
result of defendant’s action 1s that both the rooms in question
would be deprived of all access of light and air save through
the door and that rooms would consequently be mate-
rially less suitable for occupancy. I conmsider therefore
that the blocking of the apertures i1s such as to cause material
discomfort to plaintiff 1n the beneficial enjoyment of the
two rooms.

1t remains to consider what relief should be granted. It
has been urged that defendant has now built his new premises
and these should not be lightly disturbed and the equities in
favour of each party should be duly weighed, This building
however, so far as it has operated to close the apertures in
question, hasall been done since the suit was filed and
defendant was therefore clearly acting at his own risk. It is
also suggested that to allow plawntiff to enforce his alleged
rights would be tantamount to forlndding defendant the right
to add to his premises by building, the obvious reply to this is
that defendant has no right to build unless hecan doso
without material invasion of the rights of his ncighbours;
defendant has no right to provide himsclf with amenities at
the expense of the amenities acquired as of right by his
neighbour.  Considering first the apertures G. H. and [ in the
room on the ground floor, these have been blocked by
defendant who has erected a structure with a flat roof just
above the level of the apertures; it will be possible for defen-
dant to provide a sloping or partially sloping roof so that the
three apertures may remain open to the light and air above
the roof.  With regard to the apertures K, L. M. V. WL N, in
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the room in the upper storey the apertures K. L. M. have
been blocked by the erection by defendant of an upper room
abutting on the wall in question. Now I consider that the
three apertures V. W. and X if left free are sufficient to
provide the quantity of light and air required for the comfor-
table occupation of the room and that the closing of the lower
three apertures I{. L. M. alone would not materially affect the
use of the room. 1 hold therefore that plaintiff is entitled to
an injuction securing to him the access of light and air through
the apertures G. H. I.  V.W. and X.

For the reasons given above the decree of the lower court
is set aside and plaintiff will have a decree Wwith costs throngh
out granting him a declaration and an injuction in the
following terms: Plaintiff is declared" to have acquired an
easement in respect of access of light and air through the
apertures marked G. H. 1. V. W.X on the plan Ex. D/11
and defendants are enjoined not to disturb that easement by
the erection of any obstructions \vxthm the space contained
between the wall in which the apertures are situated and a
plane projected at an angle of 45° from that wall from a base
line passing through the lower extremities .of the three
apertures G, H, L. and V.W.X. respectively such obstructions
being also within 12ft. from the wall in which the apertures
are situated; defendants are further enjoined to remove any
existing obstructions which project within the space so defined.

Respondent’s cross (;bjections are dismissed with costs.

Appeal Accepled,
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Civil Revision Application No. 160 of 1931.

Berore Mg, E. H. P. JoLry, 1. . s.

Abdul Qader Khan.

Versus.

Abdul Raoof khan ete.

Recference under section 17 Ajmer Courts Regulation of 1877 in forma pauperis
is compelent.

(1) Provisions for Referen:e under section 17 Ajmer court’s Regulation
are not at all analogous to the provisions of Order 46 rule 1 Cival Procedure
Code. There being therefore no provision in the Civil Procednre Code
for such an application, Order 44 rule 1 may be deemed to cover such an
application by virtue of section 32 of Ajymer Court's Regulation. A
reference application consequently in forma paupens 1s competent.

{2) Limntaton. Exclusion of time for obtaining copies. Limitation for
such an application is to be computed, after excluding time taken up in
obtaining copy of judgment.

Date of Judgment 11th January 1932

Counsel for the parties.—Mr. Abdul Rashid Advocate tor the Apphicant.
Mr. A. A. Zuben Vakil for the Opposit party.

Subject matter of the case.

Application for revision under Section 115 Civil Proceedure
Code against the order dated the 14th September 1931, passed
by the Additional District Judge, Ajmer in Civil Appeal No,
37 of 1927. ’

Order.—This is an application for revision of an order of
the Additional District Judge allowing opponent to apply in
forma pauperis for & reference to the High Court under
Section 17 of the Ajmer Court's Regulation of 1877,
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It is contended that such an application for leave to
proceed in forma pauperis‘was'not ‘competént since provision
is made in the C. P. C. for such applications only in suits or
appeals (0. 33. & O. 44) Section 17 of the Courts Regulation
of 1877 however provides that for the purposeiof the Court
Fees Act such an application shall be deemed a memorandum
of appeal, that is to say the Court fee payable on such an
application will be that payable on a memorandum of appeal.
This provision for reference 1s not at all analogous to the
‘provision for reference made in Q. 46 r. 1. of the C. P. C,, it
is in fact 2 method of procedure peculiar to Ajmer-Meiwara
and naturally therefore no provision with respect to this
procedure 1s to be found in the C. P. C, for under the C. P. C.
the ordinary remedy in such cases is by way of second appeal.
In these cn’cumstances 1 thmk O. 44 r. 1. of the C. P. C must
be deemed to cover the case “of an application, under Sectxon
17 of the Courts Reuulatlon of 1877 for under Section 32 of
the Re"uhtlon the provisions of the C.'P. C. are to be applied
so far as they may be applicable; where therefore the procedure
prescribed by the Regulation 1s a modification of that
prescribed by the C. P. C. the relevant provisions of the
C. P. C. must be apphed subject to such modification. 1
would therefore hold that the application was competent.

The only other point raised is that of limitation; this point
‘was considered and decided by the learned Judge and even an
erroneous decision on a point of law will not ordinanly justify
interference in revision, nor am I prepared to hold that the
learned Judge was 1n fact wrong in allowing exclusion of the
time required for obtaining copies.

The application 1s accordingly dismissed with costs.

Application disussed.,
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Civil Revision No. 173 of 1931.

. BEForRe MR. E, H. P. JoLLy, 1. . s,

Syed Abdul Aziz son of Umrao Ali Khadim of Ajmer.
Applicant.
Versus.
Chand Mal son of Sheo Chand Mahajan of Bir.
Opposite Parly.

Amerdment to Limitation Act. No et E: petition

Order for executlon If not reversed in appeal, conclusive.
Order at one stage-Not reajudicata In respect of an lusue ralsed st a late stage.

1. The amendment of the Lumitation Act does not operate retrospecti-
vely, so as to validate apphications which were time barred under the old
Yaw,

"'2. Whete an order directing execu’ion has been made on an application
that order if not reversed m appeal will for the purpose of a subsequent
application be conclusive about the validity of the original application.
But when the execution application was struck off at the request of the
decree-holder even before notice was issued to the judgment-debtor the
question of the application’s vahdity 1s not resjudicata in & subsequent
application.

8§ Caleutta 51 Distingmshed.

3. Thereisno authority for the pmposmun that an order nt one stage
ofa pmc-edmg by as d in respect of an issue
raised at a later stage of the same proceeding.

9 Patna 306 Relied upon

Date of Judgment 12th january 1932,

Counsel for parties :—>r. Jasodha Nandan Advocate for  Applicant.
Mr. Chunpi Lal and My Milap Chandm for
Respondent.
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Subject matter of the case.

Application'for revision under Section 25 of the Provincral
Small Cause Courts Act IX of 1887 against the Judgment
dated the 17th October 1931, passed by the Judge Small
Cause Court, Ajmer in Execution No. 83 of 1929.

Order.—This is an application for revision of an order
of Judge Small Cause Court Ajmer directing execution to
proceed against the applicant in respect of a decree obtained
in 1918. It s contended on behalf of the applicant that the
application for execution should have been disrmssed as being
barred by hmitation. Limitation is claimed to be saved
first by reason of a previous application for execution in
1924 and secondly by reason of an order for execution in the
present proceedings which order, it is suggested, operated
as resjudicata. On behalf of the applicant it is contended
that the application of 1924 cannot operate to save limitation
as it was 1itself time barred and was not therefore an applica-
tion presented 1n accordance with law, The learned Judge
has apparently held that the application of 1924 was in fact
time barred under the law of limitation then in force but he
holds that as 1t would not have been time barred under the
present law of limitation 1t should be deemed to have been
presented within time for the purpose of the present proceed-
ings; in other words he holds that the amendment to the
Limitation Act operates retrospectively so as to validate
previons applications which were time barred under the old
law. This s, I think, clearly a proposition which cannot be
sustained . the point for determination is whether the applica-
tion of 1924 was an application “in accordance with law",
that is to say whether 1t was an application which could
properly have been entertained at the time when it was made
and in determining that question we have obviously to be
guided by the law as it stood at the time when the application

was made and not by the law as altered several vears later’

~
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It has been suggested that the question of the validity
of the application of 1924 is now barred on the principle of
resjudicata since that application was duly registered. Now
as held by their Lordships of the Privy Council in
Mangal Pershad Dixit VS Girja, Kant Lahiri (8 Calcutta 51)
where an order directiug execution_has been passed on an
application, that order if not reversed in appeal, will for the
purpose of a subsequent application be conclusive- that - the
onginal application was a vahd application i. e. that it was
not barred by time, even though the question of limitation
may not have been specifically raised in such original
application. In the present case however the proceedings
in connection with the application of 1924 contained no such
order for execution for the application was struck off at the
request of the decree holder before notice even had been
issued to the judgment debtor. The question of limitation
was then never raised in the proceedings of 1924 either
specifically or even by implication and there is nothing n
those proceedings which can operate as resjudicata on the
point of hmitation so far as it relates to those proceedings.

Coming now to the present application we find that it
was only after two or three appearances on the part of the
judgment-debtor and after the issuc of an order for execution
in the shape of a warrant for us arrest that he raised for the
first time the objection based on grounds of limitation.
Admittedly the present appheation would be time barred if
the previous application of 1924 was time barred and as stated
above there is nothing in the proceedings of 1924 to operate
as a bar to the raising of the question of the validity of the
apphication.of 1924 in the present subsequent application,
The only other ground upon which applicant 1s alleged to be
precluded from raising the yuestion of limitation is that he
raiced the-objection at a late stags in the present proceedings
and after an order for execution in the shape of a warrant for
his arrest had heen issued. It is <ugpested that order far
execution operates as a bar'to'the saising of the question of

..
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limitation at any subsequent stage of the same proceedings.
Obviously there is no direct analogy with the provisions of
section I Civil Procedure Code which contemplate two separate
proceedings described as “former” and “subsequent” proceed-
ings, nor can I find any authonty for the proposition, that an
order at one stage of a proceedings operates by implication as
resjudicata in respect of an issue raised at a later stage of the
same proceeding. Under Section 3 of the Limitation Act the
court is bound to dismiss the proceeding if it appears that it
has not been instituted within the prescribed period’ of
limitation and as held in Atul Krishna Ghosh VS Brindaban
Naik (9 Pat. 306) in the absence of anything to show that the
objection on the ground of limitation was taken and disallowed
in an earlier execution proceeding, or that the earler
execution proceeding reached a stage ‘at which the
judgment-debtor could have taken that objection the
judgment-debtor is entitled to resist the execution on the
ground of limitation in the subsequent proceedings even though
at an earlier stage in those proceedings an order for execution
may have been issued by the Court.

As the learned Judge has held that the applicatidn af 1924
was not an application in accordance with the law in force at
that time that apphcation cannot torm the basis of a fresh
starting point for the purpose of the period of limitation and
the present application is thus barred by time. The order of
the lower court is accordingly set aside and the application
for execution is dismissed with costs throughout.

Application accepled.

Civil Revision application No. 161 of 1931.

Berore Mg, E. H. P. JoLLy, 1. €. &

M. Abdul Salam son of Mirza .Adil Beg and 2. M. Karam
Gham Khan son of M. Abdul (Gham Khan Secretanes of the

Nazire-Avkaf Commuttee, Ajymer.
Applicants.
s
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Versus.

S. Nisar Ahmad son of Mi‘r Hafiz Ali Mutwalli Ijurg'e{h
Khwaja Sahib Ajmer. Opposite Parly.

Section 10 of the Musalman Wakf Act. Distriet Court-Jurlediction of.

A farlure to file accounts amounts to an offence under section 10 of the
Musalman Wakf Act within the meaning of the Criminal Procedure Code.
Consequently the District court has no power to punish for such a failure
which can only be done by a Magistrate after a due trial in accordance with
the provisions of the Criminal Procedure Code.

A. IR, 1930 All. 81. not followed.
A, I. R, 1928 Sind 43, rehed upon,
Date of judgment 12th January 1932.

Counsel for the parties:—Mirza Abdul Qader Beg Vakil for the Applicant.

Mr. Abdul Rashid Advocate for the
Opposite Party.

Subject matter of the case.
Application for revision under Section 115 Civil Procedure
Code against the order dated the 16th July 1931, passed by
the Additional District Judge, Ajmer in Civil suit No. nil of nil,

Order.—This is an application for revision of an order of
the Additional District Judge, refusing to take action under
Section 10 of the Musalman Wakf Act (XLII of 1923)
against the Mutwalli of the Durgah Khwaja Sahib, Ajmer for
his failure to file the accounts prescribed by Sections 3 and 5
of that act. The learned Judge has based his refusal on the
ground that the Wakf Act does not apply to the institution in
question and I am asked to interfere in revision on the ground
that this conclusion is wrong. .

Buit before that question can be considered 1 find that there
is a preliminary question which must be decided, and that
relates to the jurisdiction of the Additional District Judge to
take action under Section 10 of the \Wakf Act. The Section
itself is silent as to the Court or other authority entitled to
inflict the punishment prescribed by the Section, and there is
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little or no indication in the section itself to show whether the
authority was intended to be vested in.a civil or in a criminal
Court. I have been referred to a case reported in A. I. R, 1930
All. p. 81.(Nassullah Khan V8 Wajid Ali) wherein it is
clearly suggested that the District Court would have authority
to proceed under Section 10 of the Act, but those remarks can
only be regarded as obiter dicta for that particular question
was never in issue, the only issue before the Court being
whether a Court had jurisdiction under the Actto ordera
Mutwali to file the accounts prescribed by Sections 3 and 5 of
the Act; in holding that the act conferred no such jurisdiction
thelearned judges remarked incidentally that the District Court
though it could not order accounts to be filed could no doubt
punish under Section 10 of the Act failure' to do so. This
seems to me by no means so certain; under Section 3 (37) of
the General Clauses Act * Offence ” is defined as any act or
omission made punishable by any law for the time being in
force and a similar definition is given in Section 4 (0) of the
Criminal Procedure Code. It isclear therefore that the
omission made punishable with fine under Section 10 of the
Wakf Act constitutes an “ offence " as , contemplated by the
Code of Criminal Procedure; this being so the question of
jurisdiction is governed by Section 29 of the Code of Criminal
Pirocedure which provides that in the case of offences under
any law other than the Indian Penal Code the Courts
exercising jurisdiction shall be (a) the Court mentioned in that
behalf in the Act in question or (b) if no such Courtis
mentioned in the Act then either the High Court or the Court
mentioned in the eighth column of the second schedule of the
Code of Criminal Procedure; that is to say, in the present case,
the court of a Magistrate. This was the view taken by the
learned Judicial Commyssioner of Sind in a case ‘reported in
A. 1. R. 1928 Sind p. 43 and inconvenient as the conclusion
may be it appears to me unassailable for there is nothing in
the Wakf Act itself or in any other Act to invest the District
Court with junisdiction to try an * Offence " under Section 10
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of the Walf Act. In the absence of any provision to the
contrary it must be presumed that the * punishment” is
intended to be inflicted only after due trial in accordance
with all the requirements of the law of Criminal procedure and
prima-facte the civil Courfs would have ho jurisdiction to try
the case or to inflict the punishment.

For the reason given above I must hold that the learned
Judge was night in refusing to take action under Section 10 of
the Wakf Act although s refusal was based on different
grounds. [t has been suggested that I should nevertheless
pronounce upon the question of the applicability of the
provisions of the Musalman Wakf Act of 1923 to the case of
Durgah Khwaja Sahib of Ajmer but I find 1t impossible to do
so since I have held that the civil Court has no jurisdiction to
take proceedings under Section 10 of the Act; any expression
of optnion on that particular point in the present proceedings
would therefore be unauthoritatrve and merely calculated to
prejudice the decision of the 1ssue when, if at all, 1t comes up
for trial before a competent Court.

For the reasons given above the application is dismissed
with costs.
b

Application dissmissed.
« Criminal appeal No. 1 of 1932,

. Brrorc Mr. E. H. P, joLLy 1. C. s,

. * Balu son of Dhanna Rawat of Kheri
' : Accused Appellant,

Versus,

.Crown. " Complainant.
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Evidence At Section 27 Conf Tnsufl to base a on.

(8} In order to decide whether a statement 1s admissible under section
27 of the Evidence Act it is necessary to know the exact words used other-
wise it 15 difficult to know whether the alleged discovery of fact was made
in consequence of the information so conveyed. !

(b) ‘The principle underlying section 27 Evidence Act is that the actual
discovery of afact 1s initself a material” guarantee of the truth of the
particular information which led to the discovety.

(c) Such a statement alone is not sufficient to support a tonviction.

Decided on 16th January 1932,

Counsel for the patties i—Mr. B. D. Khanna Vakil for the Appellant.

K. B. Abdul Wahid Khan Advocate for the
Respondent.

Subject matter of the case.

Appeal against the order dated the 2nd January 1932
passed by the Additional Sessions Judge, Ajmer in Sessions
_Case No. 15 of 1931,

Order.—The accused has been’convicted of the murder
of one Salu and has been sentenced to be hanged. Practically
the only evidence against the accused is an alleged admission
or confession made by him some 15 days after the offence.
He is then alleged to have admitted that he had lkiled the

- deceased with an axe the blade of which he offered to produce
and the handle of which he said he had burnt. This
confession was, it is suggested made to the assembled willagers
but the Police Sub-Inspector was admittedly present and the
Sub Inspector himself admits that it was while he was
examuning the accused that the latter produced the axe and
said that he had killed Salu with it. There can therefore be
little doubt that the so called confession was made in effect to
the police and it 1s therefore inadmissible n evidence with the
exception of such portion of the statement as might be
admissible under Section 27 of the Evidence Act.  \We have no
evidence of the actual statement made by the accused however,
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of the Wakf Act. In the absence of any provision to the
contrary it ust be presumed that the “ punishment” is
intended to be inflicted only after due tnal in accordance
with all the requirements of the law of Criminal procedure and
prima-facie the civil Courfs would have ho jurisdiction to try
the case or to inflict the punishment.

For the reason given above I must hold that the learned
Judge was right in refusing to take action under Section 10 of
the Wak{ Act although his refusal was based on different
grounds. It has been suggested that I should nevertheless
pronounce upon the question of the applicability of the
provisions of the Musalman Wakf Act of 1923 to the case of
Durgah Khwaja Sahuib of Ajmer but I find it impossible to do
so since I have held that the civil Court has no jurisdiction to
take proceedings under Section 10 of the Act; any expression
of opinion on that particular point 1n the present proceedings
would thercfote be unauthoritative and merely calculated to
prejudice the decision of the issue when, if at all, 1t comes up
for trial before a competent Court.

For the reasons given above the application is dismissed
with costs.

Application dissmissed.

. Criminal appeal No. 1 of 1932,

Brroxre Mg. E. H. P. JoLLY L. C. s, ,

Balu son of Dhanna Rawat of Kheri
R ' Accused Appellant.

Versus.,

.Crown. - Complainant.
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£ Tasuf to buse » on.

Evldence At Section 27 C.

(=)} In order to decide whether a statement is admussible under section
27 of the Evidence Act it is necessary to know the exact words used other-
wise it ia difficult to know whether the alleged discovery of fact was mude
in consequence of the information so conveyed.

(b) The principle underlying section 27 Evidence Act is that the actual
discovery of afact 1s intself a material” guarantee of the truth of the
particular information which led to the discovery.

{
(¢) Such a statement alone is not suffictent to support a conviction.

Decided on 16th January 1932,

Counsel for the parties i—Mr. B. D. Khanna Vakil for the Appellant,

K. B. Abdul Wahid Khan Advocate for the
Respondent.

Stbject matter of the case.

Appeal against the order dated the 2nd January 1932
passed by the Additional Sessions Judge, Ajmet in Sessions
_Case No. 15 of 1931,

Order.—The accused has been’convicted of the murder
of one Salu and has been sentenced to be hanged. Practically
the only evidence against the accused is an alleged admission
or confession made by him some 15 days after the offence.
He is then alleged to have admitted that he had killed the

-deceased with an axe the blade of which he offered to produce
and the handle of which he said he had burnt. This
confession was, it is suggested made to the assembled villagers
but the Police Sub-Inspector was admittedly present and the

*Sub Inspector himself admits that it was while he was
examining the accused that the latter produced the axe and
said that he had killed Salu with it. There can therefore be
‘little doubt that the so called confession was made in effect to
the police and it 1s therefore inadmissible m evidence with the
exception of such portion of the statement as might be
admussible under Section 27 of the Evidence Act. We have no
evidence of the actual statement made by the accused however,
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one witness stdtes that fccused said that he'would produce the
axe with which he had committed the offence while the Sub-
Inspector states that while he was examining the accused the
latter produced an axe and said that he had killed Salu with
it. Inorder to decide whether a statement is admissible
under Section 27 of the Evidence Act it is necessary to know
the words used otherwise it is difficuit to know whether the
alleged discovery of fact was made in consequence of the
information so conveyed. The only facts discovered in the
present case were an axe head and a piece of charred ground
netther of which have any special significance unless we admit
the whole explanation or confession given by the accused, for
there 1s no independent evidence to connect these two facts with
the cnme. The principle underlying Section 27 of the Evid-
ence Act is that the actual discovéry of a fict is in itsz2lf a
material guarantee of the truth of the particular information
which led to that discovery, but only of so much of the g *™~""
tion as was necessary to lead to the discovery an f

tion of the axe head by the accused is not any g P
truth of his alleged statement that he had kille
with it. The production of the axe head cann
peg uvpon which to hang the whole 1llerred con

confession that the axe was brounht to light. I
‘I do not see that the production of the axe
accused carries the case against him very much
absence of any independent evidence to connect
with the crimé.  Of independent evidence against]
there is practicelly none to connect him with the
cvidence of the boys Chitar and Choga merely
accused armed with an axe came to Chitar's field {
of the occurrence when Chitar raised: an outery
were cominy; the learned Judge attaches’ s:gmﬁc—m 1.
evidence as shewing that accused was out on the nig
crime, but theré was nothing snusunl in accuséd being
his field at nightor in his coming . Chitar's field when tite
latter admittedly raised an outery,
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The evidence of . Rama that he saw accused rubbing an axe
head on the morning after the crime is of a type to which little
value can be attached, obtained as. it was only after accused
had been arrested some 15 days - after the occurrence of the
crime. There is indeed no evidence to connect the accused
with the crime except his statement made to the Sub-Inspector
and even assuming that certain portions of that statement
are admissible in evidence, though the exact statement made
has not been proved, I cannot hold that such evidence is
sufficient to support a conviction. No attempt was apparently
made to have the confession of the accused recorded by a
Magistrate and I find it impossible to place reliance upon even
such portions of the alleged confession to the police as might
be held admissible. I agree with the unamimous opinion of the
assessors that the evidence is insufficient to prove the guilt of
the accused. The conviction and sentence recorded by the
lower Court are accordingly set aside and the accused is
acquitted and should be set at liberty. '

Appeal accepted.

Civil Second Appeal No. 24 of 1931.

Berore MR. E. H. P, JoLiy, I. C. s.

Ratin lal son of Phul Chand Mahajan of Ajmer
Appellant.

Versus.
Moti Lal son Dhanna Lal Mahajan of Ajmer.

Want of Territorial and pecuntary Jurisdiction,

Salt to set nslde decree when lies.

A separate suit to set assde & decree passed by a court without terrst-
onal yunsdiction 1s mamntainable because there 15 a lack of junsdiction ab-
#netro but no swit would hie on the ground of want of pecumnry  juned ctign
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alone. The reason being that an error in valuation of a suit does not oust
the jurisdiction of the court to decide that point and will not necessarily
result 1n the decree 1n that swit being set aside as a nullity under section 11
of the sumts valuation Act by an Appellate court even if the decision is wrong,

22 A .L. J. 120 Relied upon.
Decided &n 16th January 1932,

Counsel for the parties.—

Messrs. Mithan Lal and Jasadha Nandan.for the Appellants.
Mr. Raghu Nath for the Respondent,

Subject maticr of the Case.

Memo of appeal under Section 100 Civil Procedure Code
read with Section 14 of the Ajmer Court's Regulation against
the Judgment and decree dated the 27th July 1931, passed
by the Additional District Judge, Ajmer, in Misce: Civil
Appeal No. 40 of 1931.

Order. The only issue raised in this second appeal is
whether a st lies to set aside a decree on the ground that the
suit in which the decree was passed was undervalued and
that had the suit been correctly valued it would have
bezn besyand the pecuniary Jurisd‘lctmn of, the Court.
Plaintiff sued to evict ‘two deéfendants ore of whom was
his tenant and the other of whom is now described as a
trespasser but who is said to havé derived any title he
possessed from the original tenant. The suit was filed in the
Munsifl's Court being valued as an ordinary suit in eviction,
the second defendant raised objections to the valuation but
these were apparently overruled and the suit was decreed.  An
appeal was presented but was dismissed as barred by limita-
tion. The original defendant then filed the present suit in the
Court of the Sub‘Judge to have the decree of the Munsiff set
aside on the ground that it was passsd without jurisdicton
and was therefore a nullity.  The learned Sub-Judge decreed
this suit but the decree was szt aside by the Additional
District Judge in first appeal and plaintiff has now appealed
to this Court.
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On behalf of the. appellant reliance is placed upon the
“decision of their Lordships of the Privy Council in Ram
Hargopal Vs Kishen Chand (51 Calcutta 361) wherein it
was held thata decree of a District Judge purporting to
embody an award relating to property admuttedly entirely
beyond the territorial junsdiction of that Court was a nullity.
1 have also been referred to the case of Ragubir Saran VS
Hari lal (A. L. R. 1931 Allahabad 454) wherein it was held
‘that a suit to set aside a decree alleged to have been passed
by a Court without territorial jurisdiction was competent. In
that judgment the bearing of Section 21 Civil Procedure
Cod: has been discuss2d and it was held that the fact that
in certain circumstances the question of the proper forum
could not be raised in appeal would not operate as a bar to
a separate suit. Both these cases however related to
the question of territorial jurisdiction, the property in suit
being admittedly outside the territorial jurisdiction of the
Court which had passed the original decree. The present case
relates to pecumary jurisdiction which turns upon the question
of the correct valuation or method of valuation of the suit; that
is a question which was raised and apparently settled in the
Munsiff’s Court and so far as that decision is concerned the
matter 1s governed by the provisions of Section 11 of the
suits Valuation Act, which provide that objection to the -
valuation in the Court of first instance involving a question of
jurisdiction shall not be entertained in appeal unless the
objection was taken at an early stage in the Court of first

instance, or unless the appellate Court is satisfied not only
that the suit was undervalued but that such under valuation
has in fact prejudicially affected the disposal of the suit.
Further even if the objection was taken at an early stage in
the Court of first instance and the appellate Court 1s satisfied
that the smt was undervalued the latter Court will not on
that ground set aside the decrec unless 1t 1s satisfied that the
undervaluation has prejudicially affected the disposal of the
case, It will thus be clear that an error in valuation affecting
the pecumary jurizdiction of the Court of first instance will
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not necessarily restltin the decree of that Court being set
agide as 2 nulhty. Let us consider first a case in which the
objection is taken for the first time in appeal, thenas provided
by Section 11 the appellate Court will refuse to entertain the
objection and if that is the only objection raised the appeal
will be dismissed and the decree confirmed. Will it then be
open to the judgment-debtor to file another suit to have the
decree set aside on grounds which he was specifically
precluded from agitating in appeal, and will another Court be
bound to pronounce the decree a nullity on grounds which
the appellate Court was required by law not to recognise as
invalidating the decree ? Again suppose that the objection on
the ground of undervaluation had been taken and overruled
in the Court of first instance and had been raised again in
appeal and the appellate Court had come to the conclusion
that although the snit had been undervalued with the result
that the Court of first instance had exercised jurisdiction
which it would not have possessed if the suit had been
correctly valued yet such undervaluation had not prejudicially
affected the disposal of the suit; in that case the appellate
Court would, in the absence of other objections, be bound to
confirm the decree. Can it then be supposed that the Legis-
lIature contemplated that the decree should be set aside as a
nullity by another Court on precisely those same grounds
which the Legslature had specifically declared inadequate
for that purpose in the case of the appellate Court. The
distinction between the cases of territonial and pecuniary
jurisdiction arises I think from the fact thatin the case of
defect of territorial jurisdiction the Court has a complete lack
of jurisdiction ab initio, whereas if in the plaint the suit is
valued at an amount within the pecuniary jurisdiction of the
Court the Court has jurisdiction until it is shown that that
valuation is incorrect and the correctness or otherwise of the
valuation is a question for determination by the Court; if the
Counrt decides that question wrongly a remedy 1s provided
by way of appeal subject to the conditions prescribed by
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Stction 11 of the Suits Valuation Act and if that remedy is
for any reason not availed of the decision of the Court of
first nstance on the question would stand good. It seems to
me difficult to accept the argument that the Court of first
instance had not jurisdiction to decide the question of the
"correctness of the vaiuation i the first instance, for we should
in that case be driven to the impossible position that the
Court had jurisdiction to decide the issue of  valuation if the
valuation as finally determined proved to be within the pecu-
mary jurisdiction of the Court but that the Court had no
junsdiction to decide the question if the true valuation
ultimately proved to be beyond the pecuniary jurisdiction of
the Court. The position I think 1s as stated above that the
Court has junsdiction provided the smt is valued in the plaint
at an amount wnthm the pecunmiary jurisdiction of the Court,
then 1f on objection’ raised or suo moto the Couft finds that the
court fee has been paid on an incorrect valuation it will
either direct that the deficiency in Court fee be made up,
of if 1t finds that the correct valuation would take swt out of
its Jjurisdiction 1t will return the plaint for presentation to the
proper Court, if on the other hand it finds that the valuation
and Court fee are correct 1t will proceed with the suit. The
court 1s indeed bound to decide the question for itself in the
* first instance and the only question which now arises is
whether the aggrieved party is entitled to a remedy by way
of a separate swt to prove that the decision was wrong, in
lieu of or in addition to the remedy by way of appeal. If
he has such a remedy by way of suit then it would be equally
open whether the remedy by way of appeal had been
‘attempted or not for 1t cannot be argued that by failing to
appeal a party opens up for himself a new remedy by way of
‘suit. It follows then that even if an appeal has been unsuccess-
ful the remedy by way of suit would still be openand the
relief which was refused in the appeal Court as specifically
vetoed by the provisions of Section 11 of the Suit Valuation

Act would be open by way of suit in another Court not bound
7
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by those restrictions, The provisions of Section 11' would in
fact be effectively stultified for it would be open to an aggrieved
party to get the decree.set aside by way of suit whether or
not he had raised the objection to valuation in the' Court of
first instance and whether or not alleged under valuation had
prejudiced the disposal of the case. The bearing of the
provisions of Section 11 of the Suit Valuation Act on such a
suit as that now under consideration have been discussed in
the case reported in 22 A. L. J. 120 which has been quoted by
the lower appellate court, and for the reasons given above 1
agree with the learned Additional District Judge that the suit
is not maintainable, The appeal is accordingly dismissed
with costs.

Appeal Dismissed.

Civil Sec ind appeal No. 20 of 1931,

Berore Mz, E. H, P. JoLLy, 1. ¢, s,

Nathu of Pisangan
Versus.

Raja Ranchodsen Istimrardar of Pisangan,

{a) Recovery of cesses by litimrardars and Colonel Dixon’s Robkar, of 1854,

The levy of cesses exg. Kholri. Jhumpi, Andhli nnd Neota by
1stimrardars has never been prohibited by Government and 1s thorefore not
illegal, Colonel Dixon’s Robkar of 1854 refers only to Patels and Bhumias
and not to Istimrardare.

(b} Cuitom. Fasentiale of t-—A custém to obtaln legsl recognition must be
shewn to be of Immemorial eshitence certaln and Invarfable,

(c)  Judgnent or dectiion of an lusue azainst & perion when resjudicata againet
the suczessor Sectlon 11 Civil Procsdure Code.

In order that a judement or decision of an issue against one person may
operate as resjudicata as aganst that per<an’s alleged successor, 1t must be
rhown that the successor 1s infact the legal representative of the former
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party in respect of the issue 1 question, In short unless the capacity in
which the legal representative is sought to be made liable isa capacity
which has been derrved by lum from his predecessor-in-title the previous
judgment cannot be a bar under section 11 Civil Procedure Code. .
Counsel for the parties :—DMessrs. C. F. Ball Advocate ;
and K. D. Deedwana for the Appellant,
R. S. Mithan Lal Advocate for the
Respondent.

Subject matler of the case.

Memo. of appeal under Section 100 Civil Procedure Code
against the Judgment and decree dated the 6th March 1931,
passed by the District Judge, Ajmer-Merwara in Civil Appeal
No. 9 of 1930.

Ordey.—Plaintiff sued as Istimrardar of Pisangan to
recover from defendant as non-agricultural tenmant -at-will
certain cesses known as Kholri, Jhumpi, Andhh and Neota;
the suit was dismissed in the Court of the Sub-Judge on the
ground that the levy of the cesses was 1illegal as having been
prohibited by the Government 1n 185+ but in appeal this decree
was reversed by the learned District Judge and plaintiff was
granted a decree for the sum held due from defendant on
account of these cesses. Agamnst this decree defendant has
preferred the present second appeal,

The cesses have been described in the judgment of the
learned District Judge; they are alleged to be oblhigations or
liabilities attached to the tenure of non-agricultural holdings
and resemble 1n some respects the feudal ncidents associated
with the feudal tenures of mediaeval times.

The first point raised 1s whether the learned District Judge
was correct in holding that the levy of these cesses was not
prohibuted by the Robkar 1ssued by Colonel Dixon in 1854 and
reproduced at page 780 of the Ajmer Regulations vol: M-P.
A careful examination of the preamble to this Robkar shows
that the actual orde:s contamned n the final portion thereof
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by those restrictions. The provisions of Section 11 would in
fact be effectively stultified for it would be open to an aggrieved
party to get the decree.set aside by way of suit whether or
not he had raised the objection to valuation in the: Court of
first instance and whether or not allezed under valuation had
prejudiced the disposal of the case. The bearing of the
provisions of Section 11 of the Suit Valuation Act on such a
suit as that now under consideration have been discussed in
the case reported in 22 A. L. ]J. 120 which has been quoted by
the lower appellate court, and for the reasons given above I
agree with the learned Additional District Judge that the suit
is not maintainable. The appeal is accordingly dismissed

with costs.
Appeal Dismissed.

Civil Secnd appeal No. 20 of 1931.

BEerFore Mr. E. H. P, JoLLy, L . s,

Nathu of Pisangan
Versus.

Raja Ranchodsen Istimrardar of Pisangan,

() R y of cesses by ders and Colontel Dixon's Robkar, of 1854,

The levy of cesses eq. Khole, Jhumpr, Andhli and Neota by
Istimrardars has never been prohibited by Government and 1s therefore not
illegal, Colonel Dixon's Robkar of 1854 refers only to Patelo and Bhumias
and not to Istimrardars.

(b) Custom, Fraentisle of 1—A custom to obtain legal recopnition must be
shewn fo be of Immemorial exlstence certaln and Invarfable,

(c) Jadgment or dechlon of an lisue azuinit & person when resfudicata agafast

the sueteasor Section 11 Clvil Procedure Cede.

In order that a judgment or decision of an issue against one person may
operate as resjudicata as against that pereon’s alleged successor, it must be
thown that the successor 1< infact the legal representatine of the formgr
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party 1n respect of the issue in question. In short unless the capacity mn

which the Jegal representative 1s sought to be made hable 1sa capacity

which has been derived by lum from his predecessar-in-title the previous

judgment cannot be a bar under section 11 Civil Procedure Code.

Counsel for the parties :—Messts C. F. Ball Advocate

7
and XK. D. Deedwana for the Appellant.
R. S. Mitban Lal Advocate for the
Respondent.
: Subject matter of the case. ’

Memo. of appeal under Section 100 Civil Procedure Code
against the Judgment and decree dated the 6th March 1931,
passed by the District Judge, Ajmer-Merwara in Civil Appeal
No. 9 of 1930.

Ordey.—Plamntifl sued as Istunrardar of DPisangan to
recover from defendant as non-agnicultural tenant-at-will
certain cesses known as I(holri, Jhumpi, Andhl and Neota;
the smt was dismissed m the Court of the Sub-Judge on the
ground that the levy of the cesses was illegal as having been
prohibited by the Government 1n 1854 but in appeal this decree
was reversed by the learned District Judge and plammtfl was
granted a decree for the sum held due from defendant on
account of these cesses, Agmnst this decree defendant has
preferred the present second appeal.

The cesses have been described in the judgment of the
lcarned District Judge; they are alleged to be obligations or
liabilities attached to the tenure of non-agrncultural holdings
and resemble in some respects the feudal incidents associated
with the fendal tenures of mediaeval times.

The first point raised is whether the learned Distnict Judge
was correct in holding that the levy of these cesses was not
prohibited by the Rabhar issued by Colonel Dixon m 1854 and
reproduced at page 780 of the Ajmer Regulations vol:  M.P,
A careful exammnation of the preamble to tlus Robhar shows
that the actual ordf.zs contained n the final portion thereof
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relate to the prohibition of recovery of cesses on the part of
Patels and Bhumias and not on the part of Isumrardars. This
wis made clear by Colonel Dixon himself in his explanatory
orders 1ssued in 1855 of which Ex, P/1 is a certified copy from
Government records.  These explanatory orders of 1855 have
been referred to in various judgments of 1885-1894, e. g. Ex.
P/3, /7, and P/12, and there 1s no reason whatever to doubt
their genuineness; there is indecd evidence that as fan back as
1830 Government was unwilling to mterfere with the arrange-
ments existing between Istimrardars and their tenants or to
force upon Istimrardars concessions which Government was
prepared to allow to its own tenants of Khalsa lands; _this
appears from a judgment of the District Judge Mr. Thoronton,
dated 20 September '95 (Ex. D/8) wherein 1t is mentioned that
in replymg in 1830 to certain proposals put forward by Mr.
Cavendish 1n 1829 for regulating the levy of Kholri by
Istimrardars, Government stated that they were not prepared
to prescribe any absolute rules but expressed the opinion that
it would be very satisfactory if Mr. Cavendish could carry his
proposals into effect with the consent of the Taluqdars. This
I think clearly indicates the attitude of Government and that
attitude is consistent with the explanatory orders issued by
Colonel Dixon in 1855, I find no reason therefore to disagree
with the conclusion of the learned District Judge that the levy
of these cesses by Istimrardars has never been prohibited by/
Government and 1s not therefore illegal. k/' ’
The most important of the cesses in qguestion is that known
as “ Kholri" which is sad to be leviable from non-agricultural
tenants at the rate of 1% of their estimated annual income.
This liability is alleged to be one attaching by custom to the
tenure or occupancy of a non-agricultural holding; the particular
tenancy in respect of which defendant is alleged to be liable
bas not been specified in the plaint but defendant has not denied
that he isin fact a nonagncultural  tenant-at-will of the
plaintifl.  There rests upon pluntiff therefore the burden of
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proof that by custom the above mentioned liability attaches to
such tenancies. Now in order that it may obtain legal
recognition a custom must be shown to be of immemorial
existence, certain and mvariable. From the copies of judgments
produced by plaintiff himsel( 1t appeaars that for a period of 50
years, between 1841 and 1891, the levy of IKKholri by the
Istimrardars of Pistngan remained in abeyance.  In the years
1892 to 1894 the Istimrardar reasserted hisalleged right to levy
the cess and this claim being resisted a number of suits “were
filed against various tenants. It seems from the judgment of Mr.
Martindale (Ex. P/11) that one of these suits (Istimrardar VS
Kastur Chand) was tried as a test case and that the decision in
that case in favour of the Istimrardar was then followed in
deciding the other suits.  Exs.  PP/7 and P/8 are copics of the
judgment of Mr. Melwille, Assistant Commussioner in two such
suits of 1892 agamnst Baldeo and Sheo Bux respectively.
These suits were dectded in favour of the Istimrardar as was
also a similar suit against Suraj Karan; Suraj Karan however
appealed to the District Court and Ex. D/8 1s copy of the
judgment of the Dastrict Judze Mr. Thoronton, who held that
the Jower court had wrongly decteed the suit on the strength of
the decision 1n another suit which had been treated as a
“ Test case " since the decision in the other suit could not be
binding upon Suraj Karan who was not a party to it; the
District Judge further held that the levy of the cess was not
authorized by Government and he therefore set aside the decree
of the Assistant Commusstoner and dismussed the smt.  Against
this decision 1t appears that a further appeal was preferred to
the Chief Commissioner who being apparently unable to
accept Mr Thoronton’s view that the levy of the cess was
illegal remanded the ¢ 1se to the District Court for tnal of certain
issues. These facts are et forth in Ex. PP/11 a copy of the
judgment or report of Mr \larundale who as District Judee
tricd these issues.  The report was on the whole n favour of
the Istimrardar but the Chief Commissioner i his final
judgment Ex. D/9 rejected the Jsumrardar's clum and
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relate to the prohibition of recovery of cesses on the part of
Patels and Bhumias and not on the part of Istimrardars. This
was made clear by Colonel Dixon himself in his explanatory
orders 1ssued in 1855 of which Ex, P/1 is a certified copy from
Government records. These explanatory orders of 1855 have
been referred to n various judgments of 1885-1894, ¢, g. Ex.
P/3, /7, and P/12, and there is no reason whatever to doubt
their genuineness; there is indeed evidence that as far back as
1830 Government was unwilling to interfere with the arrange-
ments existing between Istimrardars and thetr tenants or to
force upon Istimrardars concessions which Government was
prepared to allow to 1ts own tenants of Khalsa lands; -this
appears from a judgment of the District Judge Mr. Thoronton,
dated 20 September '95 (Ex. D/8) wherein it is mentioned that
in replying 1n 1830 to certain proposals put forward by Mr.
Cavendish mn 1829 for regulating the levy of Kholn by
Istimrardars, Government stated that they were not prepared
to prescribe any absolute rules but expressed the opinion that
it would be very satisfactory if Mr. Cavendish could carry his
proposals into effect with the consent of the Taluqdars. This
1 think clearly indicates the attitude of Government and that
attitude 1s consistent with the explanatory orders issued by
Colonel Dixon in 1855. 1 find no reason therefore to disagree
with the conclusion of the learned District Judge that the levy ).
of these cesses by  Istimrardars has never been prohibited by,
Government and 1s not therefore 1llegal.
Lo

The most important of the cesses in question is that known \.
as * Kholri” which is said to be leviable from non-agnicultural
tenants at the rate of 1% of their estimated annual income.
Tlus liability is alleged to be one attaching by custom to the
tenure or occupancy of a non-agricuitural holding; the particular
tenancy in respect of which defendant is alleged to be liable
has not been specified in the plaint but defendant has not denied
that he isin fact a nonaagricultural  tenant-at-will of the
plaintifi.  There rests upon plaintff therefore the burden of
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during the 50 years 1841-1891 and that when the claim was
again advanced in 1892 it was disallowed by the Court of the
Chief Commissioner. In the light of these facts it is impossible
to hold that the alieged custom has been invariable and
continuons. The judgments of the Sub-Judges of 1901, Exs,
P/9, P/10. P/13 do not catry the case for the Istimrardar any
further for they purport to be based on the principle of
res-judicata, the suits to which they relate having been against
the sons of certain defendantsinthe previous suits of 1892-1894,
The same applies to Ex. P/14a copy of a judgment of thé
Sub-Judge of 1918. Indeed in Ex. P/13 the learned Judge
admitted that he would have felt considerable hesitation in
holding the alleged custom proved but he considered himself
precluded from reopening the question, These later instances
can therefore be regarded as nothing more than reiteration of
the instances evidenced by Exs. P/7 P/8, and P/12 the
effect of which has been entirely negatived by the Chief
Commissioner’s judgment Ex, D/9,

I must now notice another argument that has been put
forward on behalf of -the Istimrardar to the effect that g
agamst the defendant in the present case the 1ssue with regard
to the custom of levy of Kholri 1s res-judicata by reason of the
judgment Ex. P/7in the suit brought by the Istimrarday
against defendant’s father Baldeo in 1892. Now in order )
a judgment or decision of an issue against one person may
operate as resjudicata as against that person's alleged succesgny
it must be shown that the successor is in fact the legay
representative of the former party in respect of the issye 4,
question  The mere fact that the present defendant is the son
of Baldeo, the defendant in the suit of 1892, will not rendey
the decision in that suit binding upon the present defend,
unless it be shown that the capacity in which he is now Soughy
to be made liable is a capacity which has been derived fr;m
his father Baldeo. In the st of 1892 against Baldeo the isqy,
raised was * Is the plaintiff entitled to recover Khojr; %
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from the non-cultivators residing in  Pisangan, including the
defendant”. It will be seen that the claim apparently
purported to be against Baldeo in his capacity as * non-
agnicultural resident”, and not in his capacity as tenant of a
particular occupancy or non-agricultural holding. The
position of non agricultural resident is not one which would
devolve upon the son by inheritance; it is a purely personal
capacity. In the present st it is alleged that the Hability to
pay kholn is a liability attaching to the tenure of a non-agricu-
tural holding, although even in the present suit this 1s some-
what vaguely expressed and the particular holding in respect
of which the liability is alleged to have been incurred is not
specified.  In order therefore that a previous decision as to
liability to pay the cess should operate as res-judicata it would
be necessary to show that the liability so decided was in
respect of the tenancy now in suit. This connection of the
alleged liability with 2 particular tenancy or holding is clearly
brought out 1n the judgment of the Chief Commissioner Ex.
D/9 wherein it was held that the plaintiffl had failed to prove
his claim because he had failed to show that the obligation to
pay the cess had ever attached to the particular tenancy mn
question either by express contract or by custom amounting to
animplied agrecment or contract. Now neitherin Baldeo’s
case nor in the present casc 1s there anything to show in
respect of what particular occupancy or holding the case is
claimed, or that the clum relates to the same occupancy n
both suits; indeed as stated above the 1ssue in the previous
suit docs not indicate that the claim was based upon occupancy
atall put rather upon residence. It has thus never been
decided in any previous suit that the occupancy which
defendant now holds in Pisangan is held subject to payment of
Kholri and in as much as the judgment Ex.  1"/7 1n Baldeo's
case does not purport so to deaide it cannot operate as
res-judicata in respect of the present issue.
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Slince therefore plaintifl has failed to prove the existence of
:m.\mmemori.\l and invariable custom  whereby all non-
agricultural tenants are liable to pay Kholri, Jhumpi and since
il.I\'ththCh:lS falled to prove that such hahility attaches
cither by custom or by opertion of legal decision to the
OCC}‘DnnC}' held by defendant, 1 must hold that his clam
against defendnt for Kholri and Thumpi must fail,

With regard to the claim for Neota and Andhli which are
cesses payable on the occasion of a death or marringe in the
Istimeardar’s family there is evidence that such ccéscs have
from time \mmemorial Leen paid as suggested by the Judg-
me{lts.Ex‘ B3, b, s, P6. These cesses were leviable only
periodically and there is nothiny to sug

X R vgest that the levy ever
fell into disuetude as did the levy of Kholri in the year 1841

:}fifgil;non ’the contrary Ex. 1’/315 a judgment of 1885

cing payment of Neota claimed in respect of the death of
the Istimrardar in 1869, The only instance put forward of
alleged successful resistence to the levy of Neota i thil
afforded by Ex. D/10 a judgment of the Dt Jhn
dated 2 October '05; but the decree of the Distniet Judpe win
set asidc by the Chief Comumissioner by lis judgment iy,
D/11 dated 30 June '96, and the elmm for Neota way decreetl
1 find no reason therefore to disagree with the handing ol the
learned District Judge that the custom m respeet of levy of
Neota and Andhli has been proved.

For the reasons given above 1 modify the decree of the
first appeal court to the extent that while the decree for Rs. 30
on account of Neota and Andhli is maintained the remainder
of plamtff’s claim  on account of Kholn and Jhumpi is
dismussed, parties to hear their own costs throughout. .

Appeal partly accepted,
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Short Notes of Important Judgments.

1 Limitation Act: sections 20-21 (2). Payment by one
co-debtor. Whether extends period against the other. A
payment by one co-debtor cannot operate to extend the period
of limitation under section 20 Limitation Act as againsta
yomnt co-debtor unless the payment be shown to have been -
made on behalf of the latter.

The provistons of section 20 Limitation Act must be read
subject to the provision of secton 21 (2) Limitation Act.

Civil Revision No. 182 of 1931, ) e g
44 Cal 978 followed.

Date of judgment 8th January 1931..

Parties,—Tota Ram son of Bijey Ram Brahmin employed
m Loco Shop, Department No. 10. Versus Ram swarup son of
S. Hazanr Mal of Ajmer,

2. Civil Procedure Code: Order 3 rule 4 (2). .

Pleader, appointment by a guardian ad litem of a
minor, whether appcintment ceases on minor’s attaining
majority. There 1s no authority for the proposition that a
pleader duly appointed on behalf of a minor becomes functus
officio on the minor's attaining majority. Under Order 3 rule
4(2) C. P. C. an appointment once duly made continues in
force until determined with the leave of the court by a writing
signed by the client or until the client or pleader dies or unti]
the proceedings 1n the swit are ended as regardsthe chent.

Civil Sccond Appeal No. 1 of 1932.
Date of judgment 18th Janvary 1932,

Parties:—Babu 1al son of Johnial Mahajan  of Ajmer,
Versus . G.  Atkins Sninagar Road, 2. Hira lal son of






3
Civil Revision Application No. 154 of 1930.

9 All. 398 Foll. )
Date of judg'ment 24th September 1931

Parties:—Mangilal Versus Gopalji.

6. Pro-Note. Consideration. Burden of proof. Though
under section 118 of the Negotiable instruments, Act there is
a presumption that a pro-note is for consideration and the
burden of proof lies on the defendant to prove the lack of it,
yet when the plaintiff himself has admitted that the considera-
tion was not as recited 1n the pro-note the burden is shifted
to the plantiff to prove his allegations.

Civil Revision Application No. 171 of 1931,

4 Allahabad 458 Foll.
Date of judgment 14th Janunary 1931,

Partics.—S. Scott Versus Sheo Narain Khatri.

7. Dewan’s right to offerings-Nature of-3 Lease thereof
beyond life time invalid. (@) The Dewan’s right to receive
a share in the offerings atthe Durgah is a right attached to
his oftice and 1s not henitable property inspite of the fact that
the nght to the office of the Dewan ordinarily goes b)
inheritance

(D)  As such the right to receive a share in the offerings is
inscparable from the office of the Dewan and inalienable
beyond the life time of the office-holder for the time being on
grounds of public policy ‘Extra commercium under section 6
(d) ot the Transfer of Property Act.’
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56 Allahabad 394 and 43 Cal 28 discussed.

() In accordance with general usage and practice the
Dewan is entitled to the disposal of the whole of the surpuls
income after due provxsmn had been made for the mainten-
ance of the shrine and the performance of the necessary
ceremonies etc.  But this general right can only hold good n
the absence of any evidence of usage to the contrary in respect
of the r'lmcuhr shrine in question,

19 Cal. 203 :md 44 Mad. " 131 P. C.
. Discussed.
Appeal accepted.  Lower Court’s decree modified..
Civil First appeal No. 9 of 1931,
Date of judgment +4th Januvary 1932.

Parties:—Dewan Sayed Aley Rasul Al Khan Sagjada
Nashin Khwaja Moinuddin Chisti Sahib  Ajmer.  Versus
A‘t-\( Hussain and- 19 others Khadims of Aymer and the
Durg1h Committee of Ajmer.

8. Jagirdar—Right to enhance rent or honsil on transfer
ofthe occupancy. (a) Occupancy rights are transferrabl, ind
the obligation to pay hansil 1s an obligation which gues with
the occupancy.

(8 A Jagirdar is not ordinatily entitled to enharee the
hansil on any occupancy tenure so long as land Reyenye
scttlement lasts except as permitted by sections 42-47 ot the
Land Revenue Regulation.

Civil second Appeal No. 49 of 1931,
Date of judzment 15th January 1932,

Parties:—Bhian son of Nanda Jat of Dantra. Verses
S.  Nisar Ahaad Jagirdar of Dantra.
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9. {a) General clauses Act~section 3 (2), Acts funis
omissions. v - co

(b) Ajmer-Merwara Municipalities Regulation ., 37
of °25. By virtue of sections 3 (2) of the General Clansey f.m
acts include illegal omissions.

Notice under section 233 A. M. M. R. isa neees
preliminary to a suit, against the Committee for the n;/,,.;,’,.
of rent. Acts or 1llegal omussions in this seztion include :,);.i
cases of tort and contractual obhgations.

51 Bombay 725 P. C. Foll.
Civil second appeal No. 51 of 1931,

Date of judgment 11th Januay, 1

s,
A

Parties:—MuniCipal. Committee  Ajmer.  Vergus i
Pershad Thekadar Shamlat Thok Tehan.

10. Redemption decree. Execution for opposite prrty;
costs. Limitation. Commencement of. (a) Inyqp, _,,’
tion decree where costs of the smt have been awarded V)r,
defen lant, execution can not be had 1y him under Ondr »
rule 19 so long as a larger sum s payable by him uny g

. Ly o2
decree to the plaintiff, 3

() The defendant being entitled to a set off only for,, .
Lantation for execution of hus decree for costs woul( ctmumlh
‘4,

from the date of payment of the redemption ingg,, *

Pa i, e

7

C1mil Second appeal No. 53 of 1931
23 Mad. 121 Foll.
Date of judgment 15th -]““U.’lry s

Parties:—S8eth Sobhag Mal of Mjmer  Verys Vs
Ram Chander Executive Engineer. o
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50 Allahabad 394 and 43 Cal 28 discussed.

(¢) In accordance with general usage and practice the
Dewan is entitled to the disposal of the whole of the qlfrpuh
income after due provision had been made for the mainten-
ance of the shrine and the performance of the necessary
ceremonies etc.  But this general right can only hold good in
¢he absence of any evidence of usage to the contrary in respect

of the particular shrine in question.
" 19 Cal. 203 and 44 Mad. " 131 P. C.
N Discussed.
Appeal accepted. Lower Court’s decree modified..

Civil First appeal No. 9 of 1931.
Date of judgment 4th January 1932,

Parties;:—Dewan Sayed Aley Rasul Al Khan Sajjada
Nashin Khwaja Moinuddin Chisti Sahib  Ajmer. Versus
Altaf Hussain and 19 others Khadims of Ajmer and the
ﬁixrgnh Committee of Ajmer.

8. Jagirdar—Right to enhance rent or hansil on transfer
ofthe occupancy. (@) Occupancy rights are transferrable, nd
the obligation to pay hansil 1s an obhigation which goes with
the occupancy.

() A Jagirdar s not ordinarily entitled to enhance the
hansil on any occupancy tenure so long as land Revenue
scttiement lasts except as permitted by sections 42-47 o1 the
Land Revenue Regulation,

Civil sccond Appeal No. 49 of 1931,
Date of judgment 15th January 1932,

Parties:—Bhian son of Nanda Jat of Dantra.  Versus
S. Nisar Ahmud Jagirdar of Dantra,
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Order.—The action which has given rise to this applica-
tion in revision was brought by the plaintiff’ on, the basis of
accounts stated between himself and the defendent, In the
Course of the trial the plaintiff sought leave to amend the
pliint by basing his claim upon the items comprised in the
account instead of on the account itself. The reason for the
proposed amendment was that the account had not been signed
by the defendant, and it was feared that it would not furnish
a cause of action, The lowar Court refuszd to allow the
plaintiff to amend the plaint on the ground that the amend-
ment would introduce a new cause of action. Having refused
to allow the plaintiff to amend the plaint, it proceeded to
determine the case as onginally presented and dismissed the
claim on the ground that there was no causc of action. The
plaintiff now comes in tevision  The application is ostensibly
against the order dismissing the smt; and here the applicant
has no case at all, since on the pleadings the lower Const
could not have adopted any other course than to dismiss the
suit. But the real ground of the application is the rejection
of the plantif’s interlocutory application to amend the plamnt,
It is suggested by the opponents to the present application
that this is not a ground upon which this Court can interfere
in reviston, But the provisions of section 23 of the Provincial
Small Cause Courts Act are wide, and 1 do not see how itcan
be argued that the revision of an interlocutory order wiich
has the cffcct of making the dismisal of a smit newitable isa
matter which is not open to the Court i revision,

2. The question then for consideration is whether or no
the lower Court was right in rejecting the application to
amend the plaint. 1 hold that it was not right.  The rule is
that amendments in pleadings ought ordinarily to be allowed.
But it certain circumstances an amendment must be refuced.
Apart trom certiin minor circumstances which have no app-
lication here, there are three man grounds for refuang Jeave
to amend a plaint, namely (1) that the appheation for amend-
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ment is not made in good faith, (2) that the amendmeat
would introduce a totally inconsistent casg, and (3) that the
cffect of the amendment would be totake away f{rom the
defendant a legal right which has accrued to tum by lapse of
time.

3. These three grounds have all been urged before me in
support of the lower Court’s order rejecting the '1pphcatmn
for leave to amend.

(1) As regards the bona fides of the applicant, it is
alleged that the new plaint bases a claim for interest upon
commercial usage, whereas in the original plaint it bases the
claim for iuterest ypon an agreement between the plaintiff
and the defendant. But this does not seem to me a ground
for thinking that the application has been made mala fide.
The existence of commercial usage to charge interest does
not prevent the parties from agreeing between themselves
that a certain rate of interest shall be charged.

(i) The lower Court has rejected the application for
leave to amend solely on the ground that it introduces a new
cause of action. Itis arguable that the amendment does
introduce a new cause of action. The plaint as drafted was
based 1n effect upon an acknowledgment of hability, whereas
the new plaint is based upon items maling up an account.
But a change in the cause of action is not necessanly a bar to
an amendent of the plamt. What is a bar to an amendment of
the plaint 1s the substitution of a cause of action which is
mnconststent with the cause of action as onginally stated. By
“inconsistency” is meant two facts or sets of facts which can-
not co-exist together. It 1s, for example, legal to amend a
plaint in a swit for rent so as to convert the smt into one for
damages for use and cccupation. In the swt for rent the
defendant is being sued as a tenant having a night to be on
the land; in the other swit he 1s bemng sued as 2 trespas-er
having no right to be on the land. The twu sets of fact can-
not exist together and the basis of the tno clatms 15 inconsi-

Vi
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tent. But there is no inconsistency in the present case. 1In
the onginal plaint the suit was -based onan account stated
between the parties. The account was made up of certain
items, and the basis of the snit was that the defendant had
assented to the balance struck on these items. The basis
of the smit as sought to be amended is again the balance of
the items, but is not the defendant’s acknowledgment of the
balance. In each case the balance of the items isin question,
The set of facts in the original case consists of a statement of
the accounts said to have been accepted by the defendant; in
the second case the set of facts consists of the items of those
accounts. Obviously the items of the accounts and the
balance of the accounts exist together; and, if they exist
together, then there can be no inconsistency. So far there is
no good ground for rejecting the application for leave to
amend the plaint.

(11/) There is however one more objection to an amend-
ment which might well be applicable to this case. In the
amended plaint it is said that the dealings between the parties
began in the year 1923, some years out of the period of
limitation. It follows that a suit brought on the accounts as
a whole will be time barred in respect of several items. It is
however stated 1n the amended plant that certain specific
items are of importance for the plamntiffs case, and some of
these items appear to be within the period of hmitation. |
cannot therefore reject this claim to amend the plaint merely
on the ground that in some respects the defendants would b
deprived of alegal right.  How far the defendant has acquir
a right by hmitation 1s a question of fact which cin b 2
mined only when the accounts are examined and v’
recorded.  Even if the suit is allowed to proceed on t!
of the amended plaing, it will still be open 1o the dafern
challenzge the itemns as being barred by limitatio

4. For these reasons the application wmust I T
the care eont back for trial on the basis of the av.  1icd
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The costs of both the application for leave to amend the
plaint and of the proceedings in this Court will be borne by
the plaintiff, whatever be the result of the case, since it is his
fauit that the swit was not presented in proper form at the

beginning,
Application accepled,

Criminal Application No. 18 of 1932,

BeFORE Mr. E. H. P. JoLLY LC.S.

Bhura Lal of Jalia Accused
Charge:— Section 3 of Ordinance 111 of 1932.

Versus
Crown w.. Opposite Parly,

Ordinance 11l of 1932. Powers of High Court to grant ball.

Provisions of section 4 of Ordmance 111 of 1932 do not operate to
override the provisions of sections 497 and 498 of the Criminal Procedure
Code; they merely attract the provisions of section 497 rather than those of
section 496. The High Court has consequently authority to grant bail.

Date of Judgment:—lSH/J.’f.

Coupsels.—Mirza Abdul Qader Beg Valul for the o Applicant.

‘The Prosecuting Inspector for the ees  Crows,

Subject matler of the case.

Application for bail under Section 498 Code of the Crimi-
nal Procedure.

Order.—Applicant has been arrested foran alleged offence
under Section 3 of Ordinance No. 111 of 1932, and has applied
to this Court for bail. On behnlf of the Crow it has buen
contended that in view  of the provisions of section 4 of the
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tent. But there is no inconsistency in the present case. In
the onginal plaint the suit was ‘based on an account stated
between the parties. The account was made up of certain
itemms, and the basis of the suit was that the defendant had
assented to the balance struck on these items, The basis
of the suit as sought to be amended is again the balance of
the items, but is not the defendant’s acknowledgment of the
balance. In each case the balance of the items isin question.
The set of facts 1n the original case consists of a statement of
the accounts said to have been accepted by the defendant; in
the second case the set of facts consists of the items of those
accounts. Obvionsly the items of the accounts and the
balance of the accounts exist together; and, if they exist
together, then there can be no inconsistency. So far there is
no good ground for rejecting the application for leave to
amend the plaint.

(127 There is however one more objection to an amend-
ment which might well be applicable to this case. In the
amended plaint it is said that the dealings between the parties
began in the year 1923, some years out of the period of
limitation. It follows that a suit brought on the accounts as
a whole will be time barred in respect of several items. It is
however stated 1n the amended plaint that certain specific
items are of importance for the plaintifl’s case, and some of
these items appear to be within the period of limitation. 1
cannot therefore reject this clamm to amend the plaint merely
on the ground that in some respects the defendants would be
deprived of alegal right. How far the defendant has acquired
a right by limitation is a question of fact which can be deter-
mined only when the accounts are examined and evidence is
recorded. Even if the suit is allowed to proceed on the basis
of the amended plaint, it will still be open to the defendant to
challenge the items as being barred by limitation.

4. Tor these reasons the application must be allowed and
the case sent back for trial on the basis of the amended plaint.
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Civil Revision Application No. 193 of 1931.

Berore Mr. E. H. P. JoLLY L. C. 5.

Firm Nemi Chand Gulab Chand at Togi (Todgarh)
through its proprietor Nemi Chand son of Choga Lal

Applicant.
Versus

Natha deceased represented by Khuma and Tila sons of
Natha by caste Rawats residents of Togi Barin Natha Tehsil
Todgarh Opposite Party

(@) Cismissal of suit, Reasems fori—

Ina case where there i1s nothing to excite suspicion and where the
plaintiff has given such proof of his claim as the law requries the plamull
is entitled to have some indication from the Judge of the pont on wluch he
dismisses the suit.

23 Bombay 331 Foll.

{b) Swt against legal representatives.  Standard of proof,

A Court should proceed with care in examining the plaintiif's claim
aganst legal representatives who have no personal knowledze of the alleged
transaction.

Date of Judgment:—>5th April 1932,

Counsels' —Mr. l\'[uk'v.t Behari Lal Vahl for the ... Applicant,

Mr. Jasodha Nandan Advecate for the ... Opposite Parly,

Subject matler of the case.

Application for revision under section 25 of the Provincial
Small Cause Courts Act IX of 1887 read with section 115
Civil Procedure Code against the Judgment and Decree
dated the 22nd October 1931, passed by the Judge smalt
Causc Court, Beawar, in suit No. 252 of 1931,

Grder.—This is an application for revision of a dccuc of
the Judge Small Cause Court Beawar dismiesing plaiz
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applicant’s- suit.  Plaintiff. sued the. sohs of.the deceased
Natha on a khata for Rs. 300 alleged to have been exccuted
by Natha. Defendants stated that they did not know if their
father had borrowed thie money and executed the khata.
Execution of the khata and payment of consideration
was proved by plaintiff and” Sehs Mal the writer of the khata.
Planttl further produced a post card from defendants where-
in they admtted that money was due to plaintiff and pro-
mused to pay; it is however an admitted fact that plaintiff had
other dealing with Natha and there 1s nothing to shew that
the postcard related to the khata now in suit.

The learned Judge has not given any reason for rejecting -
the eviderce of plaintff and Sehs Mal beyond suggesting that
it is improbable that Sehs Mal should have remembeied the
transaction; he has added that the Lkhata should have bzen
proved in some other way; in what other way it was open to
plaintiff to prove the khata 1s not very clear. As stated in
Bai Jasoda Versus Bamansingh (23 Bombay 334) “in a case
where there is nnthing to excite suspicion and where the
plaintff has given sucli proof of his claim as the law requires
plaintiff is entitled to have some indication from the Judge
of the point on which he dismisses the suit”. I have examined
the khata in pluntff's book of account in the present case
and find nothing there to excite suspicion. No doubt a
Court should proceed with care in examining the plaintiff’s
claim against legal representatives who have no personal
knowledge of the alleged transaction; but in the present case
no adequate reason has been given for rejecting the evidence,
which prima facie afforded the necessary degree of proof of
plaintiff's claim, and in absence of any evidence in rebuttal 1 -
think that plaintiff was entitled to a decree,

1 accordingly set aside the decree of lower Court and
decree plaintiffs claim with costs throughout.

Application acccpied
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- Civil Revision application No. 1 of 1932.

o - Btlfomi ME. E.H.P. Jortv . c. s,

Chitar I\I'll- and Sens Mal sons of Birdhi Chand Mahajans

Oswals of Beawar <.~ ' Plaintiffs-Applicants.
Versiis |

Sujana deceased represented by Bhagirath and Jawahara
sons of Sujana Gujars of Beawar Defendants-Opposite Party..

(a) Stamp Act. Sections 14 and 15.  Applicabllity of.

The provisions of section 15 of the Stamp Act will apply 1f a second
instrument is written Jtpon a plece of stamped paper upon which an
instrument chargeable with duty has already been vritten. It is 1mmaterial
whether the second instrument in fact bears a stamp or not.

~ Section 14 of the'Stamp Act prohxbns not merely the attempt to use
the original stamp for a double purpose but also.the actual writing of a
second instrament on the same piece of paper.

() Acknswledgment of & debt - On the back of the bond-Admlsstbility ofi—

An'acknowledgment of a debt even though stamped with an anna stamp,
if written on the back of the original bond. 15 to be deemed unstamped
withiz the meaning of section 15 of the Stamp Act and is inadmissible in
evidence and cannot form the basis of the smt.

. (o) Unstimped 4 - Admlisbllity of, on payment of penslty under
dection 35 of the Stamp Act,

1t is ordinanly open to tender such d4d on payment of
stamp duty with penalty, but an acknowledgment which is chargeable with
a duty of one anna 1s excluded from this category by section 35 of the
Stamp Act and cannot be so tendered.
11 Madras 40 Distinguished.
Date of Judgment —13°4/1932,

Counsels:—Mr. Kaushal Kishore Advocate for the applicant.
Subject malter of the case. :

Application for revision against the order of the Judge
Small Causes, Beawar passed in suit No. 299 of 1931 on the
30th September 1931,
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Order.~Plaintifl sued on an acknowledgment-of balance
due written on the back of the original bond. The acknow-
ledgment was stamped with a one anna stamp but the
learned Judge of the Small_ Cause Court Beawar held that
the acknowledgment was in contravention_ of the provxswns
of Section 14 of the Stamp Act and should therefore, in accord-
ance with the provisions of Section 15 of the same act, be
deemed to be unstamped; it followed that the;acknowledgment
was inadmissiblé in evidence vinder Section 35 of the Stamp
Act, and since the instrument of acknowledgment was charge-
able only with a one anna stamp the defect could not be
remedied by payment of stamp and penalty under the proviso
to Section 35; the snit was accordingly dismissed, Plaintiff
has applied to this Court in revision.

On behalf of applicant it has been urged that the provisions
of Sections 14 and 15 of the Stamp Act 1pply only to cases
in which the second instrument is in fact unstamped 4. e. to
cases in which an attempt is made to utilise the stamp of the
original instrument to cover both instruments. Such an
jnterpretation is contrary to the clear provisions of Sections
14 and 15; section 14 provides that, with certain exceptions,
no second instrument chargeable with duty shall be written
upon a piece of stamped paper upon which an instrument
chargeable with duty has already been written, while section
15 provides that if a second instrument is so written it shall
be deemed to be unstamped. It is clear therefore that the
provisions of scction 15 will apply whether the second instru-
ment in fact bears a stamp or not, otherwise it would be open
to a party to disregard the provisions of section 14 entirely
provided he affixed the necessary stamps to second instrument.
If the intention of the legislature had been merely that the
stamp of the first instrument should not be used to cover a
sccond instrument on the sime piece of paper section 14
would presumably have been worded to that effect, but what
the section prohibits is not mercly the attempt to use the
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original stamp for a double purposs but the actual writing of
second instrument on the same picce of paper, and if a second
instrument is written on the same piece of stamped paper the
provisions of section 15 will apply whether the second instru-
ment bears a stamp or not.

It is clear that the second instrument in the present case
does not fall within the scope of any of the exceptions in the
proviso to section 14, The instrument is an acknowledgment
by the debtor, it does not transfer any right created by the ori-
ginal instrument nor is it anacknowledgment of receipt of
money secured by the original instrument, It follows that the
acknowledgment in the present case must under Section 15
be deemed to be unstamped. No doubt it would ordinarily
have been open to plaintiff to tender the instrument admissible
by payment of the stamp duty with penalty as was held in
the case reported in 11 Madras 40, butin the present case
the instrument was chargeable with a duty of one anna and
the proviso to section 35 of the Stamp Act precludes this
remedy in such cases. It follows that the instrument upon
which plaintiff based his suit was inidmissible in evidence
and the swt was therefore rightly dismissed.

The application is accordingly dismissed with costs.

Application dismissed.

Miscellaneous Civil Application No. 53 0f1932.

BEerore Mr. E. H. P. JoLLY L. C.s.

Manmohan Mal Lodha minor under the guardianship of
Bhanwar Mal Lodha and Bhanwar Mal son of Seth Ghast
Mal Lodha of Nagore - e Applicants
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Versus -

Rai Bahadur Seth Biradh Mal Lodha son of Seth Saml
Mal (2) Seth Gadh Mal Lbdhd, (3) Seth Kan Mal Loaha,
(4) Seth Sobhag Mal Lodha miné? son of Seth” Abhey 'Mal
Lodha through his guardian and ‘Ticther Sethani Daulat
Kanwar, (5).Sethani Manohar Kauw;u \yldow of Seth Guman
Mal Lodha and (6) S;:tham Parbhavati Kanwar widow of‘
Seth Jeet Mal Lodha, All of Ajmer - prqszte Party,

Order 45 rule 7 Cinl Procedare Code, Leave to appeal to the Privy Council,
Depesit of security. Power of extenaton of time. Cancellatlon of leave-Grounds for.

Orxder 45 rule 7 of the Civil Procedure Code is governed by Rule 9 of
the Privy Council Rules. Under that Rule on failure of the appellant to
furnish security the Court has discretion erther to cancel the leave or to
make such further or other order as the justice of the case requires.

Where the 1ppelhnt 1s misled by a clerical mustake 1n the order of the
Court and files secunity after the time allowed by order 45 rule 7 the
Justice of the case does not require that the lexve should be revoked. -

"H Allahabad 216 and 26 A. L. J. 433 dissented from
51 Bombay 430 F. B, Foll.
B Date of Judgment:—16th April 1932,
Counsels:—Mr, Mohan Lal Capoor Advocate for the ... Applicants.
Rat Sahib Mithan Lal Advocate for the ...Opposite Party.

' Subject matler of the case.

lAppIiC'\lion for revocation and  cancellation of the
Jeave granted to appeal to [lis Majesty in Council under
Order in Civil Appeals Nos. 50 and 68 of 1930 on 4th May
1931,

Order.—This is an application for revocation of the leave
granted to the opponents to appeal to 1Hs Majesty in Council
on the ground that opponents falled to deposit seeurity within
the peried preseribed by O 45007 Civil Procedure Code.
The order pranting e cettificals wat paseedd on 3-10-31 and
the decien undler npipent wis paczod on 4.5.31; the period of
ninety days from the date pf the deciee contemplated by
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0. 45'r. 7, (1} had therefore already expired when the order
granting the certificate was passed on 3-10-31 and security 3
should therefore have been deposited within six weeks of the
order granting the certificate. In the order however appel:
lants were by an-unforlunate slip of the pen directed to deposit
the security within ninety days instead of within six weehs
and this slip has only now been brought to my notice.
Appellants did make the deposit within ninety days as
directed in the order but not within six weeks as required by
the provisions of O. 45°r. 7. ahd the question now before me
is whether the gtarit of the certifioate shotild be revoked,

On behalf of the present applicant reliance is placed on
the ruling in Ram Dhan Versus Prag Narain (44 Allahabad
216) to the effect that the Court has no power to extend the
period prescribed by O. 45. 1. 7. for deposit of security; this
ruling ‘was followed in Joti Prasad Versus Hamesh Singh
(26 A. L. ], 433). But a contrary view was expressed by a
full Bench of the Bombay High Court 1n N1l Kanth Balwant
Versus Vidya Narsinh Bharti (51 Bombay 430), where in it
was pointed out by the learned Chief Justice that no penalty
is provided by O. 45, 1. 7. for failure to furmsh securtty and
that the procedure and powers of the Court in that respect
arc therefore governed by rule 9 of the Privy Council Rules.
Under that rule the Court may, on failure of the appellant, to
furnish security, cancel the certificate for admission or it may
make such further or other order as in the opinion of the Court
the justice of the case requires. In the present case I am
not dealing with an application for extension of time but with
the question whether the certificate should be cancelled. It
appears to me that rule 9 of the Priny Council Rules clearly
leaves a discretion in the hands of the Court, and the Court
is not therfore bound to cancel a ceruficatz already granted.
In the present case in as much as the appellants may have
been misled by what may be termed the clenical error in the
order of thus Cowt (for the Court cestainly entertained no
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intention of extending the time), I consider that the justice
of the case does not require that the certificate shou!d be
revoked. The application for revocation is accordingly
dismssed. No order as to costs, B

Application rejected.

Criminal application No. 42 of 1928.

BEFORE MR. G. C, SHANNON L C. S, . . 0

Sheo Datt son of Radha Ballabh Brahmin of Ajmer
Applicant.
Versus .
Baboo Lal son of Govind Ram Brahmin of Ajmer.
Accused, Opposite Pariy.
1. Sectlon 517 and 520 of the Crlminal Procedure Code-Jurisdiction of ihe
Sesslons Judge under section 520,
" Under section 520 of the Crimmal Procedure Code the Sessions Judgo
has no jurisdiction to revise an order passed under section 517 of the same
Code by a Bench of Magistrates.
’ 42 Bombay 664 and 1924 Allahabad 675 (A.LR.) Foll:
2. Property does not always follow possesslon:—
It is not an inevitable rule of law that property follows possession. The
true rule is that the real owner should not be allowed to suffer.
Date of Judgment:—7/1/1929,
Counsels: —Mr. Gauri Shanker Bar-at-law for the Applicant,
Mr. Anand: Prasad Bhargava, Advocate for the.
Opposit Party.

Sulbyect matler of the case.

Application under Section 439 of the Code of Criminal
Procedure Act V of 1898, against the order dated the 3rd
September 1928, passed by the Sessions Judge, Ajmer, in
Criminal Appeal No, 81 of 1928,
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Order.—This is  an application under Section 439
Criminal Procedure Code to revise the order passed by the
Additional Sessions Judge, Ajmer in Criminal Appeal No. 81
of 1928, i

The facts pertinent to this order are as follows, The
applicant Shive Datt had living with him his widowed sister-
in-law Bhagwati. The respondent Babu Lal was a tenant of
applicant. Shive Datt suspected Bhagwati and Babu Lal
with the result that he got rid of Babu Lal and sent or drove
Bhagwati away. When the latter left the applicant went
throngh his property to find two ornaments missing. He
reported the case to the police; they searched Babu Lal's
house and found the two ornaments but failed to senda
charge sheet, so Shive Datt made a direct complaint to a
Magistrate. The case came before the “A” Bench of Honorary
Magistrates. They acquitted Babu Lal of theft or dishonest
retention of stolen property but held on the evidence that the
complainant had proved that the ornaments were his and
under Section 517 Criminal Procedure Code awarded them to
him. Against that part of the order Babu Lal appealed to
Additional Sessions Judge who allowed the appeal and award-
ed him the ornaments, From that order in appeal Shive
Datt comes in revision.

In this Court the first objection taken is that the learned
Additional Sessions Judge had no jurisdiction to hear the
appeal. In my opmion this objection is vahid, It turnson a
construction of Sections 517 and 520 of the Crniminal
Procedure Code. The former gives the trial Court wide dis-
cretion and powers as to the disposal of property produced
before it or 1n its custody etc., Section 520 Criminal Procedure
Code reads: “Any Court of \ppeal, confirmation, reference
or revision may direct any order under Section 517,
passed by a Court subordinate there—to be stayed pending
consideration by the former Court, and may modiy, alter of
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annual such-order and make any further orders that may be
just”. The question is, what is the Court to which an appeal
lay. The matter [ think is clear from the decision reported
in LL.R. 42 Bombay 664, That case is on all fours with
this.  The head note runs * that the Sessions Judge had no
jurisdiction under Section 520 Criminal Procedure -Code to
make the order he had made, since he was neither a Court
of Appeal or a Court of revision in the case. It is important
here to bear in mind that Babu Lal was acquitted. There is
a ruling of the Madras High Court to the contrary, but the
Bombay ruling was approved by the Allahabad High Court
(All India Reporter for 1924, Allahabad 675, Debi Ram
Versus King Emperor }. It is the tradition here to follow
Allahabad in case of discrepant rulings. I therefore hold
that the Additional Sessions Judge had no power to entertain
the appeal.

. It remains to consider what order this Court ou:rht to pass.
1 feel that the right order in the circumstances 1s to set a side
the order of the Additional Sessions Judge and to restore that
of the Bench Magisrrates. I have no appeal or revision
application before me from Babu Lal. The order of the
Additional Sessions Judge was passed without Jurisdiction,
The Bench Magstrates had the advantage of seeing the
witnesses as to possession and identification of the ornaments.
They believed the goldsmith who gave evidence for the
applicant.  The learned Additional Sessions Judge has relied
on two rulings of the Caleutta High Court.  They do not lay
it down as an in-evitable rule of law that property follows
possession and it would be absurd to award property to a
thicf merely because the complainant cannot prove criminality,
although he may be able to establish his ownership to the hilt.
The true rule should be that the real owner should not be
allowed to suffer,

For these reasons I would allow this application and set
aside the order of the Additional Sessions Judge and restore
that of .the Bench Magistrates.

\

'\

Application Allowed.
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Criminal Application No. 17 of 1928.

BEFORE Mr, R. S. BROOMFIELD I, C, S.

Sikander Ali alias Pappu son of Saadat Ali of Ajmer,

Applicant,
Versus

Crown through the Public Prosecutor Ajmer
Opposite Party.

1. Evid of lice-Evid y volue of.

(¢) It 1san established rule of practice that the evidence of accomplices
requires corroboration in material particulars, The Lahore High Court
goes to the length of calling 1t a rule of law.

(5) One accomplice cannot be said to corroberate another so as to do
away with the necessity for corroboration,

8 Allahabad 306 Foll.

{¢} In exceptional cases a court may be jusufied m convicting on
uncorroborated accomplhice evidence, But such accomplice evidence must
be of a Lind which a Magistrate after very careful scrutiny with the law
present in luis mind, can  sustain in holding trustworthy ispite of the usual
restrictive rule.

35 Madras 247 and 397 relied upon.

{d) The mere absence of a proved motive for giving false evidence
cannot be regarded as a good reason for relymg on the evidence of
accomplices,

Date of Judgment.— 18th July 1928,

Counsels —Mr Abdul Rashid, Advorate for the Applicant.

K B. Abdul Walud Khan Public Prosecutar for the

crown.
Subject matter of thecase.
Application for revision against the order of the Scssivns

Judge, Ajmer passed on the 20th Apnl 1928 1n case No. 42 of
1928.
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Order. The facts leading to this revision application are
shortly as follows. Some ornaments were stolen from a house
by Ghulam Mahomed and Kallu, and sold by them to
Ahmed Bux. During the investigation of the case the thieves
stated that the applicant Sikander Ali had assisted in the
disposal of the stolen property. He was prosecuted for an
offence under Section 414 Indian Penal Code in the Court of
the City Magistrate, Ajmer, and convicted. The conviction
was based on the evidence of the two thieves and Ahmed Bux.
An appeal to the Session Judge, was summarily dismissed.

The only question of any importance which arises in this
application 1s whether the conviction can be sustained in
view of the fact that it 1s based on the uncorroborated
testimony of accomphces, The learned Public Prosecutor
who appenrs for the Crown was at first inclined to dispute the
fact that Ahmed Bux was an accomplice, and the man was
as a matter of fact acquitted on his trial for receiving. But
he did not press this point and admitted that there were
circumstances suggesting his complicity. Some of the stolen
ornaments were found in his house hiddenin a drain and
partly melted down, The trial Magistrate says in his judg-
ment that “all these witnesses” (thatis Ghulam Mahomed,
Kallu and Ahmed Bux) “were in one way or the other
implicated in connection with the theft and the stolen
property,” and there is nothing in the learned Sessions Judge's
order to show that he took a different view. For the purposes
of this case we must take it that Ahmed Bux was an accom-
plice along with the two thicves.

Now it is an established rule of practice, that the evidence
ot accomplices requires corroboration in material particulars.
Numcrous authorities for this proposition may be found in
an ¢ommentary on Sections 114 and 135 of the Evidence
Voo Eaeed only refer to 1 Bombay 475, 10 Bombay 319, 14
Dombiy 115, 8 Allahabad 306 and 509, 5 W. R. Cr, 18, 38
Calcury 539, 27 Madras 271, A. L. R, 1927 Lahore 58I. In
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the last case the Court went so far as to call it not merely @
rule of practice but a rule of law, Itis also clear (vide 5
1. R. Cr. 80, 8 Allahabad 306 etc.) that one accomplice can
not be said to corroborate another so as to do away with the
necessity for corroboration. On the other hand, no doubt, it
has been held that there may be exceptional cases in which
the court may be justified in convicting on uncorroborated
accomplice evidence; see the Judgment of one of the Judges
in 14 Bombay 115, 29 Allahabad 529, 35 Madras 247and 397.
If these latter cases are examined, however, they can hardly
be said to support the conviction in this case which as far
as I can see 1s not in any way exceptional. In 14 Bombay
115, Queen-Empress Versus Magan Lal and Moti Lal, the
majority of the Court laid down the general rule above
mentioned as though 1t admitted no exception. Scott J.
dissented, but it is important to note the terms in which he
he did so. He said (p. 120)~"Still it is, in my op!nion,
that kind of accomplice evidence which a Magustrate after
very careful security with the law present wn Jus mund, rght
fairly be sustained in holding trustworthy in spite of the
usual restrictive rule”. In 35 Madras 247, King Emperor
Versus Nilakanta, it was the majority of the court which
allowed an exception to the general rule, but here again the
qulifications are important. “Consider the evidence of the
approvers, always bear in mind thatitis tainted evidence,
scrutinize it with the utmost care, accept 1t with the greatest
caution, consider it in the Light of the circumstances i wiich
ttas grven and wn the Ught of all the other circumstarces e

the case of which evidence 1s legally admssible.  Then f

you beheve it, act on it even if there 15 no corroboration n

the strict Sense of the word.” This statement of the daty

of the Court 1 such a cise was quoted with approval by

Wallis J. 1n 35 Madras 397 Muthukumaraswamt Ver-us King

LEmperor, and as far as [ know that s as tar as anv High

Court has gone 1n the direction of allowing exceptions to the

gencral rule apphcable to accomplice tesuumony,
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But, as I say, these authorities do not really come in the
apphcant’s way. Neither the trial Judge in his judgment nor
the Sessions Judge in the reasons he has given for rejecting the
appeal has made any reference to the general rule in question
aud it 1s not clear, therefore, that the law on the subject really
was present to the mind of either Court. Nor does it appear
that there were any circumstances which rendered the
evidence of these witnesses ‘more credible than ordinary
accomplices. The trial Magistrate says “in cases of this
nature evidence of this character can only be available,” as
if he thought that the difficulty of obtaining corroboration
were a ground for dispensing with it, but of course it is not.
He also says that Ghulam DMahomed, who is “a well-known
and notorious badmash with previous convictions to his
credit”, “naturally needed caution in selling the stolen
property” and therefore “selected the present accused to act
as intermediary.,”  Granted that the thieves would
probably require an intermediary it by no means follows that
the applicant Sikander must be that man; they might desire
to shield the real one. Then the learned Magistrate says
“it is highly improbable that the witnesses would think of
implicating the accused in particular if he had no hand in the
transaction.” But why it should be regarded as highly
improbable I do not know, and, if the mere absence of a
proved motive for giving false evidence werce to be regmded
as a good reason for relying on the evidence of accomplices,
the general rule wlnch requires corroboration of such evidence
would practically be abrogated.

That isall that is in point in the judgment of the trial
Magistrate.  Ile does not mention the rather surprising”
omission of the prosecution to examme the investigating
police officer,

The learned Scssions Judge did not write a judgment ashe
diemissed the appeal under Section 421, But he has given
the reas e for his arder- which are (1) the evidence had been..
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“received with due caution" and “‘correctly weighed”, and {2)
that no enemity on the part of the witnesses or motive for
implicating Sikander Al have been proved. The latter point
1 have just dealt with. As to the former I can only sdy that
T am not by any means satisGed. If the Magistrate had said"
something-like this;—"These are witnesses whom, according to
the general rule, I ought not to believe without independent
corroboration. But, after bearing that rule in mind, I never-
theless do believe the witnesses for these 1easons”; and he
had then proceeded to give rcasons which would stand
examination, the case would have been different and I probably
should not have interfered. But the case has not been dealt

with in that way, and I feel bound to interfere .
' I set aside the conviction and sentence and direct that the
bailbond which has been taken from the applicant should be
cancelled.

Application accepled.

Civil Second appeal No. 26 of 1928.
BeFORE Mg. R. S. BROOMFIELD 1. C. S.

Ghisa Lal son of Lal Chand and Chhoga Lal died repre-
sented by Musammat Dakhi widow of Chhoga Lal Mahajan

¢ L
of Beer Plaintiffs, Respondents, Appellants.

Versus

Sujan Mal son of Glusa
2 Lal Mahaj
Appellant, Rc%poGndcnt‘ and (4 New‘n;l](;;:q] .......... ?;fen.dant'y
(3) Musammat Gekhan widgy of Gry and son o Iou}/
Ghisi widow of Gulab Chapq o Beor Lal (4) Musan

;v

1. Setilement cutries - Value of s Dcfenzfauts, Rgs[;oﬂ/ v
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Bat, as I say, these authorities do not really come in the
applicant’s way. Neither the trial Judge in his judgment nor
the Sessions Judge in the reasons he has given for rejecting the
appeal has made any reference to the general rule in question
aud it 1s not clear, therefore, that the law on the subject really
was present to the mind of either Court. Nor does it appear
that there were any circumstances which rendered the
evidence of these witnesses ‘more credible than ordinary
accomplices. The trial Magstrate says “in cases of this
nature evidence of this character can only be available,” as
if he thought that the difficuity of obtaining corroboration
were a ground for dispensing with 1t, but of course it is not.
He also says that Ghulam Mahomed, who is “a well-known
and notorious badmash with previous convictions to his
credit”, “naturally needed caution in selling the stolen
property” and therefore ‘“selected the present accused to act
as intermediary.” Granted that the thieves would
probably require an intermediary it by no means follows that
the applicant Sikander must be that mam; they mght desire
to shield the real one. Then the learned Magistrate says
‘st is highly improbable that the witnesses would think of
implicating the accused in particular if he had no hand 1n the
transaction.”  But why it should be regarded as highly
improbable I do not know, and, if the mere absence of a
proved motive for giving false evidence were to be regaided
as a good reason for relying on the evidence of accomplices,
the general rule which requires corroboration of such evidence
would practicaily be abrogated.

That isall that is in point in the judgment of the trial
Magistrate.  Ile does not mention the rather surprising
omission of the prosecution to examine the investigating
police officer.

The learned Scssions Judge did not write a judgment ashe
diemussed the appeal under Section 421, Dut he has given
the reas 1z for lus order- which are (1)- the evidence had been..
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“received with due caution” and “correctly w cizhed”, and {2)
that no ensmity on the part of the witnesses of motive for
impheating Stkander Ali have beea proved. The latter it
1 have just dealt with. As to the former I can anly <ay that
I am not by any means satisfied.  If the Magsirate had <id
somethinglike this:—"These are witness s whom, accondins to
the general rule, I ought not to belivve without independent
cotroboration. But, alter bearing that rale in mind, I nevers
theless do believe the witnesses for these rearme™; and Le
hid then prozeeded to give rersons which wouhl stand
examnation, the casz would have been d flereat and I probaliy
should not have interfered, But the care has nat been dealt

with in that way, and 1 fecl bound to interfere
1 set aside the coaviction and sentence anit direct that the

bailbond which has been taken from the applacint <hoall be
cancelled.

Application aceelted,

Civil Second appeal No. 26 of 1928.

Brrore Mi. R. S Broowitiip 1. ¢. s,

Ghisa Lal son of Lal Chand and Chhoga 1.al dicd repre-
sented by Musammat Daklu widow of Chhoga f.al Mahajan

of Beer Plawntsffs, Respondents, Appetlants,
Versus

Sujan Mal son of Ghisa Lal Mahajan,. ... e Deefee ‘ndang,
Appellant, Respondent, and (2) Nemt Chand 800 of May; 1P
(3) Musammat Gekhan widow of Ghisa Lal (4) My, o
Ghisi widow of Gulab Chand of Becr, - At

* 3.+ Setilement entries  Value of 1~

Dcfuulmtls, R""/"Nh{m{e
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Though 1t has been repeatedly held by the Courts that entries in
revenue and settlement records are not in themselves proof of title, yet n
this Dustrict the rule 1s otherwise, because by section 68 of Regulation 11
of 1877 such entries are to be presumed to be correct until the contrary
is proved.

2. Suit for redemption - Death of one of the plaintifs Abatement of :—

In a swit for redemption as the surviving plaintiff can redeem the whole
mortgage by virtue of sectton 91 of the Transfer of Property Act, there
can be no question of abatement of the smit on the death of one of the
plaintiffs,

3. Redemption suit: Limitation: Burden of proof :—

Ina suwit for possession of land by redemption of a mortgage the
plaintiff is bound to show prima facte that he has a title subsisting at the
date of the suit.

11 Allahabad 438 Followed.

The mention of a mortgage i the settlement Register cannot be regarded

as prima facie proof that the mortgage is still subsisting.

42 Allahabad 575 F. B. Followed.
Subject malter of the case,

Memo of appeal under Section 100 Civil Procedure Code
read with Section 114 Ajmer Regulation IX of 1926 against
the Judgment and decree dated the 21st January 1928, passed
by the Senior Sub Judge, Ajmer, m Civil Appeal No. 16 of
1927.

Order.—The original suit from which this appcal arises
was filed by two plaintiffs Choga Lal and Ghwsa Lal, for the
redemption of a mortgage of 14 biswas of land vaguely descri-
bed in the plaint as having been exccuted by the ancestors
of the plaintiffs in favour of the ancestors of the defendants
about 40 years before suit. At the trial 1t was admitted,
however, that only half the land had been mortgaged, that
is the half share of Keval Ram, grandtather of plaintiff Choga
Lal. This plintiff died during the pendency of the suit, and
his legal representatives were not brousht on the record. No
question of abatement, however, was considered by the trial
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Court, which passed a decree in planuff Glusa [.al's favour,
in respect of the whole 14 Buswas of fand,  How this decrce
came to be passed mthe face of pleintfl Ghica Lal's

admisston that Keval Ram had mortgaged his share ouly the
record does not explam.

In appeal the First Class Sub

Judge held that the trial
Court was wrony in passtn

g a decree relating to 14 biswas,
and as to that there 1s no longer any dispute. But the
Court of firt appeal also held that the suit had abated
on the deith of Choma [, and further that it was
batred by time, the plamtiff not having proved that the
mortgage was exccuted within 00 years of the fiting of the
plaint. These findings are challenged in this second appeal
by plantif Ghisalal and i opposing the appzal the

leunéd pleader for the respondents contends that, in
.addmon to the above ground for dismissing the suit, the

mortgage 1tself has not been proved by Jegal evidence.

1 will deal with this last point first. There appears to be
an imcidental reference to the mortgage in suit intwodocuments
extubits D1 and D2 which were produced by the defendants
But these‘documcnts are not proved and cannot be looked .‘ll'
If the plaintiff wished to rely upon them be should have hkcr;
steps to see th.at they were proved. The only Jegal cvidlcnce
o‘g the record is an entry reciting the fact of a martgage b

eval Ram of his share in the land, which appears in thy(’:

Settlement Regi
gister of the Twenty Y
the date of this settlement there EZ : e o 3 1o

informed thay § .

held by the ‘c‘:“‘t"‘ass ::QSS:;SS Now it has been repeatedly
records ate Aovin \'r\':msc\vgl:;s‘-n:; riev?nue and settlement
it is open to the legistature 1o mn\‘:uu::\‘ Teg:m' Q(i coyTee
pro\"\d“‘ in Section 68 of Regulation 11 of 187‘:0:\\;3 “t::\?-‘t
in the settlement record shall be presamed to be correct z:
(he contraty¥ is proved: T‘:‘e ‘}mw‘:plm“ has not been
Dutted in this case, and therefore 1 must tale it that o

o evidence, 1 am simply
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entry proves the fact of the mortgage. But it is only the fact
of the mortgage which is so proved. The entry does not give
the date, nor mention any of the conditions except the améunt
of the mortgage debt, Rs 59/8/~ The trial Judge has stated
n lus judgment that the defendents were called upon to
produce the original mortgage deed, and did not do so. In
that case 1t was open to the plaintiff to give secondary evidence
as to the contents of the documet, but he made no attempt
to do so, \Without any evidence, etther primary or secondary,
on that matter 1t would -be obviously very difficult for the
Court to decide on what terms the plaintiff should be allowed
to redeem. However, as 1t happens, that question does not
arise .
. Taking now the issue as to abatement, the question is
whether Order XXII Rule 3 applies or not. As I have
pointed out in my judgment in Civil Revision Application No.
52 of 1927, there secems to be some ambignity about the words
Swhere..n the right to sue does not survive to the surviving
plaintiff or plaintifis alone”.  The right to swe did not suevive
to plaintiT Ghisalal alone, in the sense that he was the only
person surviving who had a sight to swe.  Choga Lal left a
widow, and for all we know other heirs, wha had a nght to
e at Jeast as good as Glusa Lal's, 1 the Rule w to be in-
terpiered in thit sence, then, the suit obviously abated as far
an thre deceased plunulf was concerned,  On the other hand,
i Ghiea da) had an interest in the mortgage, and could there-
fore sue to redeem the whole of it by virtue of Section 91 of
the Transfer of Property Act, it might be said that the right
to suc survived to him alone, in the sense that he was entitled
to continue the suit without necessarily joining any other per-
son as a plaintiff; and on thut interpretation of the Rule the
suit would not abute.

But, in either case, it was obviously necessary for “isa
Lal to prove: that he had an interest in the mortgas T
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agree with the Court of first appeal that he has not proved
that. Ghisa Lal has stated in his evidence that his father
Lal Chand and Keval Ram were brothers. The entry in the
register of the Ten Years Settlement {1874) shows that Keval
Ram and one Hans Ray were owners of the land in equal
shares. I am told that Hans Raj was Lal Chand's father,
but I have not found anything on record to show that. There
are some vague statements in the evidence to the effect that
is joint  But 1t 1s not proved nor even distinctly alleged, that
the land was or is joint in the sense that the two branches
of the family were undivided in interest, or that what
Keval Rammortgaged was hisundivided share. Theoralevidence
is very indefimte and unsatisfactory but if it is read along with
the entries in the Settlement Records the natural conclusion
seems rather to be the other way. What Keval Ram mortgaged
appears to have been his separate share in the land, though
it may not have been and probably was not divided by metes
and bounds. ‘That being 50 no one is entitled to redeem the
mortgage but the widow of Choga Lal, Keval Ram’s grandson,
and any other hewrs that Choga Lal may have left; and, ne
Leirs of Choga Lal having been brought on record, the suit
must be held to have abated altogether. .

As to the point of limitation, the learned Judge of first
appeal has relied, and I think rightly, on the case of Parma-
‘nand Versus Sahib Ali, 11 Allahabad 438, where it was held
that in a suit for possession.of land by redemption of 2 mort-
gage the plaintiff is bound to show prima facie that he has a
title subsisting at the date of the suit. There is no evidence
whatever as to the date of the mortgage in this case, unless
.an inference can be drawn from the fact that the mortgage is
not mentioned in the Ten Year scttlement. The learned
trial Judge was of opinion thatit could be inferred from that that
the mortgage must have been effected between 1874 and 1855,
which he took to be the dates of the two scttlements.  That
even may, perhaps, be a fairly pro-bable inference, but it is not
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primafacie proof, The learned counsel for the appellent
urged that the entry in the Settlement Register, of 1884-1885,
taken with the repitition of the entry in the current Register,
may be regarded as proof that the mortgage is still subsisting.
But I cannot accept that view. It has not been showa that
the settlement records in thiscase containany acknowledgment
by the mortgagee of the existence of the mortgage; and evenif
that had been shown, it could not have been inferred that the
right to redeem subsists; see Anuip Singh Versus Fateh Chand,
42 Allahabad 575 F. B.

In my opinion the decision of the Court of first appeal is
right and I dismiss this appeal with costs. ’

Appeal dismissed.

Civil appeal No. 1 of 1928,

Berore Mr. R. S. BROOMFIELD 1. C. 8.

Gudha Co-operative Labour and Saving Society Limited,
Gudha, registered within Railway limits, now known as the
Rajputana Salt Sources Co-operative Labour and Saving
Society Limited Dilaintiff Appellant,

Versus.

Firm Udai Ram Baij Nath, Lower Chitpur Road No. 94,
Calcutta through Lala Baij Nath of the said firm.

Defendant, Respondent.
Section 29 of the Co-operative Credit Socfetles Act Mesning of « Malntalaability
of eult for transaction In contravention of the Section,

By section 29 of the Co-operative Socicties Act a Society is prohibited
from making 3 foan to any person other than a member, Such a loan, if
made, is uilega) and ultra vires,  But the bond on which fhe transaction is
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based does not be-come invalid and unenforceable at law on that account.

Such a case is covered by the English rule that money paid in consideration

of an executory contract or purpose which is illegal may be recovered back
upon Vrepudiatmn of the transaction, as upon failure of consideration,

Date of judgment : —~4/9/1928.

Counsels:—Mr, V. G. Bapat, Bar-at-law for the Appellant,

Mr. Chiranji Lal, Advocate for the Respondent.

Subject matter of the case.

Appeal from the decision of District Judge. Railway
Jurisdiction, Jaipur, dated the 6th January 1928, dismissing
the Civil Suit No. 2 of 1925,

Order.—The facts leading to this appeal are very simple.
Plaintiff a society registered under the Co-operative Credit
Societies-Act of 1912, lent various sums, amounting 1in all to
Rs. 6500, to one Pearey Lal between July and September
1924, On 4th September 1924 Pearey ILal pledged certain
securities belonging to him to the society. Section 29 of the
Act above mentioned lays down that “A registered society
shall not make a loan to any person other then a member”,
and the society in question has also a Bye-law to the same
effect. Pearey Lal was not 2 member of the society. Sub-
seqnently Defendant 2. a Calcutta firm, got the secunties att-
ached in execution of a decree obtained against Pearey Lall
in Calcutta. Plaintiff then sued Pearey Lal and Defendant
2 to have it declared that the society has a prior claim ever
the securities, and that the attachment by the Calcutta Court
was illegal.

Various issues were raised at the trial, but the trial Court
has dismissed the suit on the priliminary ground that the loan
to Pearey Lal was illegal and nltra vires * and therefore any
transaction ansing oat of the bond must b2ed>me nvahid and
unenforceable at law.”  Agamst this dectsion Planttf has
appealed.
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The appellant’s learned counsel admits that the loan tran-
sactions were wlfra vires but submits that they were not un.
lawful within the meaning of Sections 23 and 24 of the Indian
Contract Act. He relies on Smith’s ~ Léading “Cases, 11th.
cditon, Vol. 1 p. 384; ~ A contract is not necessarily illegal
because tt is unauthorised by the'gove‘rning statute; and there-
fore a loan on personal security, though unauthorised by the
Friendly Socicties Act, 1875, not being illegal may give the
society 4 night of proof against their debtor’s estate’; and also
on Halsbury’s Laws of England, Vol. 15, para 338;.*“A loan
on personal security to a person who 1s not a member’ of the
socicty is not illegal in the sense that moneys lent on personal
security are irrecoverable:  Both these propositions are based
on the authority of Re Coltman, 19 ch. Div. 64.. So faras
they go they support the contention of the learned counsel;
but, unfortunately, the case relied upon is not available here,
nor is the text of the English Act. It cannot be known,
therefore, whether a loan on personal security, or to a person
not a member of the society, was expressly forbidden by the
‘English Act, as a Joan to a person not a member is forbidden
by Act II of 1912, If there was no such express prohibition,
but only an absence of authority to do the acts in question,
the case of Re Coltman would not be an authority for holding
that the transaction with which we are concernee in this case
was not an ‘“‘unlawful” one.

“The respondent’s learned pleader has referred me to the
discussion of “unlawful objects” and “forbidden by law” in
Pollock and Mulla's commentary on section 23 pp. 142 10 147,
But the pwrncuhr point that arises here is not dealt with,
and the application of the principles of English law, quoted
from Pollock on Contract, is not obvious. It may be observed;
however, that, if the intention of the Legislature is to be
fooled at (sce Pollock am Mulla P, 147) it can hardly
have heen the intention of the legislatufe that the funds of a -
Co-operative Credit Society should be lost beyens  2ssit™t



Vol. V. : 29

of recovery, whenever the officials of the society dispose of
those funds in breach of the law.

However that may be, I am not prep'\red to hold, on the
materials at present before me, that the learned trial judge
was wrong in his decision finding that the loan by the Society
to Pearey Lal was illegal. But the learned judge was, 1 think,
quite wrong in the inference which he proceeded to draw from
this in finding, namely that “any transaction ansing out ot
the bond must become invalid and unenforceable at law.”
That propostition does not necessarily follow from the findng
that the loan transaction was void for illegality, as 1s obvious
from the provisions of section 65 of the Contract Act. I do
not say that that section itself applies in the present case. There
is a conflict of authority as to whether it apphies 1n the case
of an agreement which is void abimitio, and perhaps the better
view is that it does not, (See Polluck and Mulla pp. 359,
360). But if section 65 does not apply, then the case will be
covered by the English rule that money paid in consideration
of an executory contract or purpose which 1s illegal may be
recovered back upon repudiation of the transaction, as upon
failure of consideration. As far as I can see there 1s no
reason based on law or justice why the Plaintiff society should
not be able to recover the money lent by 1t to Pearcy Lal;
and if the society has a right to recover the money, I can see
no reason, further, why it should not be able to rely upon the
security bond without which, it may well be, there would be
no hope of recovery.

In my opinton the suit has been wrongly dismissed on the
preliminary ground that there 1s a “vital flaw” which “invali-
dates the claim alinitio,” 1 set aside the lower court's decree
and remand the case for disposal on the merits. Plaintiff
will have costs in this Court.

Appeal accchled.



28 Vol, ¥,

The appellant’s learned counsel admits that the loan tran-
sactions were nlira vires but submits that they were not un-
lawful within the meaning of Sections 23 and 24 of the Indiam
Contract Act. He relies on Smith’s - Léading " Cases, 11th.
edition, Vol. 1 p. 384; - A contratt is not necessarily illegal
becausc 1t 1s unauthorised by the govetning statute; and there-
fore a loan on parsonal security, though unauthorised by the
Friendly Societies Act, 1875, not being illegal may give the
soctety a right of proof against their debtor's estate”; and also
on Halsbury's Laws of England, Vol..15, para 338; .”"fA Joan
on personal security to a person who is not 2 member of “the
society is not tllegal in the sense that moneys lent on parsonal
security are irrecoverable: Both'these propositions are based
on the authority of Re Coltman, 19 ch. Div. 64. So faras
they go they support the contention of the learned counsel;
but, unfortunately, the case relied upon is not available here,
nor is the text of the English Act. It cannot be known,
therefore, whether a loan on personal security, or to a person
not a member of the society, was expressly forbidden by the
English Act, as a loan to a person not a member is forbidden
by Act IT of 1912. If there was no such express prohibition,
but only an ahsence of authority to do the acts in question,
the case of Re Coltman would not be an authority for holding
that the transaction with which we are concernee in this case
was not an “unlawful” one.

The respondent’s learned pleadcr' has referred me to the
discussion of “unlawful objects” and “forbidden by law” in
Pollock and Mulla’s commentary on section23 pp. 142to 147,
But the particular point that arises here is not dealt with,
and the application of the principles of English law, quoted
from Pollock on Contract, is not obvious. It may be observed;
however, that, if the intention of the Legislature is to be
losked at (sce Poliock am Mulla P. 147) it can hardly
have heen the intention of the Jegislature that the funds of a
Co-operaive Credit Society should be Jost beyond possibility
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of recovery, whenever the officials of the society dispose of
those funds in breach of the law.

However that may be, 1 am not prepared to hold, on the
materials at present before me, that the lcarned trial judge
was wrong in his decision finding that the loan by the Society
to Pearey Lal was illegal. But the learned judge was, 1 think,
quite wrong in the infcrence which he proceeded to draw from
this in finding, namely that “any transaction arising out or
the bond must become invalid and uncnforceable at law.”
That proposition does not necessanlty follow from the finding
that the loan transaction was void for illegality, as is obvious
from the provisions of section 65 of the Contract Act. I do
not say that that section itself applies in the present case. There
is a conflict of authority as to whether 1t applics 1n the case
of an agreement which is void abimtio, and perhaps the better
view is that 1t does not. (See Polluck and Mulla pp. 359,
360). But if section 65 does not apply, then the case will be
covered by the English rule that money paid in consideration
of an executory contract or purpose which 1s 1llegal may be
recovered back upon repudiation of the transaction, as upon
failure of consideration. As far as I can see there is no
reason based on law or justice why the Plaintiff society should
not be able to recover the money lent by it to Pearey Lal;
and 1if the society has a right to recover the money, I can sce
no reason, further, why 1t should not be able to rely upon the
secunity bond without which, it may well be, there would be
no hope of recovery.

In my opinion the suit has been wrongly dismissed on the
prelininary ground that there 1s a “vital flaw” which *“invali-
dates the clum abimtio.” 1 set aside the lower court’s decree

and remand the case for disposal on the merits. Plaintiff
will have costs 1n this Court.

Appeal accepted,
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"Miscellaneous Civil Second appeal No. 23 of 1928.

BEFORE MR. R. S. BROOMFIELD 1. C. S.

Munshi Lakshmi Narain Liquidator Co-operative Sacieties
Ajmer Decree-Holder, Respondent, Appellant.

Versus.

Lal Chand and Hari Shanker sons of Seth Ghanshyam
Das legal representatives of,

) Judgment-Debtor, Appellant, Respondent.

Section 24 of the Co-operative Credit Socleties Act: whether a bar to execution

of liquidator’s award against legal of a d d ber: Facts,

A Society was dissolved in 1923, The lhquidator made an order
under section 42 (b) calling upon a member to contribute hus share to
the assets. This was on 21/7/1923, On 28/7/1925 an application was
made to the Civil court for enforcement of the award under section 42 (5).
It then transpired that the member against whom the award was made was
dead. Thereupon a fresh application was made on 27/9/1926 agaimnst the
legal 1ves of the d d b They pleaded bar of section
24, The trial court over-ruled the objection but the Additional District
Judge held otherwise and dismmissed the hiquidator's application.

Held on second appeali~—
- {i) That an appeal against the trial coun's order to the District
court was competent,
1926 Lahore 547 (A.1.R.) rehed upon 40 Allahabad 89
Distingwished.
{is) That the provisions of seéction 2+ had no application to the case‘.
because that section applied to an order made under section 42
-and not to proceedings in execution of such an order.

Rales of eonstrustlon:—
(i) 1t isa recognised rule of construction that the prowvisions of a
statute shall, if possible; be grven a meaning wlich gives effect
to the apparent intention of the legiclature,
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()" Ttisaloa recogaiead mle of conctra-tin At e g 73
of a statete should €0 far as preuble e piven a e eg wiich
wil mike them conuistent wath one arotl et
1925 Calcutta 203 telied upen.
Date of Judzment =208 13,
Counsels—3Mr, Swaroop Narain, Valil for the
Mr. Jacoda Nandan, Advocate for the

Subjeet matier of the case,
Appeal under Section 100 Civil Procedure Code read with
Section 47 Cavil Procedure Code and Scction 14 of Regulation

IX of 1926 against the judgment and Decree passed by the

Additional District Judge, Ajmer, in Civil Appzal No. 43 of
1927 dated the 8th February 1928,

Aprellant,
Respendent,

Order.—The facts are as follows.

Jrcers— A Co-operative Credit
ASOClety in Ajmer was dissolved in 1923, and the ligmdator

made an order under section 42 (b) of Act 11 of 1912, calling
upon Seth Ghansham Das, a member of the Socicty, to cone
tribute R5 775 to the assets.  This order was passed on 217/
1924, and on 28/7/1925 apphication was made to the Court of
the First Class Sub judge for enforcement of the same under
Section 42 (5) of the Act. It was then reported that Seth
Ghansham Das was dead. A fresh application for execution
of the order was made on 27/9/1926 against his soms Lal
Chand and Hari Shanker. They objected that the order
could not be enforced against the estate of Seth Ghi\ns‘“:f“das
because of Section 24 of the Act, which provides that “ The
estate of a deceased member shall be hable fora period of
one year from the ime of his decease for the debts of a
registered socicty as they existed at the time of his decease”,
The Sub Judge overruled this objection, holding in effect that
the limitation of Section 24 only apphed to an order made
ander Section 42 of the Act and not proceedings in e:fecu.
! h an order. There was an appeal to the Additiona}
tion of suc s took a different view and held thag
District Judge, was 100% The liquidator has come ¢,
Section 24 barred execution.  Th o
this court i sccond appeal.
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 Three points have been raised by the learned pleader for
the appellant:- (1) that it is not proved that Seth Ghansham
Das died more than a year before the application was made
agamst hus sons; (2) that no appeal lay to the District Court;
and (3) that Section 24 has no application under the
circumstances.

1 do not think there is any substance in the first point.
The respondents have asserted that their father died on
22/5/1925, and the learned Additional District Judge has
stated 1n his judgment that it was admitted before him that
he had died more than a year before execution was sought
against the respondents. The appellant’s pleader now says
that the fact was not admitted, but only assumed for the sake
of argument. But it was obviously the liquidator’s duty to
challenge the allegation if he did not admit it. Seemg that
the first application was dropped on the report of Seth Ghan-
sham Das death, and a fresh application was subscquently
made against his sons, 4.4 the case was then argued through
out on the understanding that he liad died more than a year
before this second application, it does not lie in the appellant’s
mouth to complain of the absence of strict proof of the date
of death, which his own attitude appeared to render
unneccssary.

" As to the competence of the appeal, the learned Additional
‘District Junge has relied on Ahmed Yar Versus Co-operative
‘Credit Society, A, I R. 1926 Lahore 547, where 1t was held
that a Sub Judge’s order refusing to execute an award made
ander the Act is appealable, the reason given being that the
provisiens of the Civil Procedure Code as to the execution of
decrees apply. For the appellant reliance is placed on
Mathura Prasad Versus Sheobalak Ram, 40 Allahabad 89,
where it was held that no appeal lies from a Sub-Judge'’s
order enforcing an order of 2 liquidator under the Act.  For
practical purposes there is no conflict between these authorities,

In both of them it is laid down that, when the Rules made



Vol. V. 41

N Criminal Reference No. 52 of 1928.

BeFORE MR. G. C. SHANNOXN I. C. S.

Musammat Parki wife of Moola. Apblicant.

Versus.

Crown through Uda son of Tanu Dhobi of Ajmer.
Opposite Party.

Facte: A complaint of rape was made to the police.

The police held that the complaint was false and challaned the complain-
ant under section 182 Indian Penal Code, Subsequently the complainant
filed a complaint of rape before a competent Magistrate who sentit to the
Police for enquiry. Upon receipt of the Police report the Magistrate ordered
that the rape complaint be kept pending till the decision of the case against
the complainant under section 182 Indian Penal Code.

Upon a Reference by the Additional Sesnsions Judge,

Held - {@) That the Magistrate’s order was improper and could not
be sustained  The Magstrate should either have dismissed the
complamnt under section 203 of the Criminal Procedure Code or
elected to investigate 1t further,

5 Allahabad 387 followed,

(2) That the proceedings under section 182 Indian Penal Code
should not only be stayed but quashed, as the offence of which
the complainant would be gwlty if her rape complamt turned out
to be false would be one under section 211 and not section 182
Ind@an Penal Code.

1925 Patna 483, 1925 Allahabad 472, 7 Bombay 184

36 Calcutta 857, 46 Allahabad 905 rehed upon.
That when an 1nformation to the Police 15 followed by a
complaint to the court based on the same allegations and the
same charge, the complaint of the court itself 15 necessary under
section 195 (1) (b) of the Crinumal Procedure Code before the
court can take cogmsance of an offence pumshable under section
211 Indian Penal Code 1 respect of the false chatge made to
the Lolice

@3

R
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_ Three points have been raised by the learned pleader for
the appellant:- (1) that it is not proved that Seth Ghansham
Das died more than a year before the application was made
against his sons; (2) that no appeal lay to the District Court;
and (3) that Section 24 has no application under the
circumstances.

I do not think there is any substance in the first point.
The respondents have asserted that their father died on
22/5/1925, and the learned Additional District Judge has
stated in his judgment that it was admitted before him that
he had.died more than a year before execution was sought
against the respondents. The appellant’s pleader now says
that the fact was not admitted, but only assumed for the sake
of argument. But it was obviously the liquidator’s duty to
challenge the allegation if he did not admit it. Seeing that
.fhP first application was dropped on the report of Seth Ghan-
sham Das death, and a fresh application was subsequently
made against his sons, and the case was then argued through
out on the understanding that he had died more than a year
before this second application, it does not lie in the appellant’s
mouth to complain of the absence of strict proof of the date
of death, which his own attitude appeared to render
unnecessary.

As to the competence of the appeal, the learned Additional
‘District Junge has relied on Ahmed Yar Versus Co-operative
"Credit Society, A. I. R. 1926 Lahore 547, where 1t was held
that a Sub Judge's order refusing to execute an award made
tnder the Act is appealable, the reason given being that the
provisions of the Civil Procedure Code as to the execution of
decrces apply. For the appellant reliance is placed on
Mathura Prasad Versus Sheobalak Ram, 40 Allahabad 89,
where it was held that no appeal lies from a Sub-Judge's
order enforcing an order of a liqudator under the Act.  For
practical purposes there is no conflict between these authoritics.

In both of them it is laid down that, when the Rules made

.
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Criminal Reference No. 52 of 1928.
BeFORE MR. G. C. SHANNON 1. C. S,
Musammat Parki wife of Moola. Applicant.

Versus.

Crown through Uda son of Tanu Dhob: of Ajmer.

Facta®

Opposite Party.

A complant of rape was made to the police.

The police held that the complant was false and challaned the complain-
ant under section 182 Indian Penal Code. Subsequently the complainant
filed a complaint of rape before a competent Magistrate who sent1t to the
Police for enquiry. Upon receipt of the Police report the Mag.strate ordered
that the rape complaint be kept pending till the decision of the case against
the complainant under section 182 Indian Penal Code.

Upon a Reference by the Additional Sessions Judge

Held - (¢} That the Magistrate's order was improper and could not

2

be sustained. The Magistrate should either have dismissed the
complaint under section 203 of the Criminal Procedure Code or
elected to mvestigate 1t further.

5 Allahabad 387 followed.

That the proceedings under section 182 Indian Penal Code
should not only be stayed but quashed, as the offence of which
the complammant would be guilty if her rape complaint turned out
to be false would be one under section 211 and net section 182
Indian Penal Code

1925 Patoa 483, 1925 Allahabad 472, 7 Bombay 184

36 Calcutta 857, 46 Allahabad 906 relied upon.
That when an nformation to the Police 15 followed by a
complaint to the court based on the same allega’lions and the
same charge, the complaint of the court itself 15 necessary under
section 195 (1} (b) of the Crimmnal Procedure Code before the
court can take cognisance of an offence pumshable under section
211 Indian Penal Code 1n respect of the false charge made to
the Police
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The fact that the complaint was not investigated by the court makes no

difference,
1925 Patna 483, 43 Calcutta 1152 and 44 Calcutta 650

relted upon. R
- Date of Judgment:—15/1/1929.
Counsels ~—Mr. Anand1 Prasad, Advocate for the Applicant.
The Public Prosecutor for the Crown,

Subject matier of the case.

Forwards record under Section 438 of Criminal Procedure
Code.

Order.—This is a reference by the learned Additional

Sessions Judge Ajmer-Merwara reporting the order passed by
the City Magistrate Ajmer, in connection with the complaint
of Mst. Parki against Uda son of Tanu Dhobi. The pertinent
facts are these:  On 3rd April 1928 Mst. Parki made a com-
plaint to the police that her father-inlaw Uda had committed
rape upon her. The police sent her for medical examination
but apperently did not follow up the instruction of the Medical
Officer to send certain clothes to the Chemical Amalyser for
examination. Counsel on her behalf stated that the police
did not examine the witnesses she cited but recorded the
statements of persons named by Uda and held the case was
false and sent up a case against Mst. Parki under Section 182
Indian Penal Code. These proceedings were taken 1n the
Court of the Ilonorary Magistrates B. Bench on July 19th
1928, Subsequently on 14th August 1928 Mst. Parki made a
direct complaint of rape to the same Bench who directed her
to present it in the Court of a Magistrate who had proper
powers as rape is exclusively triable by a Court of Sessions.
Her complaint was therefore presented next day to the City
Magistrate, who sent it to the police for enquiry - Upon
receiving their report the City Mamstrate ordered that this
complaint should be kept pending ull the decision of the case
pending against the complainant under Section 182 1ndian
Denal Code. It is this order that has been reported to this
Court as improper.
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I am of opinion that the order is improper and cannot “be
sustained. The learned City Magistrate should either have
dismissed the complaint under Section 203 Criminal Procedire
Code upon receipt of the Police report or elected to investi-
gate it further, The case is very closely akin to that reported
in 5 Allahabad 387. In that a woman Jamnicomplained that
she had been raped by Ram Prasad. The police reported
the charge to be false and proceeded against her under Section
182 Indian Penal Code.* In the meanwhile Jamn made a
complaint in Court charging Ram Prasad with rape. That
complaint was not disposed of but the proceedings under
Section 182 Indian Penal Code were continued and ended in
a conviction. It was held by the High Court that the com-
plaint of rape in the Magistrate’s Court should have been en-
quired into and disposed of before proceedings were taken
against the woman under Section 182 Indian Penal Code,
The conviction under the latter section was set aside and the
Magistrate was ordered to dispose of the rape complaint in
due course of law.

The learned Public Prosecutor conceded that the order of
the City Magistrate could not be up held, but he opposed the
request of Counsel for Mst. Park: for quashing the proceedingg
under section 182 Indian Penal Code. After consldcring a
large number of authorities quoted by the latter (1925 A, 1, R.
Patna, 483; ditto, Allahabad, 472; I. L. R. 7 Bombay 184, 3¢
Calcutta 857 and 46 Allahabad 906) I am of opinion that
the proceedings under section 182 Indian Penal Code must

not be stayed but quashed In the first place there wag 3
defimite charge of rape agamnst Uda, and not a mere informg.
tion.  The proceedings against Mst. Parky (of her charge y,
false) would falt under section 211 Indian Penal Code, ands
that too under the latter part of the section, a case evejyg
triable by the Coutt of Sessions and so the Bench Mﬂgis:
(Second Class powers) would have noe jurisdiction tg en
it Purther more when aninformation to the police ig fc'”‘)'-‘ed

by a complamnt to the Court based on the same lerrags
“Hationg

ively
fates
tertain
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and the same charge, the complaint of the Court itself is
necessary under section 195 (1) b Criminal Procedure Code
before the Court can take cognisance of an offence punishable
under section 211 Indian Penal Code in respect of the false
charge made to the police, on the ground that it was an
offence committed in relation to a proceeding in Court. The
fact that the complaint was not investigated by the Court
makes no difference. (A. 1. R. 1925 Patna 483, following 43
Calcutta 1132 and 44 Calcutta 650). The bar imposed
by section 195 Criminal Procedure Code must be removed.

I therefore accept the reference and quash the proceedings
under section 182 Indian Penal Code in the Bench Court “B”
and direct the Caty Magistrate to dispose of the complaint of
rape preferred by Mst. Parki according to law. I think under
the circumstances of this case that it is desirable that he should
hear the evidence of all the witnesses she tenders. 1 would at
the same time make it clear that the quashing of the procee-
dings under section 182 Indian Penal Codeisno barto
proceeding under section 211 Indian Penal Code if the rape
complaint is found to be false and the City Magistrate thinks
fit to lodge a complaint against Mst. Parki under Section 211

Indian Penal Code.
Reference accepted.,



Short Notes of Important Judgments. -

1 (a) Section 5° Limitation Act. Time taken up in
prosecuting bonafide proceedings in review is sufficient ground
for condoning delay in filing appeal.

45 Calcutta 94 P. C. and 49 Bombay 149 Foll.
¢« () Appellant is not entitled as of right to exclude such
period when the application for review was merely frivolous
or designed to gain time. - .

{¢) The ultimate failure or succeds of an application for
review can not be regarded as any criterion of the bonafides
of the application.

Civil Second appeal No. 40 of 1931,

Date of Judgment 7th Apuil 1932,

Parties :~—Pirbhulal son of Ram Gopal of Chachiawas
Versus Firm Sobha Ram Sri Ram of Chandosi through
Asulal Saraogt of Ajmer.

2. Hindu Law Succession. The ordinary rufe under
the Mitakshara is that the nearer Sapinda excludes the
remote. A nephew will succeed to the whole of the property
excluding grandnephews altogether,

50 Allahabad 904 Foll.
Civil Second appeal No. 43 of 1931,

Date of Judgment 5th April 1932,

Parties —Jai Narain and Radha Mohan sons of Pokharlal
Kayasths of Aymer. Versus Kishenchander died represented
by Tejkaran and others.

3. Decree on award. Competency of appeal or Revision,

An appeal against a decree based on an award 1s incompe-
tent and it is very doubtfal whether even a revision application
would he, .
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A-new objection against an award cannot be allowed in
revision,
Civil Revision Application No. 5 of 1932,
Date of Judgment 21st April 1932,

Parties :—Hira died represented by Himta and others of
Median. Versus Lala and others Rawats of Median Tebhsil,

Todgarh.

4. Court fee on counter-claims. Under Article 1 of
Schedule 1 of the Court Fees Act advalorem fee is to be
paid on the full amount of the connter-claim and not merely
on the difference between the claim of the plaintiff and the

defendant.
45 Allahabad 218 Foli:
Civil Revision Application No, 7 of 1932,
Date of Judgment 4th April 1932,
Parties :—Firm Gulabchand Likhmichand of Beawar
Versus The Mahalaxmi Mills Co., Ltd. Beawar,
5. Appropriation of payments. Burden of proof.

Where a plaintiff claims a sum of money and admuts that
certain payments have been made which in themselves would
be sufficient to satisfy the debt in suit the burden is clearly
upon plaintiff to show that such payments had been properly
'1pprcprntcd to other debts and were not in satisfaction of the

debt in suit,
Civil Revision Application No. 17 of 1932,
Date of Judgment 14th April 1932,
Parties :—Rama and Harlal of Nand Versus Radhalal of
Bhagwanpura,
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" 6. Uncorroborated Sintement of Police Officer. Valite
to be attached to it.

To accept uncorroborated statement of police officer as
sufficient to prove possession, would obviously create a most
dangerous precedent for it would do away with the necessity
for any independent evidence and leave the way open to the
police to implicate any peson against whom their suspicion
had been directed.

Criminal Appeals Nos. 45 and 46 of 1931,
Date of Judgment 19th December 1931,

Parties :—Nathia and Rugha Sansis of Toda Rai Singh
Versns Crown.

7. (a) Reference under 17 whether bars revision.
Provisions of the Regulation allowing a reference to the High
Court at Allahabad do not oust the revisional junisdiction
of the Judicial Commissioner.

(b) Failure to frame issue—Decision not withstanding
effect of :—

Where a court decides a suit on an issue which has not
been framed the court excreises 1ts junsdiction with material
irregularity.

Civil Revision Application No. 121 of 1931

Date of Judgment 7th January 1932.

Parties :—Mool Chand and Bhanwar Lal Darzies of
Ajmer. Versus Sri Kishen Tailor of Ajmer.

8. Order 13 rule 4 Civil Procedure Code, Wherea
document has been produced and proved by a party it is
entitled to derive its full benefit inspite of the fact that it has
not been endorsed by the Court as required by the provisions
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Anew objection against an award cannot be allowed in
revision.

Civil Revision Application No. 5 of 1932."

Date of Judgment 21st April 1932,

Parties :—Hira died represented by Himta and others of

Median, Versns Lala and others Rawats of Median Tehsil,
Todgarh.

4. Court fee on counter-claims. Under Article 1 of

Schedule 1 of the Court Fees Act advalorem fee is to be

paid on the full amount of the counter-claim and not merely
on the difference between the claim of the plaintif and the

- defendant.
45 Allahabad 218 Foll:
Civil Revision Application No. 7 of 1032,
Date of Judgment 4th April 1932,
Parties :—Firm Gulabchand Likhmichand of Beawar
Versus The Mahalaxmi Mills Co., Ltd. Beawar.
5. Appropriation of payments. Burden of y;roof.

‘Where a plaintiff claims a sum of money and admits that
certain payments have been made which in themselves would
be sufficient to satisfy the debt in suit the burden is clearly
upon plaintiff to show that such payments had bien properly
appropriated to other debts and were not in satisfaction of the

debt in suit.
Civil Revision Application No. 17 of 1932,
Date of Judgment 14th April 1932,
Parties :—Rama and Harlal of Nand Versus Radhalal of
Bhagwanpura.
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6. Uncorroborated Statement of Police Officer. Value
to be attached to it.

To accept uncorroborated statement of police officer as
sufficient to prove possession, would obviously create a most
dangerous precedent for it would do away with the necessity
for any independent evidence and leave the way open to the
police to implcate any peson against whom their suspicion
had been directed.

Criminal Appeals Nos. 45 and 46 of 1931,
Date of Judgment 19th December 1931,

Parties :—Nathia and Rugha Sansis of Toda Rai Singh
Versns Crown.

7. (a) Reference under 17 whether bars revision.
Provisions of the Regulation allowing a reference to the High
Court at Allahabad do not oust the revisional jurisdiction
of the Judicial Commussioner.

(b) Failure to frame issue—Decision not withstanding
effect of :—

Where a court decides a suit on an issue which has not
been framed the court exercises its jurisdiction with material
irregularity.

Civil Revision Application No, 121 of 1931.

Date of Judgment 7th January 1932,

Parties—Mool Chand and Bhanwar Lal Darzies of
Ajmer. Versus Sri Kishen Tailor of Ajmer.

8. Order 13 rule 4 Civil Procedure Code, Where a
document has been produced and proved by a party it is
entitled to derive its full benefit inspite of the fact that it has
not been endorsed by the Court as required by the provisions
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of Order 13 rule 4 Civil Procedure Code because it is a
cardinal principle of law that the action or 1inaction of the
court shall not harm any man.

Civil Second appeal No. 30 of 1929.
Date of Judgment 30th October 1929,

Parties: -Ram Kishen son of Ganga Pershad Agarwal
of Ajmer. Versus Kashi Ram son of Ram Rikh Agarwal of

Ajmer.

8. A suit for recovery of voluntary offerings does not
lie.

(1) A suit to recover voluntary offerings or subscription
is not of a nature cognisable by the Civil Courts, Therefore
a Joshi or a Brahmin has no right to file a suit for recovery
of a ‘Brit’ against his Jujiman or another Brahmin who has
recovered it,

36 Bombay 94 not followed.
35 1. C. 345 (Patna)
1929 Patna (A. L. R.) 103
and 6 I. C. 223 (Allahabad) Followed.
(2) In this District the Allahabad High Court decisions

are to be followed in preference to those of Bombay or of any
other High Court.

Civil Second appeal No. 6 of 1929.
Date of Judgment 8th October 1929,

Partics :—Dhanna Lal son of Mahadeo Brahmin of
Gagwana., Versus, Chitar Mal and Ram Pal Brahmins of
Gagwana.



10. (1) Order 13 rule 4. Non compliance .by trial
Court. Duty of Appellate Court. |

Where the trial court has relied upon documents which
have not been endorsed as required by Order 13 rule 4 Civil
Procedure Code, the Appellate Court should not rule out of
consideration such unendorsed documents but the pr\oper
course is to remand the suit for comphance with the provisions
of that rule.

5 Lahore 227 and 9 Lahore 4 rehied upon.
(2) Order 41 rule 44, Meaning of :—

The Appellate Court may finally determine the suit after
re-settling the 1ssues, under Order 41 rule 24 Civil Procedure
Code when the evidence upon the record 1s sufficient to enable
it to pronounce judgment. This means that the evidence
should be sufficient to enable 1t to pronounce a satlsfactory
judgment, fair to all parties.

Where an 1ssue has not been rused expressly it cannot be
presumed that the parties have adduced all the evidence

available to them.
Civil Second appeal No 25 of 1928.
Date of Judgment 15th August 1928,

Parties :—Nasiruddin of Ajmer. Versus. Noor Mohamad
and Abdul Gani of Ajmer.

11, (@) A Wtigating party can only succeed secundum
allegata et probata and the courts should check the tendency
of defeated litigants to evade their defeat by devising a new
case which was never set up where 1t should have been set up,
A plamntiff in a swit can only succeed on the cause of action
set forth n the plaint or on a cause of action consistent wig
his pleadings. *



33 Bombay 38

1927 Rangoon 118

1926 Rangoon 49

1927 Calcutta 86 relied upon.

() An intermeddler is a person who interferes
wrongfully with property. Consequently there is a legal
liability on him but he has no legal right. Such a, person
cannot be allowed in law or equity to represent the real owner
and redeem a mortgage.

Civil Second appeal No. 40 of 1928.
Date of Judgment 2nd May 1929.

Parties :—Seth  Umed Mal deceased Versus Bhagwati
of Kania,
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Miscellaneous Civil Appeal No. 31 of 1932,

Berore MR, A. S. R. MACKLIN n.C.S.

Jawahir Mal . Decree-Holder, Appellant,
Versus

e
weo  Judgment-Debior, Respondent.

() of the Civil Procedure Code, Interpretation of1i—

on 60 (1) (c) of the Civil Procedure Code a town residence
i-debtor 1s attachable when he has another house wlich is
ml purposes.

- 1L. R. 685 relied upon,

e has no habitable house on his 1and and the house in the
one that he actually lives in and uses for the purpose of
\the house in the town 1s exempt from attachment. In
»at_he has another house on his land m n
. B vailable for purposes of residence i it

~

N"Uhllshed with{

- )and
Edite

ngulshed
MR' RADHEY LAL‘E of Judgment —30th August 1932,

chlte for the Appellant,
! MR. \IOHAN I_ ikil for the Responden,

. .ailcr of the case.

_.der Section 47 and 100 of the Code

umst the Judgment and Decree dyy,, f

‘p1ssed by the Additional D‘““"}L‘dw.
ppeal No. 24 of 1932.

. This is a second appeal against ¢, order of
l District Judge reversing an g, of the
dae and exempting the respondeny s house. fror
" The house w1 question is sitpgy, 7 in Pyskt
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town and is admittedly used by the respondent as a dwelling
house and for keeping his cattle. It has been held by the
first Court that the house is not free from liability to
attachment, since the respondent already has another house,
That other house is in a dilapidated condition, but would be
avalable to him if it were put in order. The appellate
Court however has found that the fact of the respondent
having another house which might be put in order is immate-
rial since the house with which we are now, concerned is the
only habitable house which he possesses and he thus in fact
lives in 1t as a bona fide agriculturist and keeps his cattle
there. The question for determination is whether the house
is exempt from attachment by the provisions of proviso (c)
to Sec. 60 (1) of the Civil Procedure Code. 1 hold that it is
exempt from attachment.

2. The finding of fact of the appellate Court that the
house is used by the debtor as a bona fide agriculturistas a
dwelling house and for Leeping his cattle must be accepted,
and this finding has not been disputed, But certain cases
have been cited to me with the object of showing that the
house in question does not satisfy the requirements of the
proviso to Sec. 60 (1) of the Civil Procedure Code even
though 1t may be used by an agricuiturist as such bona Jfide.
The first cas: quoted 15 Manecklal Vemlal Vs. Manilal
Umedram (7 B. L. R. 685). In that casc it was decided that
a town 1esydence of an agriculturist debtor is attachabl:
when the agriculturist has another house used for agricultural
purposes.  No one is Iilely to dispute that decision; but it
has been quoted because it refers in another place to clause 3 of
the Dekkhan Agriculturists Relief Act, which provides that
un agriculturist shall be deemed to 1eside where he earns his
livelihood or personally engages in agricultural Jaboyr. If
his agriculturist had a halitable house on his land and also
a hoase in Pushkar town, st would no doubt he bicld that he
cuzht to be deemed to reside 1n the house on his land. Bt
L has to habitable bouse on his Jand, and the house in the
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town is the one that he actually lives in and actually uses for
the purpose of keeping bis cattle. I do not see why he
should not be deemed to reside in that house, The nextcase
quoted is that of Mutluvenkatarama Reddiar V's. The Official
Receiver of South Arcot (19 Mad. 227). In that case it has
been held that a mansion in a large willage in which the
owner lives, even though he has no other source of income
except that from land, is not such a house as 1s contemplated
by clause (¢); nor is the house of an ordinary agriculturist
situated at a considerable distance from the land which he
cultivates and which is not necessary for the effective or
convement cultivation of the land. DBut this case does not
seem to take us any further. In the first place the house in
Pushkar consists only of two rooms and can hardly te
described as a mansion; and in the second place it is
obviously not situated at a considerable distance from the
Iand cultivated, since the agricultunst gocs to the trouble of
keeping this cattle there and this he would hardly do if it
were more convenient to keep them any where else.  As 1t 18
shown that he has no other house, I tale 1t that this house
is necessary for the effective and convement cultivation of
the land, and therefore the case quoted 1s wnapplicable. The
next case quoted 1s that of Radhakisan Hakumy \'s, Balvant
Ramji (7 Bom. 530) and 15 on the same lines and takes us
no further, The last case quoted is that of Nirbhay Lal Vs.
Kallan (45 1. C. 546). But in that case the house which was
sought to be attached had actuilly been mortgaged, and it
was held to be attachable because it had not been shown as
a fact that the house in question was appurtennt Lo or an
appendage of the tenancy of the occupier ot the house  But
where the property has not been specitically mortgazed, 1tas
not necessaty for an agricultuiist to show that his house 1s
bound up with lus agnicultunst holding as an appurtenirce
or appendage.
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3. For these reasons I hold that the respondent’s house
is exempt from lability to attachment on the ground that it
satisfies the requirements of clause (c) to the proviso to Sec.
60 (1) of the Civil Procedure Code. The appeal is therefore

dismissed with costs.
Appeal dismissed.

Civil Second Appeal No. 12 of 1932,

Brroke Mr. A. S. R. MackLIX 1.C.S.

Ihahim Khanson of Allah Noor Khan Musalman of
Ajmer Mohalla Kumhar Bao e Appellant,

Versus

Hazrat Noor Khan son of Allah Noor Khan Chobdar
Khwaja Salub, Mohalla Kumhar Bao, Ajmer (PPcon Railway
General Stores Othce " wwe Respondent.

1 d hether absolutel:

{1) Muhsmmadan law ~Second Marringe of
vold.offipning-legitimacy of 1—

A marnage of an undivorced woman whose hustand is aline is not
mrrely mualid but absolutely void under the Mohammadan law and the
¢Iuldren of such marriage are also fllegitimate,

1929 Lahore 372 {(A. 1. R.) Foll,
Mulalr's Mohammadan law Paras 20} A and 206,
Dissented from.

(Y Ao dars law —~Efcct of ack tedy AT some—
All that can be effectisely acknowl ¥--* Lot
achnonledgment of a pringiple of luwy e

whitat s achaondedged to be,
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A son of an undivorced woman by a second husband is illegitimate
and no amount of acknowledgment by his father can possibly make him
lemtimate.

15 Allahabad 396 Foll.
Date of Judgment:—5th September 1932.

Counsel;-—Mr, Jasodha Nandan Advocate for the Appellant.
Mr. Mot: Lal Vakil for the Respondent.

Subject matter of the case.

Appeal against the judgment and Decree dated the 15th
February 1932, passed by the Additional District Judge,
Ajmer-Merwara in Civil Appeal No. 71 of 1930,

Order.—This action was instituted by the plaintiff for
a declaration that he was the legitimate son of Allah Nur
Khan and for certamn consequential reliefs.  The trial Court
held that he was a legitimate son of Allah Nur Khan; but the
first appellate Court held that the fact of his mother having
a previous husband lLiving at the time of her marriage with
Allah Nur Khan prevented the plaintff from being a legiti-
mate son of Allah Nur Khan, In this second appeal by the
plaintiff [ come to the same conclusion as the Court of first
appeal.

2. In the trial Court and in the Court of first appeal
the alleged previous marriage was disputed by the plaintff,
and the alleged marriage with Allah Nur Khan was disputed
by the defendant. But some of the plantiff’s own witnesses
admatted that his mother had been married to one Hassan
Khan and that Hassan Khan was aline when the plantifs
mother mairied Allah Nur Khan, [t must therefore be
taken as a fact that the plaintiffs mother had a previous
husband alive when she married the plaintiff's tather.  Since
there is no evidence to suggest that she was a divorced
woman at the time of her second marriage, 1t must alsp pe
taken that there was no drvorce. On the side of the plaintiff
thete 1s evidence to show that .Allah Ner Khan acknow ledued
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(@) A st based on a Khata Baqi containing an acknowledgment by
. the debtor is tantamount to a suit on a promissory note,
C. R. No. 75 of 1926 Foll.

{b) Such a suit1s governed by the provisions of section 45 of the
Contract Act under which all joint promisees have the right to
claim performance of the promise,

2, Suit by one joint promisee—Addition of the others after limitation-effect of,

If a swit is brought by only one of the joint promisees and the others
are joined after the limitation the result 1s that the suit is barred by time in
its entirety.

6 Calcutta 815 Foll.
Date of Judgment:~9th August 1932,

Counsel :—Mr. Chand Karan Sarda Advocate for the Applicant.
Mr., Gajendra Nath Vahil for the Opposite Party.

Subject matter of the case.

Application for revision against the order dated the
24th March 1932, passed by the Judge Small Cause Court,
Beawar, in suit No. 13 of 1932,

Order.—The suit which has given rise to this revision
application was brought by the plaintiff against the defendant
on a khata. The defendant contended that the khata was
exccuted not in favour of the plaintiff but in favour of the
plaintiff’s brother. On the evidence the Small Cause Court
Judge decided that the khata was really in favour of the
plaintiff and his brother jowntly; but it declined to add the
plaintiff's brother as a co-plaintiff on the ground that a suit
by that co-plaintiff would then have been barred by
limitation. Consequently the whole of the suit was dismissed
on the ground that it was not maintainable in its present

form. Against this order the plaintiff has come in revision.

2. I uphold the order of the Small Cause Court Judge.
It has been decided in the case of RamChander Vs. Sheo
Nath (C. R. No. 75 of 1920) that a suit on a khata of thig
nature containing an acknowledgment by the debtors is

tantamount to A swit ona promissory note. That being so



Vol. V. ’ 53

this suit is governed by the provisions of section 45 of the
Contract Act, which declares that all joint promissees have
the right to claim performance of the promise. It follows as
a corollary that they must all be on the record. But the suit
became time barred as agamnst the plaintiff’s brother soon
after it was brought by the present plaintiff, and the addition
of plaintiff’s brother as a co-plantiff would on the principle
laid down in Ram Sukh Vs, Ram Lal (6 Cal. 815) make it
time barred as against the present plaintiff also. Itis there-
fore useless to add him at this stage.

3. In the circumstances of the case 1 hold that the
swt was rightly dismissed and I dismiss this application

with costs.
Application dismisied.

Small Cause Court Revision Application No. 31
of 19,

BrrorE MR. A.S.R. MACKLIN L.C.S.

The B. B. & C. L. Railway Compan} through its Agent at
Bombay Applicant.

Versus.

Firm Laxmi Narain Chand Mal of Beawar through L.
Ram Swarup Opposite Party.

Section 77 of the Rallways Act and Section 15 (2) of the Limitation Act-
Interpretation of &
Section 15 {2) of the Limitation Act prescribes that the period of any
notice required by law shall be excluded from the period of lumtation.
But Section 77 of the Railnays Act does not prescribe any such notice,
It only contemplates a submission of claim. The period of sucha sub.
mission cannot therefore be excluded within the meaning of section 15 (2)
of the Limitation Act.
Date of Julgment. 10th Avgust 1932,
Counsel.—r K.S. Mathur Advocate for the ApNicens,
Mr. Nathulal Ghiya  Vakal for the Opponitc parts,
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(a) A suit based on a Khata Baqi containing an acknowledgment by
. the debtor 1s tantamount to a suit on a promissory note,

C. R. No. 75 of 1926 Foll.

() Such a suit is governed by the provisions of section 45 of the
Contract Act under which all joint promisees have the right to
claim performance of the promise.

2. Suit by one joint promisee—Addition of the others after limitation-effect of.

1f a swit is brought by only one of the joint promisees and the others
are joined after the limitation the result 1s that the suit 1s barred by time
1ts entirety.

6 Calcutta 815 Foll.
Date of Judgment —9th August 1932.

Counsel .—Mr. Chand Karan Sarda Advocate for the Applicant.
Mr. Gajendra Nath Vakil for the Opposite Party.

Subject matter of the case.

Application for revision against the order dated the
24th March 1932, passed by the Judge Small Cause Court,
Beawar, in suit No. 13 of 1932.

Order.—The suit which has given rise to this revision
application was brought by the plaintiff against the defendant
on a khata. The defendant contended that the khata was
executed not in favour of the plaintiff but in favour of the
plaintiff’s brother. On the evidence the Small Cause Court
Judge decided that the khata was really n favour of the
plaintiff and his brother jointly; but it declined to add the
plaintiff’s brother as a co-plaintiff on the ground that a suit
by that co-plamntiff would then have been barred by
limitation. Consequently the whole of the suit was dismissed
on the ground that it was not maintainable in its present
form. Against this order the plaintiff has come in revision,

2. 1 uphold the order of the Small Cause Court Judge.
It has been decided in the case of RamChander Vs. Sheo
Nath (C. R. No. 75 of 1926) that a suit on a khata of thig
nature containing an acknowledgment by the debtors is
tantamount to a suit on a promissory note. That being so
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this suit is governed by the provisions of section 45 of the
Contract Act, which declares that all joint promissees have
the riéht to claim performance of the promise. It foliows as
a corollary that they must all be on the record. But the suit
became time barred as against the plaintiff’s brother soon
after it was brought by the present plaintiff, and the addition
of plaintiff’s brother as a co-plaintiff would on the principle
laid down in Ram Sukl Vs. Ram Lal (6 Cal. 815) make it
time barred as against the present plaintiff also. Itis there-
fore useless to add him at this stage.

3. In the circumstances of the case I hold that the
sutt was nightly dismussed and I dismiss this application

with costs,
Application dismisied.

Small Cause Court Revision Application No. 31
of 1932,

Brrore Mr. A.S.R. MACKLIN 1.C.S.

The B. B. & C. L. Railway Comp:m} through its Agent at
Bombay e Applicant.

Versus.

Firm Laxmi Narain Chand Mal of Beawar through L.
Ram Swarup Opposite Party.

Section 77 of the Rallways Act and Section 15 (2) of the Limitation Act.

Interpretation of ¢

Section 15 (2) of the Limitation Act prescribes that the period of any
notice required by law shall be excluded from the period of lumtation,

But Section 77 of the Railluays Act does not prescribe any such notice,

It only contemplates a submission of clum. The period of such a eyh.

mission cannot therefore be excluded within the meaning of section 15 (2)
of the Limitation Act.

Date of Julgment. 10th Avgust 1932,

Counsel:—*Ir K.S. Mathur Advocate for the ApMicany,

Mr. Nathulal Ghiya Vakil for the Opposite
e,
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Subject matter of the case

Application for revision under Section 25 of the Provincial
Small Cause Courts Act IX of 1887 against the Judgment
and Decree dated the 18th November 1931, passed by the
Judge Small Cavsz Court, Bzaawar, in suit No. 748 of 1931.

Order.—This is an application under Section 25 of the
Small Cause Court Act for revision of an order of the Small
Cause Court Judge of Bzawar decreeing the plaintiff’s claim
agamst the B. B. & C. I. Railway Company. The ‘claim
arose out of damage caused by rain to a consignment of
tobacco on 15th May 1930. Various points were raised in
the defence, including the point of limitation. On.all points
1t was found against the company, and the company has now
apphied in revision on the same potnts.

2. Ido not purpose to discuss more than the pomnt of
]lmltdtlon since 1M my optaton the <uit must fail on that
ground. The swit was brought on Ist July 1931, thatis to
say on the first day after the vication Prima facie 1t ought
to have been brought on 15th May 1931; but the lower Court
has held that a notice of claim givan by thz plaintiff to the
company extendad the period of imitation by one week and
therefore brought the last day of Limitation within the
vacation. On another ground too the Court was of opinion
that the suit was within time, since the defendant company
wrote a letter on 10th June 1930, and that letter has been
taken to bz an ackonowledgment of liabiity within the
meamng of Section 19 of the Limutation Act. On both these
points I cannot help thinking that the judgment of the
Small Cause Court Judge 1s s> clearly wrong that I ought to

interfere in revision,
°

3. As to the first point, Section 77 of the Railway Act
prescribes that no suit can be brought against a Ral]\vay
Company for damage to goods unless a claim has been
preferred to the Company within six months,  Section 15 (2)
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of the Limitation Act prescribes that the period of any notice
required by law shall be excluded’ from the period of limi-
tation. It follows that, if Section 77 prescribes such a notice
as is contemplated by Section 15 of the Limitation Act then
the period of notice (whatever may be the legal period) can
be excluded from limtation. ButIam unable to find that
Section 77 of the Railway Act prescribes any notice at all.
The notice referred to in Saction 15 of the Limitation Act
obviously m=ans a notice of suit, whereas all that is contemp-
lat=d by Section 77 of the Railway Act is a notice of claim. It s
obvious that a person can make a claim against a Railway
Compiny without intending to sue the company, and that a
claim for compensation 15 not 1n itself tantamount to a threat
to sue. \Vith all respect to the learned Judge who decided
the case reported in B. & N. W. Ralway Company Versus
Ram Saruphal (70 1. C. . 109} 1 cannot see any justification
for their finding that Section 77 of the Railway Act prescribes
any sort of notice of suit: and I am not aware of any case
which that decision lias been quoted with approval.  Limita-
tion cannot hare be savad by Szctio1 15 of the Limitation Act.

4 The next question is how far it can be saved by
Section 19 of the Limitation Act It s contended that the
Railway Company's letter of 10th June 1930, is an acknowledg-
ment of liability within the meaning of Section 19 of the
Limitation Act. Thot letter runs as foltows —

“I would here point out that the damage has heen reacon-
ably assess:d without prejudice by my Travelbng Clums
Inspector, \jmer with the help of an assessor who was speai-
ally brousht to assess the damages, and you are the refore
not justitied in retusing to effect delivery of the bizs on tlus
settlement.”  Itis contended before me that the words “on
this settlement” imply that the matter was settled and that
the plaintiff was entitled to expect the company to pay him
a sum of Rs. 225/- which was the amount at which the damage
.wasassessed by the Travelhng Claims Inspector. It is ale~
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contended (and it has been so held by the lower Court) that
the words” without prejudice have no meaning. In support
of this the Judicial Commissioner’s decision in the case
of the B. B. & C. I. Railway Company Vs. M. S. Rati Ram
Gheesa Ram (C. R. No. 1 of 1927) has been quoted. But
the lower Court has completely misunderstood the effect of that
decision. What was decided was that the particular letter
under discussion contaimng the words “without prejudice”
was an acknowledgment, because the words “without pre-
judice” had no meaning n connection with that letter and
because the rest of the letter was an obvious acknowledgment
of a certmin degree of liabihty. To say (as the lower Court
in effect has said) that the words ‘“‘without prejudic” can
never be of effect in disclaiming liability is manifestly
wrong. The plain English of the Rallway Company’s letter
in this case is that the company did not accept liability but
that the amount of damage caused could be valued at
Rs. 225/-. It was very necessary for the amount of damage
to be assessed in case the company were afterwards held
liable. But to say that the company ever accepted liability 1s
clearly wrong. If they did not accept liability, it follows
that Section 19 of the Limitation Act cannot apply.

5. For these reasons I set aside the order of the Lower
Court and hold that the suit was time barred and must be

dismissed with costs throughout.
Application accepled.

Small Couse Court Revision Application
No. 34 1932.

Berore Mg, A. S, R. MackLin. 1. C. S,

Shzo Narain son of Ram Chander Mahajan of Ramsar
N DPlaintiff-Applicant.

\

\
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Versus.

Hukma son of Sheo Baksh (2) Chitar son of Kajja Jat
(3) Chitar son of Deva Gujar (4) Baluson of Dhanma Jat
(5) Suraj Mal son of Onkar Jat (6) Behari Lal son of Narain
Mahajan (7) Jawahara son of Sheo Nath Jat (8) Mool Chand
son of Har Narain (9) Jamna Lal son of Ganesh Brahmin
(10) Jagrup son of Moda Jat (11) Hinduson of Moda Gujar
(12) Chitar son of Onkar Mahajan (13) Deva son of Daya
Ram Jat of Sanparda Defendants, Opposite Party.

(a) Oaths Act-Apglication of :—

The Oaths Act provides for oaths taken before a judictal body and not
to oaths taken 1n any other circumstances, Parties can agree upon any
oath by private agreement.

(5) Reference n a suit without an order of the court-Effect of ¢

Where 1 a smt parties have referred their differences to arbitration
without an order of the court and an award is made, a decreec can not be

passed by the court in terms of the award under the provisions relating to
arbitration.
51 Bombay 908 Foll.

F.B.
(c) Order 23 rule 3 Civil Procedure Code-Whether applicable In such a ease:

In such a case however the transaction may be regarded as a COmpros
mise or an adjustment and a decree may be passed in terms of it under
Order 23 rule 3C. P. C.

47 Allahabad 637 dissented from
51 Bombay 908 Foll,

F. B.
() Smatt Canse Coun Revistons-Bcope of
i
Court taken by the Small &7

1f gt disagreed with it.

o

) Date of Judgment 17th August ‘L,

Counsel —Mr. Kaushat Das Val for e 4 3 o
for the Opposite Party, PPlicant M, gn 1Y
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contended (and it has been so held by the lower Court) that
the words” without prejudice have no meaning, In support
of this the Judicial Commissioner’s decision in the case
of the B. B. & C. I. Railway Company Vs. M. 8. Raii Ram
Gheesa Ram (C. R. No. 1 of 1927) has been quoted. But
the lower Court has completely misunderstood the effect of that
decision. What was decided was that the particular letter
under discussion containing the words “without prejudice”
was an acknowledgment, because the words ‘‘without pre-
judice” had no meaning in connection with that letter and
because the rest of the letter was an obvious acknowledgment
of a certain degree of lability. To say (as the lower Court
in effect has said) that the words “without prejudic” can
never be of effect in disclaiming liability is mamfestly
.wrong. The plain English of the Railway Company's letter
in this case 1s that the company did not accept liability but
that the amount of damage caused could be valued at
Rs 225/-. It was very necessary for the amount of damage
to be assessed in case the company were afterwards held
liable. But to say that the company ever accepted Lability is
clearly wrong. If they did not accept liability, it follows
that Section 19 of the Limitation Act cannot apply.

5. For these reasons I set aside the order of the Lower
Court and hold that the smt was time barred and must be

dismissed with costs thronghont.
Application accepled.

Small Couse Court Revision Appfication
No. 34 1932.

BLFORE Mg, A.'S. R. Mackrin. L. C. S,

Sh2o Narain son of Ram Chander Mahajan of Ramsar
Dlaintiff-Applicant.
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Subject matter of the case.

Application for revisian under Section 25 of the Provincial
Small Casue Courts Act IX of 1887 against the Judgment and
Dacre= dated the 25th February 1932, passed by the Judge
Small Cause Court, Ajmer 1n smt No. 2413 of 1931.

Order.—In the swit which has given rise to this applica-
tion the plaintiff sued the fourteen defendants for Rs. 315
together with interest. Durning the pendency of the smt
plawmntiff and five of the defendants entered into an agreement
to refer the matter to arbitration, but they did not obtain the
leave of the Court to do so. The agreement by the plaintiff
(to which the agreement by the five defendants exactly

corresponds) 1s Ex. D/2. It runs as follows:— “I Sheo
Narain..... who have filed 2 suit for Rs. 315/ with 1nterest
against.... (defendants 1-14) shall not conduct the case and it

will be considered as dismissed if the above named five
parsons....... go into the temple of Shr: Lakshmi Naramji’
situated in Samperda to take an oath on thewr sons with
Ganges Water in their, hands before the five Panches... If
the case be conducted the oath which 1s considered applicable
to Hindus shall apply to me, and the appointed panches are
hereby anthoriSed to get my suit cancelled after sceing the
result of the action to be taken in the temple. After the
Admimstration of th: cath I will act according to the dectsion
of the Panches........ “The oath was taken accordingly by these
five-persons with the best substitute for Ganges \Vater then
available, and the Panches duly made their award that the
suit should be dismisszad. The defendants came to the Judge
and asked that the suit should be’ dismissed accordingly. But
the p]aintiff objected on the following grounds—, (1) that the
adjustment produced by the defendants was not a legal agree-
ment; (2) that there was not a proper reference to arbiteation
as the reference had not been signed by all the parties to the
suit; (3) t?{:\t undue pressure had been brought on the plaintiff
to agree to the reference; and (4) that the plaintiff did not
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accept the award and therefore the adjustment conld not be
recorded. The lower Court, holding that there was no fores
in these contentions, ordered the adjustment to be seeorded
under 0.23 1.3 and dismissed the suit.  The plainuff has now
applied n revision.

"2, The grounds of the application are muzh the «ame as
the objections taken by the plaintiff in the lower Court and
may be stated as [ollows:—

(1) That since the reference to arbitration was not made

by all the parties to the suit, both the refesenceand
the award are invalid;

(2} That the oath as administered was not in accordance
with the provisions of the Oaths Act, and the award
passed upon that oath is therefore svalid;

(3) That as the matter was sub juthce, there could be

no valid reference to arbitration without the lewe
of the Court; and

) That the transaction cannot be treated as an adjust-
ment of the case, since the plaintitf dud wit accept
the award,

I find agunst the plauntff on all points except pont No. (3).

3. Point No. 7. 1{ this transaction 1s regarded as a refetence
to arbitiation under schedule 2 of the Civil Procedure Code
thus objection 1s matenal  Bataf it s regarded as a compro-
mise or an adjustment, then the fact that nine of the defen-
dants took no part in these proceedings is 1mmateral singce,
whaterer the result of the award, thewr interests could not have

been adversely affected.  The agreement was that n certain
circumstances the smt showld be withdrawn against 4]} the
defendants, and there was no corresponding agreement thas
1n the-event of certain other circumstances the syjt shanlg :
decreed against the defendants, The defendants oy ::
not <igned the reference could have no ground for » =
agaunst the reference, and thewr silence is 4 . -

e I
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_Point No. 2 There is no substance in this point, since
the Oaths Act provides for oaths taken before a Judicial body
and not for oaths taken in any other circumstances. The
present oath was a matter of private agreement.

Point No. 3. The whole of the law on this point is
discussed by a Full Bench of the Bombay High Court in the
case of Chanbasappa VS Basamngayye. (531 Bombay 908).
The question submitted to the Full Bench for decision was as
follows .—*\Where in a st parties have referred their differe-
nces to arbitration without an order of the Court and an
award is made, can a decree in terms of the award be passed
by the Court under O.23 r.3, or otherwise?”” All the three
judges composing the Court agreed that a decree counld not be
passed by the Court in terms of the award under the provisions
relating to arbitration, namely schedule 2 of the Civil
Procedure Code. It follows that this reference cannot be
considered strictly as a reference to arbitration so as to entitle
the Court to pass a decrce in terms of the award under
Schedule II; and on this point the plaintiff applicant has a
good case.

Point No. 4. But the real point in this case is whether
the transaction m question can be regarded not as one of
arbitration in the techmical sense but as a compromise or
adjustment. If 1t can be regarded asa compromise, then a
decree can be passed in terms of it under 0.23 r.3, Itis
contended on behalf of the plaintiff that the refusal of the
plaintiff to agree to the award results in there being no
element of compromise. 0.23. r.3 runs as follows:—

“Where it is proved to the satisfaction of the Court that a
suit has been adjusted wholly or in part by any lawful agree-
ment or compromise"' the Court shall pass a decree in accor.
dance therewith so far as it relates to the swt.” In Gajendra
Singh Versus Durga Kunwar (47 All 637) Malerji J. held
that an award by referees is neither an adjustment nor the
result of a compromise between parties. But this opinion was
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dissented from by the Full Benchin Chanbasappa Versus
Basingayya on the ground that the word “compromise” by its
derivation includes a reference to private arbitration; and in
support of this quotations were made from several standard
dictionaries. In Roman Law the word “compromissum”
had that meaning. On this ground the High Court of
Bombay has held that O.23 r.3 applies to agreements to
submit to arbitration even when there was no Court's order
authorising a reference to arbitration. \Whether there 1s or is
* not grod judicial authority to the contrary is immaterial for
the purposes of the present application. There i$ at any rate
the lugh judicial authority of the Full Bench of the Bombay
High Court for the view taken by the Small Cause Court
Judge, and 1 the circumstances I should not disturb his order
even if T disagreed with 1t.  Actually however I agree with

him and with the view taken by the High Court of Bombay.
4. The result 1s that I find no 1llegality in the decree of

the lower Court and dismiss this application with costs.

Application dismussed.

Miscellaneous Civil Second Appeal No. 29 of 1932,

Berore M. A, S. R. MACKLIN L.C.s.

Chatur Bhuj deceased represented Ly Babu Lal <on of
Chatur Bhuy Brahmun of Pushhar (Basti Khuid ... Appellant,
Versus
Ram Kishendas Chela of Dewa Das Sadhu of .\jmer.

Respondent,

1. Defect In form of relief clalmed.whether materfal. Ite efect on malntain.
ability of a sult,

A defect 1n the form of relief claymed s immaterial of the telief requinag
las bten substantally claimed n the plaint, What the court by 12

F
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consider 1n questions of maintainability is the substance rather than the
form of the smt.

1931 Madras 94 (A. 1. R) P. C.
27 Allahabad 325 (at 331) relied upon.

2. Order 21 rule 103 Civil Procedure Code and Article 11 of the Limitation
Act: Effect of :

The effect of Rule 103 of Order 21 Civil Procedure Code read with
Article 11 of the Limitation Act 1s that an order passed under Rule 101 can
be set aside only by a suit brought withm one year, Any swt brought to
get nid of the effect of an order under Rule 101 whatever its form, whether
for “declaration or ejectment based upon superior title, must be brought
under Rule 103.

53 Bombay 668 Foll.

1926 Calcutta 377, Distingmshed.

3. Court Fee payable on suits under Rule 103,

Even if possession 1s claimed in a smit under Rule 103 based upon title,
the proper court fee payable 1s Rs. 10/- only.

9 Bombay 20.

35 Calcurta 202 P. C relied upon,

4. Section 1Z of the Court Fees Act Scope of

Sectron 12 of the Court Fees Act refers merely to the determination of
the proper court fee payable on any particular class of smt. 1t 1s only such
determination by the Irial court that 1s made final by the Section. It does
not lay down that the determmation of the class stself under whicha
particular suit may fall 1s also fual. An Appellate Coust 15 consequently
entitled to dectde whether the determination of the class of a suit by the

Trial Court t or not,
urt s correct of no Date of Judgment 3rd September 1932,

Counsel —My. Haghu Nath Adsocate for the Appellant.
Messts, Mohan Lal Capoor and Shiy Narain  Advocates
Jor the Respondent.

Subyect matter of the case,

Appeal under 0.43 r. 1 (u) and section 775 Civil Procedure
Code against the Judgments Section 12 Court Fees Act
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and orders dated the—z—;%‘:—:—fh—“f—:é—, passed by the Additional

District Judge, Ajmer in Civil Appeal No. 163 of 1929,

Order.—In the action which has given rise to this second
appeal the Court ordered the suit to be dismissed on two
preliminary points, first the insufficiency of the Court-fee
stamp and secondly the non-maintainability of the suit. On
appeal to the District court it was held that the stamp was
correct and the suit in the form presented was maintainable;
theappeal was therefore allowed and the suit sent back to
the first Court for trial.

2. This second appeal has been presented on three
grounds, (1) that section 12 of the Court Fees Act debarred
the appellate Court from interfering with the order of the
first Court as regards the Court fee payable, (2) that the
finding of the appellate Court regarding the maintainability
of the suit was incorrect, and (3} that, since the appellate
Court sent back the case for trial, 1t was wrong 1n awarding
the costs of the appeal against the present appollant.  As
regards this last point, under section 13 of the Court Fees
Act the correct procedure would have becn to grant a certifi-
cate to the plainuff (present respondent) entithng him to
receive back the Court fee paid on the appeal from the
treasury. In this respect it is clear that the appellate Court
was 1n error, and this part of its order must be set aside.
A certificate for the refund of the Court fee paud on the hrst
appeal should be granted to the respondent to thus appeal.

3. The facts of the case are that the plainuff obtamed a
decree against certain persons, but i excecution of th e decrce
on obstruction by the present defendant an order under rule
101 of 0.21 was passed in favour of the defendant.  In order
to have that order set aside 1t was necessary tor the plunuff
to file a suit under rule 103 of 021 Rule 103 15 as follows:—
“Any party, not being a judgment debtor, azainst whom ap
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consider 1n questions of maintainability is the substance rather than the
form of the suit.

1931 Madras 94 (A, I. R) P. C.
27 Allahabad 325 (at 331) relied upon.

2. Order 21 rule 163 Civi! Procedure Code and Article 11 of the Limitation
Act: Effect of :

The effect of Rule 103 of Order 21 Civil Procedure Code read with
Article 11 of the Lumutation Act 1s that an order passed under Rule 101 can
be set aside ouly by a sutt brought within one year, Any suit brought to
get rd of the effect of an order under Rule 101 whatever 1ts form, whether
for "declaration or ejectment based upon superior title, must be brought
under Rule 103.

53 Bombay 668 Foll.

1926 Calcutta 377. Distingwished.

3. Court Fee payable on auits under Rule 103,

Even if possession 15 claimed 1n a sutt under Rule 103 based upon title,
the proper court fee payable 1s Rs. 10/- only.

9 Bombay 20,

35 Calcutta 202 P. C rehied upon.

4. Section 12 of the Court Fees Act Scope of :

Section 12 of the Court Fees Act refers merely to the determmation of
the proper court fes payable on any particular class of smit, It 1s only such
deternunation by the Trial court that 1s made final by the Section. 1t does
not iay down that the determmation of the class stself under whicha
particular suit may fall 1s also final, An Appellate Court is consequently
entitled to decide whether the determination of the class of a suit by the

TFrial Court t.
ourt is correct or nol Date of Judgment 3rd September 1932,

Counsel.—Mr. Raghu Nath Advocate for the Appellant.
Messrs. Mohan Lal Capoor and Shiv Narain Advocates
for the Respondent.

Subyect matler of the case.

Appeal under 043 r. 1 (u) and section 775 Civil Procedure
Code against the Judgments Section 12 Court Fees Act
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and orders dated the%%r, passed by the Additional

District Judge, Ajmer in Civil Appeal No. 163 of 1929,

Order.—In the action which has given rise to this second
appeal the Court ordered the suit to be dismissed on two
preliminary points, first the insufficiency of the Court-fee
stamp and secondly the non-maintainability of the suit. On
appeal to the District court it was held that the stamp was
correct and the suit in the form presented was maintainable;
theappeal was therefore allowned and the suit sent back to
the first Court for trial.

2. This second appeal has been presented on three
grounds, (I} that section 12 of the Court Feecs Act debarred
the appellate Court from interfering with the order of the
first Court as regards the Court fee payable, (2) that the
finding of the appellate Court regarding the maintainability
of the suit was incorrect, and (3) that, since the appellate
Court sent back the case for trial, 1t was wrong ¢ awarding
the costs of the appeal against the present appellant. As
regards this last point, under section 13 of the Court Fees
Act the correct procedure would have becn to grant a certifi-
cate to the plaintiff (present respondent) entithng him to
reccive back the Court fee paid on the appeal from the
treasury. In this respect 1t 1s clear that the appellate Court
was in error, and this part of its order must be set aside.
A certificate for the refund of the Court fee paid on the first
appeal should be granted to the respondent to this appeal,

3. The facts of the case are that the plamntiff obtained a
decree against certain persons, but in execution of the decrce
on obstruction by the present defendant an order under rule
101 of 0.21 was passed in favour of the defendant. In order
to have that order sct aside it was necessary for the plaintiff
to file a suit under rule 103 of 0.21. Rule 103 s as follows—
“Any party, not being a judgment debtor, against whom an
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order is made under rule 98 rule 99 or rule 101 may institute
a suit to establish the right which he claims to the present
possession of the property; but subject to the result of such
suit (1f any) the order shall be conclusive.” The first court
found that the suit which the plaintiff was bringing had to be
regarded as a smt for possession, and on that ground it was
of opimion that it required the Court fee applicable to an
ovdinary suit for possession. As regards the maintainability
of the suit, the prayer clause of the plaint contains the
following:—“The plaintiff prays for the following reliefs (a)
to declare that the defendant has no proprietory rights in the
property mentioned in para 2 of the plaint and to obstruct
in possession. Orders for ejectment may be passed in
execution of decree No. 99 of 1915 against the defendant.”
In view of the wording of the prayer clause the first Court
held that the smt, whatever form it ought to have taken, was
in form a swt for a declaration that the defendant had no
title rather than a suit for a declaration of the plaintiff’s title.
On this ground it held that the smt was not maimntainable
under any law. The District Court came to the conclusion
that the suit was in substance a suit for possession based on
title but that 1t was also a swt under rule 103 of 0.21.
It accordingly held that the Court fee payable on a suit
brought under rule 103 was the proper Court fee and to that
extent the plaint had been properly stamped. As regards
the rauntanabiity of the sait the District Court Jooked to
the substance of the plaint rather than to the form of the
prayer clause and held that the plaint was substantially
correct, and that the suit could proceed cn the plaint after
formal amendment,

4. The issues which arise in this second appeal are as
follows —

(+) Is the suit maintainable in 1ts present form?

(1) \\ hat should be the correct Court fee ?
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(i) Was it open to the first appellate Cout to pass
orders as regards the Court fee payable in view of
Section 12 of the Court Fees Act?

Issue No. 1.—A perusal of the plaint makes it clear
that the plaintiff 1s alleging his own title to the proparty as
against defendant indepsndently of any title that he may
have acqured by virtue of lus decree, and that the words in
the prayer clause asking for a declaration that defendant has
no title are a defect of form only and not of substance.
When the defect 15 one of form only, the defect 1s immaterial
provided that the rehef required has been substantially
claimed n the plunt—see the case of Sundara Ganapathi
Mudal: versus Darvastkaman: Mudal: (1931 Mad. 94). This
aspect of the case was not touched upon by the present
appellant and all that the learned counsel could say on that
point was that the plaint was so confused as to make 1t quite
impossible for the defendant to know what case he had to
meet. To me the plaint read as a whole makes 1t clear what
case the defendant has to meet, and the frame of the issues
makes 1t clearer still  The defendant has to meet a case of
ejectment based upon plaintitf’s title independent of the
decree in lus favour. The whole argument of the learned
counsel for the appellant on the question of maintamability *
was directed to the alleged distinction between a smit brought
under rule 103 (to get nd of an order under rule 101 giving
possession to the defendant) and a suit under some other law
for ejectment by wirtue of the plaintiff's superior title.  He
contended that under rule 103 what the plamntiff had to show
was that the position of the defendant was in some way
linked with the position of the judgment-debtors under the
decree which the plamntiff holds, so that the defendant would
be bound by the decree.  He further argued that in a suit
under any other law the plaintiff would have to establish his
own title and seek ejectment of the defendant on the strength
of the plunuif's superior title. 1le contended that the suit as
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order is made under rule 98 rule 99 or rule 101 may institute
a suit to establish the right which he claims to the present
possession of the property; but subject to the result of such
suit (if any) the order shall be conclusive.” The first court
found that the suit which the plaintiff was bringing had to be
regarded as a suit for possession, and on that ground it was
of opinion that it required the Court fee applicable to an
ordinary suit for possession. As regards the maintainability
of the suit, the prayer clause of the plaint contains the
following:—*“The plaintiff prays for the following reliefs (a)
to declare that the defendant has no proprietory rights 1n the
property mentioned in para 2 of the plaint and to obstruct
in possession. Orders for ejectment may be passed in
execution of decree No. 99 of 1915 against the defendant.”
In view of the wording of the prayer clause the first Court
held that the suit, whatever form 1t ought to have taken, was
in form a swt for a declaration that the defendant had no
title rather than a smt for a declaration of the plaintiff’s title.
On this ground it held that the suit was not maintainable
under any law. The Dustrict Court came to the conclusion
that the suit was in substance a suit for possession based on
title but that it was also a swit under rule 103 of 0.21.
It accordingly held that the Court fee payable on a swit
brought under iule 103 was the proper Court fee and to that
extent the plaint had been properly stamped. As regards
the rammtanability of the surt the District Court looked to
the substance of the plant rather than to the form of the
prayer clause and held that the plaint was substantially
correct, and that the suit could proceed cn the plaint after
formal amendment.

4. The issues which arise in this second appeal are as
follows:—

(1) Is the suit maintainable in 1ts present form ?

{42) \\ hat <hould be the correct Court fee ?
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Ranyee Jadhav versus Daltatrya Ram Krishna (53 Bombay
668). The learned counsel has referred me to a contrary
authority in the case of Ambita Charan Bhaka versus Ram
Prasad Chatterjee (1926 Calcutta 377), which decides that
there is nothing to prevent a decree-holder from bringing a
suit under a title entirely independent of his decree after the
period of one year. That may be correct in theory. But the
practical difficulty in the way of the decree-holder obtaining
relief in such a suit lies in the last words of rule 103, namely
the impossibility of getting rid of an order under rule 101
unless the sut is brought under rule 103, and that means
within the period of one year. This is an aspect of the case
which does not seem to have struck the learned Judges when
they gave their decision that a smit conld be brought indepen-
dently of rule 103,

6. I have gone into this matter at some length becanse
so much of the argument of the leained counsel was devoted
to it under a misapprehension of the real effect of rule 103.
But, as I have already satd, what has to be considered 1s the
substance rather than the form of the suit; and 1n substance
this swmt 1s a sut for ejectment based npon plaintiff’s title
brought within the period of limitation prescribed for a swit
to set aside an order under rule 101, The smt 1s therefore
maintainable.

Issue No. 2.—It has been contended by the learned
counsel that the plaintiff cannot succeed in this suit unless he
establishes his title and seeks for possession, and that the
Court fee proper to a suit for possession based upon title is
therefore nccessary. Tlhus ignores the decision given in the
case of Dhono Saklaram Kulkarns versus Govind Babaji
Rulkarni (9 Bombay 20) upheld by the Privy Council in the
case Phul Kunar: versus Ghanshyanm Misra (35 Calcutta 202),
This 1s a suit under rule 103, and, whatever may be the
subject matter of the suit, the Court fce payable is Rs. 10/~
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Issue No 3 ~—The learned counsel refers to section 12
(1) of the Court fees Act and argues that the determination
of the Court fee by the first Court precluded the appellate
Court from coming to a different determination. But section
12 (1) must be construed strictly. It runs as follows:—
“Every question relating to valuation for the purpose of
determiming the amount of any fee chargeable under this
chapter on a plaint or memorandum of appeal shall be
decided by the Court in which such plaint or memorandum,
as the case may be, is filed and such decision shall be final
as between the parties tu the suit.”” This refers merely to
the determination of the Court fee on any particular class of
suit. It does not say that the determination of the class of
suit shall be final.  The first Court held that this was a suit
for possession and that a certain fee was payable. \Vhat the
appellate Court dectded was not that the first Court was
wrong 1n 1ts determination of the Court fee for that particular
class of suit, but that the smit came under a different class,
namely the class of smits filed under rule 103. It was there-
fore open to the District Court in appeal to reverse the order
of the first Court as regards the Court fee.

7. 1 have already held that the present appellant cannot
be saddled with the costs of the first appeal, and that the
appropriate method of dealing with the costs of that appeal
is the issue of a certificate to the appellant in that appzal
(the present respondent). In other respects this appeal is

dismissed with costs.
Appeal dismissed,

Civil Second Appeal No. 37 of 1932,

Berore Mr. A. S. R. MACKLIN L.C.S.

Roa Sahib Thakur Nathu Singh of Ras Marwar, through
L Akhey Raj Kamdar of Thikana Ras Mukhtar
Decree-Holder, Appellant.
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Versus.

Adam son of Peer Bux Musalman Nariyn of Beawar
Surety Respondent and (2) Abdul Aziz and (3) Ghewar
Chand e+ e Judgment-Debtors, Respondent.

1. [Iosolvency of principal debtor—-whether sbaolves surety:—

The Insolvency of a principal debtor do s not absolve his surcty from lability to

pay the decretal amount. ‘

28 Allahabad 387 Dissented from -

2 ftay of execution by Appellate coust on furnishing secunty—acceptance by
Iower court of surety bond beyond time allswed Effect ofi—

Where the exerution of a decree has been stayed by the Appellate court
on the judgment-debtors furnishing secunity for the decretal amount within
a specified period the Executing court acts without junsdiction if it
accepts the security beyond the tune so specified. DBut this does not aflect
the hability of the surety o the decree-holder under the bond which has
been accepted and on which execution of the decree has been stayed, even
though the Executing court had no authority to accept 1t.

Date of Judgment 12th September 1932,

Counsel —Mr. Govind Prasad Advocate for the .. o Appcllant,

Mr. Mot: Prasad Valal for the ... oo Respondents.

Subject matler of the case.

Memo of appeal under Section 47 and 100 and O. 42r. 1
of the Code of Civil Procedure against the order dated the
13th April 1932, passed by the Additional District Judge,
Ajmer, in Civil Appeal No. 7 of 1932.

Order.—The matter wlich has given rise to this second
appeal arose out of execution proceedings. The judgment
debtor apphed in appeal for stay of execution.  The app llate
Court granted an wterim stay and passed a fuither order n
the followmng words —“The order 1s made absolute on the
appellant filing secunity for the decretal amount w:thin 15
days to the satisfaction of the lower Court.” A copy of this
order was sent to the lower Court for comphance In due
course a surety bond was presented, but the serety h meelf



68 Vol. V,

Issue No 3 —The learned counsel refers to section 12
{1) of the Court fees Act and argues that the determination
of the Court fec by the first Court precluded the appellate
Court from coming to a different determination. But section
12 (1) must be construed strictly. It runs as follows:—
“Every question relating to valuation for the purpose of
determining the amount of any fee chargeable under this
chapter on a plaint or memorandum of appeal shall be
decided by the Court in which such plaint or memorandum,
as the case may be, 15 filed and such decision shall be final
as between the parties tu the smt.” This refers merely to
the determination of the Court fee on any particular class of
suit. It doss not say that the determination of the class of
suit shall be final. The first Court held that this was a suit
for possession and that a certain fee was payable. What the
appellate Court dectded was not that the first Court was
wrong in 1ts determination of the Court fee for that particular
class of suit, but that the suit came under a different class,
namely the class of suits filed under rule 103. It was there-
fore open to the District Court 1n appzal to reverse the order
of the first Court as regards the Court fee.

7. 1 have already held that the present appzllant cannot
be saddled with the costs of the first appeal, and that the
appropriate method of dealing with the costs of that appeal
is the issue of a certificate to the appellant in that appeal
(the present respondent). In other respects this appeal is

dismissed with costs.
. Appeal dismissed,

Civil Second Appeal No. 37 of 1932,
Brrore Mg, A, S. R. MACKLIN L.C.s,
Roa Sahib Thakur Nathu Singh of Ras Marwar, through

L Akhey Raj Kamdar of Thikana Ras Mukhtar
Decree-Holder, Appellant.
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Versus.

Adam son of Peer Bux Musalman Nariynr of Beawar
Surety Respandcuf and (2) Abdul Aziz and (3) Ghewar
Chand .. Judgment-Decbtors, Respondent.

1. Tosol y of principal debtor—whether absolves ¥
The Insolvency of a principal debtor do s not abaolve his surcty from liabilty to
pay the decretal amsunt.
28 Allahabad 387 Dissented from

£ +

2 ftay of ion by Appellate court on i y by

lower court of surety bond beyond time allawed Effect ofi—

Where the exesution of a decree has been stayed by the Appellate court
on the judgment-debtors furnishing security for the decretal amount within
a specified period the Executing court acts without junsdiction if it
accepts the security beyond the tune so specified. But this does not affect
the lLiability of the surety to the decree-holder under the bond which has
been accepted and on which execution of the decree has been stayed, even
though the Executing court had no autharnity to accept 1t.

Date of Judgment 12th September 1932,

Counsel —Mr, Govind Prasad Adiocate for the .. .. Appellant.

Mz, Mot Prasad Valul for the ... v« Respondents.

Subject matler of the case.

Memo of appeal under Section 47 and 100 and O. 42 1. 1
of the Code of Civil Procedure against the order dated the
13th April 1932, passed by the Additional District Judge,
Ajmer, 1n Civil Appeal No, 7 of 1932,

Order.—The matter wlhich has given nise to this sccond
appzal arose out of execation proceedings. The judgment
debtor apphed in appeal for stay of execution.  The appeliate
Court gianted an intenim stay and passed a further order in
the following words—"The order 1s made absolute on the
appellant filing secunty for the decretal amount within 15
days to the satisfaction of the lower Court.” A copy of this
order was sent to the lower Court for compliance. In die
course a surety bond was presented, but the surety himself
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did not appear. Three days after the expiry of the 15 days
fixed in the order for the acceptance of security the
present  respondent appeared and presented a bond
making himself surety for the judgmentdebtor. The judg-
ment-debtor has now applied in Insolvency, and the decree-
holder has apphed for execution of his decree against the
surety. The executing Court allowed execution to proceed
against the surety, partly on the ground that the present
surety’s applicatiou to be made surety might be regarded as
an extension of the other surety’s application to be made a
surety so as to bring the present surety bond within the period
of 15 days fixed by the appellate Court’s order, and partly
because it was the present surety’s own fault that he offered
himself as a surety after 15 days and on that account he
cannot be allowed to take advantage of his own wrong.

Against this order the surety came in appeal to the
District Court. The Additional District Judge set aside the
order of the executing Court on the ground that the Court
which accepted the surety bond had no authonty to accept it
after the period of 15 days had elapsed and that the bond
itself was therefore invahd. The learned Judge found no
force in the reasoning of the decietal Court that the present
surety bond was merely a continunation of the surety bond for
the surety who did not personally appear.  The decree-holder
has now presented a second appeal aganst the order of the
first appellate Court refusing to allow execution to proceed
against the surety.

A preliminary point is taken by the respondent-surety to
the cffect that the insolvency of a principal absolves his
surety from all liability to the exccution of a decree. This
contention is based upon the decision in the case of Langtin
Pande Versus Baija Nath Saran Pande (28 Allahabad 387),
That case was concerned with a point of limitation, mamely
whether the decree-holder had taken any step in aid of
exeecution so as to bring his application for esvecution within
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time. One of the steps alleged by the decree-holder to have
bzen taken in aid of execution was an application in execution
against the surety of the judgment-debtor during the pendsncy
of the judgment-debtor’s insolvency. The learned Judge who
decided the case in the High Court held that the application
in ex2cution agiinst the sarety could not b2 regarded as an
step in aid of execution because it was not a lawfal applica-
tion. He based his finding upon Section 336 of the Civi]
Procedure Code of 1882, which corresponds to a large extent
with Section 55 of the present Code. From the wording of
Section 336 of the Code of 1832 he deduced the principle .
that no application for execution can be made against g
judgment debtor’s surety when proceedings in msolvency ara
pending against the judgment-debtor. I can find no autho.
rity far this proposition in thz words of Section 55 as it
exists at present nor any subsequent judicial approval of it,
The decision moreover was given by a single Judge, and no
specific authority is quoted in the judgment in support of it,
In the circumstances I regret that I am unable to accept it,

The next objection taken by the surety asa prehminary
point 1s based upon the principle that there can be ng
estoppel on 2 pownt of law. It 1s contended that the surety 1
not estopped from contesting the vahidity of lus bond merely
by reason of the fact that he presented as valid a bond which
was really invalid. But the objection 1s beside the point,
There is no question of the surety being estopped from con.
testing the validity of the bond.

It must, I think, bz held that the Court which accepteq
this bond actzd without jurisdiction. That baing so, ths
question is whether the surety is bound by huis own bond j
view of the fact that the Court had no junsdiction to acce
it. I hold that he 1s bound.

It is contended on behalf of the surety that sir
Court had no authonty to accept the bond 1t must be
ded as not having accepted .he bond at all; or

[
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alternative that it accepted the bond under a misapprehension
and therefore did not really accept it. As to the first part of
this argument, it is idle to pretend that the Court did not
accept the bond when it manifestly did accept the bond. If
any proof were needed, it is to be found in the fact that the
order to stay execution remained in operation. As to the
second contention, namely that the acceptance was given
under a misapprehension, it appears from the rather scanty
record of this case that the Court which accepted the bond
was under the misapprehension that it had been presented
within the 15 days prescribed by the appellate Court. Bat
here again the result is the sime; the bond was in fact
accepted, and its acceptance 1s proved by the fact that the
stay order continued in operation.

The last pont taken on behalf of the surety isthat all
parties were to blame, including the Court which
accepted the bond, the appellate Court which allowed the
stay order to continue, the surety wh> presented the bond
after time, and the decree-holder who did not present an
appeal or application aganst a stay order obtained improperly.
1t 1s suggested therefore that matters ought to be restored to
the position that they were ip at the time when the error first
arose. But this is of course impracticable, since the
judgmcnt-debtor has now become an nsolvent.

All that has been said against these proceedings against
{hc surety really amounts to this, that the Court which
accepted the bond had no jurisdiction to accept it, and the
surety is therefore not bound by his bond. The arguments
tale us no further than a re-statement of the question at issue
in one form or another; they d» not help us to decide the
question. In my opinion much m e can be said on the other
side. There was no compulsion for the surety to stand surety
he stood surety of his owa accord and at his own request; and
owing to the execution of the bond by the surety and the
consequant continuation of the stay of exccution, the decree-
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holder was deprived of his remedy against the judgment-
debtor untill it was too late. That the surety should be
bound by his bond, even though the Court had no authority
to Aecent_it, is no injustice to the surety; it is only in accor-
dakce with his own original intention. But to allow the
suretyo escape liability is a clear injustice to the decree-
holder. Vhether or no the Court which accepted the bond
had authority to accept the fact remains that the surety
promised to hold himself liable for the decree, and on the
faith of that promise the decree-holder has been kept out of
his remedy till now. In the absence of clear judicial autho-
rity discharging the surety from hability, I hold that he
cannot escape hability.

For these reasons 1 sct aside the order of the first appel-
late Court and direct that execution may proceed agaimnst the
surety. Costs thronghout will be paird by the surety.

Appeal accepted,

Civil Second Appeal No. 11 of 1832.

BeFORE MR, A. S. R. MACKLIN 1.C.s.

Narsingh Das son of Gopal Das of Aymer ..  Appellang,
Versus.

Narain Das son of Lachman Sunar died represented by
(1) Jagan Nath minor under the guardianship of Hazarj
(2) 1lazan and (3) Ram Bux of Ajmer ... «. Respondents,

(s) Second appeal-Grant of proper rellef by High Court even though not claimeg
In lower courts.  Crder 7 rule 7 Civil Procedure Code  Efect of:
In view of Order 7 rule 7 Cinal Procedure Code there 1s nothing -;

prevent the High Court in Second Appeal fro v granting the propet relief 1",
plaintiff even though it was not clumed by him in the lower courts wt



74 Vol. V.,

the facts on which such a relief can be granted ate sufficiently stated in
. the plamnt,
27 N. L. R. 327

27 Allahabad 321 (at 331) P, C. relied upon,

(b) Private sale in of d Effect of under section 92

Tranfer of Property Act.

A private sale in the course of execution of a mortgage decree is invalid
but if the mortgage decree has been paid off by the purchaser he steps into
the shoes of the mortgagee under section 92 of the Transfer of Property
Act and can recover the mortgage amount from the properties sold to him.

1926 P. C. 109 {A I. R.) relied upon.
{c) Inconsistent reliefs: Validity of
Inconsistent reliefs can be claimed in the alternative.
Subject matier of the case.

Memo of appeal under Section 100 of the Code of Civil
Procedure against the Judgment and Decree dated the 26th
October 1931, passed by the Additional District Judge,
Ajmer in Civil Appeal No 98 of 1929.

Order.—The history of the litigation which has given
rise to this second appeal is as follows:—

The property in suit originally belonged to one Chotu
Sunpar and it was mortgaged by him to certain mortgagees.
The mortgagees sued the mortgagor and obtained a decree for
sale against the heirs of Chotu and one Narain Das who had
bought the equity of redemption of certain property. It
appears that Narain Das also bought the property for which
he held the equity of redemption; but he bought it subject to
the mortgage. \When the property was put to sale under the
decree it was found that the price to be realised was not
cnough to pay the mortgage and it was thercfore sold pri-
vately to Narsingh Das.  Narsingh Das accordingly paid the
money, and on the payment of the purchase price the Court
ordered the mortgage to be paid off,
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Narsingh Das thereupon sued for possession of the pro-
perty which he had bought. It was held by the first Court
that the plaintiff could be given posszssion of all the property
except two shops, but that he could not be given possession
of those two shops because his vendor had no title to them
at the time of the sale. This decision was npheld in first
appeal. Narsing Das has now presented this second appeal
on the ground that the Courts below ought to have compelled
Narainh Das to pay to him the amount which he had paid to
liquidate the mortgage on the two shops held by Narain Das.

No such claim was ever made in either of the Courts below.
But 1t 1s contended by the appzllant that, in view O.7r. 7
and the decisions of various High Courts, there is nothing to
prevent this Court from granting him the relief sought for
even at this late stage. With that contention I agree. The
authorities have been fully reviewed in the case of Gulabgir
Versus Nath Mal (27 N. L. R. 327). Inthe case of Mulamm-
ed Munawar Ali Versus Razig B:bi (27 Allahabad 321) at
page 331) the Privy Council held that, where the facts on
which the plaintiff relied were sufficiently stated in the plaint
and the prayer clause contained a prayer for such fnrther
relief as the Court found just (or words to that effect), then
it was open to the Court to grant such relief. From the
facts stated in the plaint it is clear that the plaintiff Narsingh-
Das bought the property by permission of the Court m a sale
eaforced at the instance of the mortgagees, and the equivalent
of the mortgage amount was paid to the mortgagee.

But the rule that the Court may mve any rehief conmistent
with the pleadings s subject to the provisions that the facts
on which relief nught be given are contained in the plaint,
It is contended by the deiendant-iespondent that the facts
are not all given in this plaint, 10 2> much as 1t cannot be
said from the plaint what proportion the property held by the
defendant bears to the whole of the property under mortgape,
I do not however think thatit was essential to state thig
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detail in the plaint. Nor do I think that it was necessary
(as centended by the defendant-respondent) that the plaintiff
should have sued agamnst the whole of the mortgage property.
When several properties are covered by one mortgage, it is
not necessiry for the mortgagees to sue in respect of all the
properties, since it may well be that he would prefer to leave
untouched the mortgage in respect of those properties
which were paying him lus interest regularly but would wish
to foreclose in the case of those which were unsatisfactory
from his point of view; and if he decided to sue against some
only of the properties, 1t would be impossible for him to say
in the plaint what proportion of the mortgage was laid upon
this property only. Tlus is a matter of detail which in the
ordinary way would probably be decided by a Commissioner.
The mortgagee at any rate would have no difficulty in getting
a decree against those properties against which he sued. The
same is the case 1n the present swmt.  If the plaintiff1s entitled
to suc for the mortgage amount at all, it is not necessary for
him to state in his plant exactly what proportion the proper-
ties against which he sues bear to the whole of the mortgaged
property.

The next question therefore is whether the plaintiff is
entitled to sue. 1 hold that he 1s so entitled. The evidence
in the case shows that he bought the propeity and thereupon
the court directed that mortgage should be pud
off. Heis therefore entitled to the bencefit of Section 92 of
the Traasfer of Property Act, and becomes subrogated to the
mortgagee; and as regards the property whose mortgage he
has paid off, he stands in {the shocs of the mortgagee (sce
the case of Nasiruddin Versus Ahmed Husain 1926 Privy
Council 109) and can recqver the mortgage amount in the
ordinary way.

But it is contended by the defendant respondent that the
relicf now claimed by the plaintiff as mortgagee is inconsis-
tent with the relief claimed in the sut,  In the suit he has
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asked for possession of the property by right of purchase,
but on 1ts being held that his vendor had no title he sues not
as owner but as mortgagee. I do not however think that there
is any inconsistency here. If the alternative prayer had been
specifically enunciated in the plaint in some such words as
“if the Court finds that the sale to the plaintff was invalid,
then in the alternative the plantiff prays for a relief 1n respect
of the mortgage amount which he had paid”, I do not think
it likely that any plea of mconsistency would or could have
been raised. Such a form of alternative prayer is not unusual.
For the same reason I see no inconststency in such a prayer-
being put forward in second appeal. In the plaint the
plantiff sued for possession on the ground that he had paid
the purchase price. In second appeal he asks for reimburse-
ment of so much of the paid off mortgage amount aswas
a charge upon the property in dispute.

The orders of both the” lower Courts as regards the two
shops must be set aside, and the plaintiff be gren a decree
for reimbursement of the mortgage amount to the extent of
the proportion which the value of two shops bore to the value
of the whole property under mortgage at the time of the
mortgage. The decree will be in the form of a preliminary
decree in a mortgage smt and will be directed against the two
shops. Since the partial failure of the plaintiff in the Courts
below was due to his failure to include a specific prayer in the
plaint for the relief now granted, I see no reason to disturb
the orders of the lower Courts as regards costs.  For the same
reason I do not make the costs follow the event in this appeal,

but dircet that each party to this appeal bear its own costs.
Appeal accepled.
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detail in the plaint. Nor do I think that it was necessary
(as ccntended by the defendant-respondent) that the plaintiff
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this property only. Thisis a matter of detail which in the
ordinary way would probably be decided by a Commissioner.
The mortgagee at any rate would have no difficulty in getting
a decree against those properties against which he sued. The
same is the case in the present smit. If the plaintiff is entitled
to sue for the mortgage amount at all, it is not necessary for
him to state in his plamt exactly what proportion the proper-
ties agatnst which he sues bear to the whole of the mortgaged
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The next question therefore is whether the plamntiff is
entitled to sue. I hold that he 1s so entitled. The evidence
in the case shows that he bought the property and thereupon
the court directed that mortgage should be pad
off. He is therefore entitled to the benefit of Section 92 of
the Transfer of Property Act, and becomes subrogated to the
mortgagee; and as regards the property whose mortgage he
has paid off, he stands in jthe shoes of the mortgagee (see
the case of Nasiruddin Versus Ahmed Husain 1926 Privy
Council 109) and can recqver the mortgage amount in the
ordinaty way.

But it is contended by the defendant respondent that the
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asked for possession of the property by right of purchase,
but on its being held that his vendor had no title he sues not
as owner but as mortgagee. I do nothowever think that there
is any inconsistency here. If the alternative prayer had been
specifically enunciated 1n the plaint in some such words as
“if the Court finds that the sale to the plamntiff was invahd,
then in the alternative the plaintiff prays for a relief 1n respect
of the mortgage amount which he had paid”, I do not thmnk
it likely that any plea of inconsistency would or could have
been raised. Such a form of alternative prayer is not unusual.
For the same reason I see no inconsistency in such a prayer
being put forward in second appeal. In the plaint the
plamnuff sued for possession on the ground that he had paid
the purchase price. In second appeal he asks for reimburse-
ment of so much of the paid off mortgage amount as was
a charge upon the property in dispute.

The orders of both the lower Courts as regards the two
shops must be set aside, and the plaintff be given a decree
for reimbursement of the mortgage amount to the extent of
the proportion which the value of two shops bore to the value
of the whole property under mortgage at the time of the
mortgage. The decree will be in the form of a preliminary
decree in a mortgage smit and will be directed against the two
shops. Since the partial failure of the plaintiff in the Courts
below was due to his failure to include a specific prayer in the
plunt for the relief now granted, I see no reason to disturb
the orders of the lower Courts as regards costs. For the same
reason I do not make the costs follow the event in this appeal,
but direct that each party to this appeal bear its own costs.

Appeal accepled.,
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Civil Second Appeal No. 36 of 1932,
BEFoRE Mr. D. R. NORMAN 1.C.5.

Shive Charan son of Sheo Dayal Mahajan Maheshri of
Ajmer . Appellant,

Versus.

Lala Fateh Lal, Faqir Chand sons of Lala Raghu Nath
Singh, Lala Sheo Narain and Birdhi Chand Sons of Lala
Sheo Nath Singh Kayastha of Ajmer Respondents.

Section 102 of the Civil Procedure Code-whether bars Second appeals in rent
sults not cognizable by the Small Causes.

A rent suit which is not cognisable under Article 8 of the Provincial
Small Cause Courts Act by a court of Small Causes for want of a notification
by the Local Government as required by that Article, 1s not a sutt of the
nature cognizable by a court of Small Causes within the meaning of Section
102 of the Civil Procedure Code and a second appeal is not barred in such
2 suil,

23 Madras 547 F. B.

} Distinguished
41 Bombay 367

42 Calcutta 638

} Followed.
37 1. Cages 980 (Patna)

3 Rabgoon 390 D:scent‘:'(d from
Date of Judgment 23rd January 1933.

Counseli—NMr. Jasodha Nandan Advocate for the o Appellant.,
Mr. Mohan Lal Kapoor Advocate for the ... Respondents,

Subject matter of the case.

. Memo of :\ppe‘al vnder Section 100 of the Code of Civil
Procedure against the Judgment and Decree dated the 29th
March 1932, passed by the Additional District Judge and

Scnior Sub-Judge, 1st Class, Ajmer in Civil Appeal No. 5
of 1931,
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Order:—This is a second appeal against a decree of the
Additional District Judge modifying a decree passed by the
Assistant Comissioner in a suit to recover rent of land. A
preliminary objection is taken that a second appeal is barred
by Section 102 Civil Procedure Code.

2. Section 102 Civil Procedure Code bars a second appeal
in any suit of the nature cognizable by Court of Small Causes
when the value of the subject matter does not exceed Rs. 500/-
The pomnt for decision 1s whether the present swt is of the
nature cogmzable by a Court of Small Causes. Under art.
8 of the second schedule to the Provinctal Small Cause Court ™
Act a smt for recovery of rent other than house rent is
excepted from the cognizance of a Court of Small Causes
unless the Judge has been invested by the local Government
with authority to exercise jurisdiction with respect thereto,
No such notification has been 1ssued in Ajmer-Merwara.

3. Mr. Mohan Lal, however, relies on three decisions.
The first is Soundaram Ayyar Versus Sennia Naickan (23
Madras 547) a Full Bench decision, In that case the Court
of Small Causes with the requisite territorial jurisdiction had
been invested with the necessary powers under Art. 8 but the
suit from which the appeal arose was tried as a long cause
because the Small Cause Court had not the necessary pecu-
niary powers. It was held by majority of 4 to 1 that Section
102 applied. Two of the Judges White C. J. and Shephard J,
based their decision on the issue of the notification under
Ar.. 8. White C. J. said “It seems to me that Section 585
(now S. 102) of the Code applies to cases which as regards
subject-matter would be within, but by reason of the amount
claimed are without, the junsdiction of a Court of Smay
Causes”. It was only Benson, J. who held that apart frop ,‘
the notification Section 102 would apply. The fourth agrea. /
ing Judge, Davis J. did not give reasons for his decision. Tp, ’,’
point next came up for decision in Sakad ora 8 7- ™" Verg.
Nabinchand (42 Calcutta 638). In that there was i
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tion under Art. 8, The learned Judges distinguished Sounda-
ram Ayyar Versus Sennia Naickan’s case on that ground and
held that Section 102 was no bar to an appeal. The same
view was taken 1n Sadunand Tewari Versus Deb Nath Manjhi
(37 1.C. 980} a decision of the Patna High Court. Souna-
ram Ayyar Versus Sennia Naickan's case was followed in Ram-
krishna Yeshwant Kamat Adarkar Versus The President of the
Vengurla Municipality (41 Bombay 367). But in that case
too there was a notiftcation under Art. 8. The last caseis
Ma Pan Versus Maung Ne U. (3 Rangoon 390). It was
there held that Sectton 102 barred a second appeal in a suit
for rent of land whether there was a notification under Art.
8 or not. Heald J. stated “It can hardly be contended that
the action of the Local Government in empowering a parti-
cular Judge of a Small Cause Court to exercise jurisidiction
in respect of suits for rent of land alters the “nature” of such
suits, and unless it does, 1t wonld seem to follow that such
suits are always” of the nature cognizable by Courts of Small
Causes. “That, at any rate, was the view of the Madras
High Court”. But with all due respsct that wis not the view
of the Madras High Court. It was the view of Benson J.
But I can find nothing whatever 1n the judgments of White
C. J. and Shephard J to substantiate that view.

4. The balance of authonty is thus against Mr. Mohan
Lal's argument  He s supported by the judgments of Benson
J.and 1leald J. But the latter judgment seems to be based
on the mistaken supposition that Benson J's judgment
represented the view of the Full Bench of the Madras High
Court. On the other side there are Calcutta and Patna
decisions already quoted Moreover after reading the judg-
ments of \White C. J. and Shephard J. I am inclined to think
that they would have decided the other way had no notifica-
tion under Art. 8 been issued.

5. My own view is that the present suit is not one of the
nature cognizable by a Court of Small Cautes. Theie js
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admittedly a Court of Small Causes having the requisite
territorial and pecuniary jurisdiction to try the present suit.
To say thata suit is of a nature cognizable by the Court of
Small Causes, when it is actually barred by law from being
tried by such a Court seems to me a departure from common
sense, and 1 cannot see that it makes any difference whether
that baris an absolute one imposed by the legislature or
whether it is a conditional one which the Local GO\ernment
could have, but actually have not, removed.

6. 1 therefore disallow the preliminary objection and
direct that the appeal be set down for hearing on its merits.

Dreluminary Objection Disallowed.



Short Notes of Important Judgments.

1. Public Gambling Act. Means of gaming.
Section 1 and 3.

Means of gaming include any coins used as stake money. -
They may also be regarded as instruments of gaming and the
house in which they have been so used must be regarded as a
common gaming house.

+ Criminal appeal No. 17 of 1932.
Crown Versus Hardeo Mahajan Agarwal of Ajmer.

Dated 6th September, 1932,

. - 2. Commercial usage or custom. Ingredients of

(a) A commercial usage or custom must also be ancient,
invariable, continuous, notorious, not expressly forbidden by
the legislature and not opposed to morality or public policy.

(d) There is no custom amongst Gota workers of Ajmer
by which a workman who takes new employment continues
liable for any money that may still be owing from him to
his old employee and at the same time the new employer also
becomes liable for that money to the old employer, either
jointly or severally with the workman.

Civil Revision Application No, 93 of 1931,
Amba Lal and Nana Bhai Versus Suraj Mal and Faizu,
Dated 20th August, 1932,

3 Provincial Small Cause Courts Act. Article 35.
Test of whether plaint discloses a criminal offence ;—



2

The test of whether the plaint does or does not disclose
an offence is whether the statements made in the plaint, f
proved, would by themselves and without proof of any further
particulars involve the defendant in a conviction of a
criminal offence.

Revision application No. 88 of 1932,

Syed Fazal Hussain Versus The Durgah Committee,
Dated 20th September, 1932,

4. Interest by way of damages. Award of :

A plamtiff who has been kept out of his money and to
that extent was unable to draw interest at the ordinary bazar
rate by lending 1t to other people 15 entitled to be awarded
interest by way of damages even though no specific evidence
was led by him about it. ’

Reviston application No, 122 of 1932,

Bal Singh Versus Ratan Lal. :
Dated 7th September, 1932,

5. Claim against legal representatives. Decree when
to be passed.

In the event of a claim being proved the court ought to
pass a decree for the plaintiff in a suit against the legal
representatives of the original debtor even though the-
original debtor may have left no estate.

13 Bombay 653.

\Whether there is any estate left by the deceased is a
Question to be decided at the time of the execution of the
decree.

Civil Revision application Nos. 2 to + of 1932,

Rati Ram Versus Mst, Dhapli.
27th August, 1932,
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6. ‘Interpolation in documents. Effect of ;

(@) Where an alteration has been made by fraud either
on the part of the plaintiff or with the conmivance of the
plaintiff, no suit can be brought upon an altered ,document.

(6) \Where the alteration is the result of an agreement
between the parties, the plaintiff’s right to sue upon the
altered document is not affected.

10 Bombay 487 Foll ;
Civil Second Appeal No. 27 of 1932,

Firm Jugal Kishore Nahar Mal of Nayanagar Versus
Ram Gopal and Chowth Ma) sons of Daulat Ram Jats of

Nayanagar.
20th October, 1932.
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Subject Index Volume V.

1. The Ajmer Government \Vards Regulation 1 of 1588
Section 21. ’

Failure to obtain authority for filing suit under section 21
of Regulation 1 of 1888 effect of. . 5].96.

2. The Ajmer Courts Regulation 1 of 1877,

The chapter dealing with Appeals and References in
Courts Regulation No. 1 of 1877 is exhaustive as regards
the right of appeal. 5].82.

3. The Ajmer-Merwara Municipalities Regulation No, VI
of 1925 Section 234.

Under section 234 a Magistrate has jurisdiction to decide
whether the conditions under which the Municipality can
resort to him are ful-filled or not though he cannot go into
the question whether the tax is due or not. He can decide
a point of limutation and acts as a court. A revision lies
against lus order, 5].91

4. Appeal; Competency of t—

(@) An appeal is not admissible on a pomnt which would
not operate as resjudicata.
(8) A right of appeal must be decided on the facts as
they were at the date of the filing of the appeal.
5 J. 105.

5. Attestation of a deed—effect of :i—

The attestation of a deed by itself does nat estop a person
from denying anything except that he witnessed the execu-
tion of the deed. Knowledge of the contents ought not to be

inferred from the mere fact of attestation.

But attestation may take place under circumstances
which would show that the witness did in fact knew the °
contents of the deed, 5 J. 30.



6. Award :—

Reference in a suit without an order of the court. Effect
of :—Decree cannot be passed in terms of the award.

5] 57

7. Benami-transaction : Onus of proof :—

(a) A person who alleges that property conveyed to
another belongs to him must prove his allegation and prove
it beyond reasonable doubt.

(b) The source of the purchase money is an important
criterion, though it is not conclusive when there were other
circumstances showing that the purchaser intended the
property to belong to the person in whose favour the sale
deed was executed. 5]. 36.

8. Civil BProcedure_Code.
() Section 11 Resjudicata.

The distinction between a necessary ani a proper party
is not material on a question of resjudicata. 5. 105,
(b) Section 60 (1) (c).

A town residence of an agriculturist debtor is attachable
only when he has another house which 1s used for agricultural
purppses. 5].45.

(c) Section 102

A rent suit which is not cognisable under Article 8 of the
Provincial Small Cause Courts Act by a court of Small
Causes for want of notification by the Local Government
as required by that Article, is not a suit of the nature
counisable by a court of Small Causes within the meamng of
szction 102 of the Code of Civil Procedure and a sccond -
appzal is not barred in such a suit. 5J.78. .

(d) Section 115. !

1. The entertainment of an application made by a person
not Jegally entitled to present it, is @ question of jurisdiction.
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2. A wrong finding on the question whether a court has
or has not jurisdiction is open to revision. But when the
question depends on fact, and not on law it is not revisable,

57J. 88.

3. Section 115. Interlocutory orders Revision of :—

A revision would lie against an interlocutory order if 1t
entails grave hardship or mnjustice. 5 J. 96.
(¢) Section 149 Meaning of: judicial order-definition of :—
Section 149 of the Code of Civil Procedure means that

the court must consider whether time ought or ought not to
be granted.

An office note to which the judge merely appends his
imtials is not a judicial Order because the judge does not
exercise his discretion at all. 5]. 82,

(f) Section 151.

The order of dismissal of a suit for default cannot be
construed as one rejecting the plaint. The order should be
constdered as an order under scction 151 Civil Procedure
Code and the smt could be restored under the same section.

57102

(¢) Order 6 rule 17.

- 1. Amendment of pleadings. Rules and principles for
grant of leave, 51 L

2. Order 6 rule 17.

Amendment when to be allewed -~

Whether the court should or should not graut leave to
amend the plaint depends upon the stage at which the amend-

ment 1s asked for and whether the original crror in the
pleadings is due to mistake or inadsvertance. 5 J. 09,

(7)) Order 7 rule 7,
In view of Order 7 rule 7 Civil Procedure Code there is

nothing to prevent the 1lich Court in Second apped from
granting the proper relief to a pluntifl cven though it was »



(b)) The <ouree of
eriterion, thourh it s 0o

Lowing

propoity to bionz 1o the

Aol was executerd
8. Civid Progedure Code.
(o) Scction I Resjudicata.

The distinction between 4 necessary anéd 2 propar party
is not material on a question of resjudicata. 5 ). 105.

{#) Section 60 (1) (<)

A town residence of an agncultunist debtor is attachable
only when he has another house which s used for agricultural
i ppses. 3 _] 43,

(v) Scction 102

A rent smit which is not cognisalle under Article 8 of the
Provincial Small Cause Courts Act by a court of Small
Causes for want of notification by the Local Government
as required by that Article, is not™a suit of the nature

I guanisable by a court of Small Causes within the meaning of
© ection 102 of the Co ivil *  lure and a second
appaal 1 not barred | uit 5].78

() Sectron 115,
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2. A wrong finding on ‘the question whether a court has
or has not jurisdiction is open to revision. " But when the
question depends on fact, and not on law it is not revisable.

5].88.

3. Section 115. Interlocutory orders Revision of :—

A revision would lie against an interlocutory order if it
entails grave hardship or injustice. 5 J. 96.

{¢) Section 149 Meaning of: judicial order-definition of :—

Section 149 of the Code of Civil Procedure means that
the court must consider whether time ought or ought not to
be granted.

An office note to which the judge merely appends his
imtials is not a judicial Order because the judge does not
exercise his discretion at all, 5]. 82,

(f) Section 151.

The order of dismissal of a ‘suit for default cannot be
construed as one rejecting the plaint. The order should be
considered as an order under section 151 Civil Procedure
Code and the suit could be restored under the same section.

5 J. 102.

(g) Order 6 rule 17.

1. Amendment of pleadings. Rules and principles for-
grant of leave. 5].L

2. Order 6 rule 17,

Amendment when to be allewed :-—

\Whether the court should or should not graut leave to
amend the plaint depends upon the stage at which the amend-
ment is asked for and whether the original error in the
pleadings is duc to mistake or inadvertance. 5].99,

() Order 7 rule 7.

In view of Order 7 rule 7 Civil Procedure Code there is
nothing to prevent the 1Yieh Court in Second appeal fro
granting the propet relief to a plaintiff even though jt was n r:

of



6. Award :(—

Reference in a suit without an order of the court. Effect
of ;—Decree cannot be passed in terms of the award.

5] 57.

7. Benami-transaction : Onus of proof :—

(a) A person who alleges that property conveyed to
another belongs to him must prove his allegation and prove
it beyond reasonable doubt.

(b) The source of the purchase money is an important
criterion, though it is not conclusive when there were other
circumstances showing that the purchaser intended the
property to belong to the person in whose favour the sale
deed was executed. 5} 36,

8. Civil Brocedure Code.
(@) Section I1 Resjudicata.

The distinction between a necessary ani a proper party
is not material on a question of resjudicata, 5 J. 105,

() Section 60 (1) {c).

A town residence of an agriculturist debtor is attachable
only when he has another house which 1s used for agricultural
purppses. 5 ). 45.

(¢} Section 102,

A rent swit which 1s not cognisable under Article 8 of the
Provincial Small Cause Courts Act by a court of Small
Causes for want of notification by the Local Government
as required by that Article, is not a suit of the nature
cognisable by a court of Small Causes within the meaning of
section 102 of the Code of Civil Procedure and a sccond
appaal is not barred in such a suit, 5].78.

(d) Section 115.

1. The entertainment of an application made by a person
not legally entiled to present it, is a question of jurisdiction.
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2. A wrong finding on the question whether a court has
or has not jurisdiction 1s open to revision. But when the
question depends on fact, and not on law it is not revisable.

5]. 88.

3. Section 115. Interlocutory orders Revision of :—

A revision would lie against an interlocutory order if it
entails grave hardship or 1njustice. 5 J. 96.

(¢) Section 149 Meaning of: judicial order-definition of :—

Section 149 of the Code of Civil P’rocedure means that
the court must consider whether time ought or ounght not to
be granted.

An office note to which the judge merely appends his
imtigls1s not a judicial Order because the judge does not
exercise his discretion at all. 51.82,
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claimed by him in the lower courts where the facts on which
such a relief can be granted are sufficiently stated in the
plaint,

51,73,

(?) Order 21 rule 103.

Order 21 rule 103 Civil Procedure Code and article 11 of
the Limitation Act Effect of :— 5]. 6l

{7) Order 45 rule 7.

Leave to appeal to the Privy Council: Deposit of security:
Power of extension of time. Cancellation of leave: Grounds
for. 5] 1L

9. (a) Court Fees Act.

Even if possession is claimed in a suit under Rule | 103
based upon title the proper court fee payable is Rs. 10/-

57, 6L

{6) Under section 12 of the Court Fees Act the determi-
nation of Shavainey ander whxch the suit falls is not final.

5]. 61,

10. (a) Co-operative Credit Societies Act :—

Section 24,

Section 24 of the Co-operative Credit Societies Act:
whether a bar to Liquidator’s award against legal representa-
tives of a deceased member. 5 J. 30,

(b) Section 29.

Section 29 of the Co-operative Credit Societies Act:
Meaning of :—Maintainability of suit for a transaction in
contravention of the section. 5 J. 26.

11, {a) Criminal Procedure Code. Section 211.

(i) When information to police is followed by a complamt
to the court on the same allegations a complaint by the
Magistrate is necessary under section 195 (1) Criminal
P’tocedure Code before a Magistrate can take cogmizance of
an offence under Section 211.
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(¢) Scction 22-Suit wrongly. filed in name. of Firm
Amendment after limitation : . .

Suit is not barred as it is only a case of misdescription
and not substitution, 5 J. 110,

(d) Article 181 of the Limitation Act applies only to
applications under the Code of Civil Procedure and not to
applications for recovery of Municipal dues.

5].92

18. Legal representatives.

Suit against legal represetatives standard of proof.

5].7.

19. Mohammadan law,

A marriage of an undivorced woman whose husband is
alive is not merely invalid but absolutely void under the
Mohammadan law and the children of such marriage are also
illegitimate.

Ason of an undivorced woman by a second husband
is illegitimate and no amount of acknowledgment by his
father can possibly make him legitimate, 5] 48

20. The oaths Act,

‘The oaths Act provides for onths taken before a Judicial
.body and not to oaths taken in any other circumst:mccs5. 57

21, Property docs not always follow possession.  The
true rule is that the real owner should not be allowed to suffer.
. 5] 14,

22, The Railways Act. Section 77, .

Section 77 of the Railways Act does not prescribe any
notice as to invoke the operation of section 15 (2) of the
Limitation Act. [t contemplates a submission of claim only.

5 J. 53,

23. Rules of construction.

(a) .\ statate is to be given a meaning which qives effect
4 the apparent intention of the legisliture.
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(b) The provisions of a statute should be given a meaning
which will make them consistent with one another.

- 5. 31.

24 Small Cause Court Revisions. )

If there is judicial authonty for the view taken by the

Small Cause Court, the High Court will not disturb it even
if it disagreed with 1t. 5]J.57,

23. Settlement entries.

Though 1t has been repeatedly held by the courts thnt)

entries in revenue and settlement records are not in them-
52l

tves proof of utle, yet 1n this District the rule is other\,vise‘l
because by section 63 of Regulation 11 of 1877 such entrics’
are to be presumed to be correct until the contrary is proved.!
5]J. 21,
26. (a) Stamp Act sections 14 and 15. .
Section 14 of the Stamp Act prohibits the attempt tn use
the original stamp for a double purpose as also the actual
wnting of a second instrument on the same piece of paper,
Provisions of section 15 of the Stamp Act apply to such a
case. 5)].o
(b) Section 35.

Unstamped documents chargeable with a duty of one
anna can not be received in evidence on payment of penalty.
5J.5.

27.  Surety-liability ofi—

Stay of execution by Appellate Court on furnishing
secunity-acceptance by lower court of surety bond beyond
time allowed the surety is liable even though the executing
court has no authority to accept it. . 5J. 63.

28. Transfer of Property Act.

(a) Section 92, A private sale in the course of execation
of a mortgage decree is invalid but if the mortgage decree
has been paid off by the purchaser he steps into the shoes
of the mortgagee, 5).74.



(b) Section 107.

A lease not signed by both parties is invalid under section
1 107 of the Transfer of Property Act.

In a suit for rent, damages for use and occupation should
not be granted unless there is an alternative plea or the plaint °
is amended. 5 J. 100.

{c) Redemption suit: Burden of Proof.

In a suit for redemption the plaintiff is bound to show
prime facie that he has a title subsisting at the date of the
suit, 5] 21
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Civil Revision Application No. 12 of 1933,

BEFORE MRr. D.R. NorMAN I C s.

The B.B. C. . Railway through its Agent at Bombay
Appellant.

Versus.

The Edward Mills Company Limited Beawar through it-s
Managing Director Ra1 Sahib Kanwar Mot: Lal Respondent.

(1) Provisions for nppesls and References In Courts Regulation 1 of 1877:
whether exhaustive; Thelr efect of on second appesls.

The Sections dealing with appeals and References in the Courts Regu.
lation I of 1877 are exhaustive as regards the right of appeal. Conse-
quently even when the First Appellate Court does not hear the appeal on
menits but dismusses 1t as time barred its order amounts to confitming the
decree of the oniginal Court and no second appeal ltes,

(2) Section 149 Clvil Procedure Code-Meaning of Judiclal order-definition oft—

Section 149 of the Civil Procedure Code means that the court must
consider whether time ought or ought not to be granted.

An office note to which the Judge merely appends his mitials is nota
judicial order because the Judge does not exercise lus discretion at all.

(3) Extenlon of ime. Refusal of Revislon Compstency

Exen if the loner court’s order refusing estension of time 1s nreng in
law no application for revision lies.

(4) Pasing orders regarding payment of Court Fees on appeals after limltation
on office notes.  Undesirability oft Proper dure what ls:

The practice of passing orders on an office note on matters which require
a judicial order is undesirable and should be stopped.  \When the appel 1s
not properly stamped the court may order the party tomake up the
deficiency within the period of limitation. But if the appeal is filed on the
last day of lumtation with deficient court fees the correct course is to call
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upon the appellant to show why the appeal should not be rejected and if an
appltcation 1s then made under Section 149 Civil Procedure Code or Section
5 of the Limitation Act notice of it should be given to the opposite party
and the point should be decided before the appeal is set down for hearing
on its mernts, B
Date of Judgment 23rd January 1933.
Counsel:—Mr. K S. Mathur for the Applicant.

Mr, Daya Shanker for the Opposite Party.

Sx}bjcct matler of the case.

Memo of appeal under Section 100 of the Code of Civil
Procedure against the judgment and Decree dated the 31st
March 1932, Passed by the Additional District Judge, Ajmer,
in Civil Appeal No. 11 of 1931,

Order.—This 1s a second appeal against the order of the
Additional Dastrict Judge rejecting appeliant’s first appeal as
time barred. A preliminary objection is taken that no appeal
lies. The original suit being filed before the enactment of
Regulation 1X of 1926 1s admittedly governed by Regulation
I of 1877. Under that Regulation there is no second
appeal when the Court of first appeal confirms the decision of
the original Court either on a matter of fact or on a question
of law,

2. For appellant Mr. Mathur argues.

(1) That'an appeal of this nature is not dealt with by
Regulation 1 of 1877.

(2) That Section 100 of the Civil Procedure Code will
therefore apply. .

The first ground I think is sound.  An order rejecting an
appeal as time barred no doubt amounts to a decree and by
0.41 r. 32 the judgment of the appellate Court should
confirm, vary or reverse the decree appealed against. The
lower appellate Court's order may thercfore be huld to be one
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confirming the decree of the original Court. But it cannot be
said to confirm the original Court’s decision on a question of
fact or law when none of the questions of fact or law in issue
in the original Court have been argued at all in the appellate

Court:

3. But it does not I think follow that because Regulation
I of 1877 neither expressly authorises nor refuses an appeal
from such an order as this that section 100 of the Civil Proce-
dure Code applies. Mr. Mathur refers to section 32 of Regula-
tion I of 1877 which runs as follows:—

“Except as otherwise piovided 1n this Regulation or in
any other enactment for the time being in force,
the prowvisions of the Code of Civil Procedure so
far as the same may be applicable, shall apply to
all suits, appeals and other proceedings in the Civil

Courts.”

I do not understand that section to mean more than that
the Civil Procedure Code will apply in matters on which
Regulation I 1s silent. The sections dealing with the right
of appeal 1n Regulation | come under a heading styled “of
appeals and References” and it 1s natural to suppose that
these sections were intended to be exhaustive as regards the

right of appeal.

4. I therefore uphold the preliminary objection.

5. Mr. Mathur then asks me to treat the appeal asan
application in revision. As he has no other remedy 1 consider
this a reasonable request and grant it subjact to his showing
that Section 115 Cuvil Procedure Code applies

6. It is now necessary to summarise the facts briefly,
The appeal was presented in the District Judse's Court on
the 2nd July 1928. It was correctly valued but there was a
deficiency of Rs. 8/- in the stamp appended. This was
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pointed out in an office note which concluded “If approved
the appellant may be asked to remove the deficiency.” This
note was initialled by the Judge and the deficit was made up
on 13/7/28, 1. e. 5 days after the expiry of limitation. Vhen,
the appeal came on for hearing the respondent contended
that it was time barred. This view was upheld by the learned
Judge and he also rejected an application then put in under
section 5 of the Limitation Act, section 28 of the Court Fees
Act and Section 149 of the Civil Procedure Code.

7. Mr. Mathur's contention is that the Judge had no
jurisdiction to set aside us previous order granting time to
make up the deficit. The point is by no means clear. Mr.
Mathur cites Jowala Singh Versus Mst Dhano (1932 Lah. 21).
It was there held that a Judge having allowed a deficiency in
Court fees to be made up cannot afterwards set aside his own
order. But there the original order was only made after the
deficiency had been pointed onut by the respondent and some
argaments had taken place. The ruling has therefore no
application here.  Respondent cites Het Ram Versus Madho
Lal (Civl 5. A. No. 40f1929). In that case Shannon,
J. C. had permitted a deficiency to be made up after
the peried ' of hmitation had expired and on objection
by the respondent sct aside lis order and dismussed the
appeal as time barred, e rehied on a Privy Council decision
Krishnaswams-Pawkondar Versus S, R. M. A. R. Rama-
swami Chettiar (13 1. C. 493), in which it was held that
once an appeal had become time barred the respondent had
acquired a valuable right of which they could not be deprived
without being heard. The present case, however, is dis
tinauishable because here the original order of the Court was
passed cn 7/7/28, thatis to say before the period of limita-
tion had expired. The respondent therefore had not acquired
a valuable r ght.
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8. The question really is whether the order passed on
7/7/28 is to be regarded as a Judicial order or not. 1If it was
not a judicial order the Court was certainly competent to set
it aside on objection being taken by the respondent. The
Learned Judge, Mr. Shivecharan Das says in his judgment
“the order having been made on a mere office note is not
sufficient, as no discretion was exercised in the matter at
all”. But it was not Mr. Shive Charan Das who passed the
order on 7/7/28 but his predecessor Salibzada Abdul Wahid
Khan. Still, however, I think that Mr. Shive Charan Dass's
view 1s the correct one. The order could be' made either
under section 28 of the Court Fees Act or Section 149 of the
Civil Procedure Code. Section 28 applies where a document
is through mistake or inadvertance filed without being pro-
perly stamped. But there was no allegation of mistake or
inadvertance so the Court could not act under that section.
Section 149 does not prescribe the grounds on which an
extention of time can be granted, but says that the Court
“may 1n 1ts discretion” grant- tme. The meaning of these
words 1n that the Court must consider whether time ought
or ought not to be granted. Now the Court could only
consider this pomnt when it has before 1t the reasons for the
extention of time are asked. On 7/7/28 there was nothing
before the Court except the office note to which the Judge
merely appended his nitials. 1 think, therefore, 1t is clear
that the judge did not exercise his discretion at all and that
his order was therefore not a judicial order. That being so,
his successor Mr, Shive Charan Das had junsdiction to set
it aside on objection being taken.

9. Mr. Mathur has then asked me to consider whether
Mr. Shive Charan Das’ order 15 justified on the ments. This
in revision apphecation I dechne to do. Mr. Shive Charan
Das has considered at some length the grounds put forward
for failure to pay the proper stamp in time and has held them
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to be inadequate. Even if his decision is wrong in law
(I do not say it is) that does not constitute a ground for
revision,

10. I would add that the practice of passing orders on
an office note on matters which require a judicial order is
undesirable and should be stopped. If an appeal is not
properly stamped the Court may order the party to make up
the deficiency within the period of limitation, But if the
appeal is filed on the last day of limitation the correct course
for the Court is to direct the appellant to show course why his
appeal should not be dismissed as time barred. The appellant
can then either argue that his appeal was properly stamped
and so in time or he can put in an application under Section
149 Civil Procedure Code or Section § of the Limitation Act.
Notice of this application should then be given to the
opposite party and 1t should be decided before the appeal is
set down for hearing on its merits.

11, This revision application is dismissed with costs.

Revision application dismissed.

Civil Revision Application No. 166 of 1932,
Berore Mr. D. R. NORMAN 1. C. S,

Gopi Nath son of Nand Ram Goldsmith of Ajmer since
dead represented by Rada Kishen, Sri Kishen and Mohan
Lal minor sons of Gopi Nath through their guardian Mst.
Gulab alias Kishni widow of Gopi Nath Sunar of Ajmer.

Applicant..
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Versus. .

Bhanwar Lal son of Sant Lal Ajmer (2) Kalyan Mal son
of Ramjiwan Mahajan. Auction Purchaser, and
(3) Madan Mohan son of Pokhar Lal....ussmseeances Judgment-
Debtor, Opposite Party.

(1) Entertalnment of an application by a person not legally entitled to present

it-whether a question of jurisdictions—

The entertainment of an application by a person not legally entitled to
present 1t 1s a question of junisdiction,

(2) Dechilon of court that It has or has not Jurisdiction-Revlsion ofi—

A wrong finding on the question whether a court has or has not juris-
diction is open to revision, But when the question depends on fact, and
not on law 1t is not revisable,

4 Pat, L. J. 340 Foll,
44 Madras 55¢ F. B, ,,
45 All. 425 F. B, Dissented from,
Date of judgment:—30th January 1933,
Counsel‘—NMr. Jasodha Nandan for the Applicant,
Mr. Kanshal Das for the Opposste Party,

Subject matter of the case.

Application for revision under Section 115 of the Code of
Civil Procedure against the order dated the 4th July 1932,
passed by the Additional District Judge, Ajmer.

Order.—The facts material to this application are as
follows:—

Applicant held a money decree against Madan Mohan,
Madan “Mohan theld a mortgage from opponent,
. Applicant got the mortgaged property attached. Opponent
I's objection under O. 21 r, 58 was disallowed and
a suit by him to avoid that order was dismssed for defaulr,
The attached property was then put up for sal. Ter
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"Additional District Judge I think that opponent 1 is a person
claiming by a title paramount to the, judgment-debtor. In
my view opponent 1 is merely attempting to get round the
finding against him on his objection under r. 58.

I set aside the order of the Additional District Judge
and restore that of the trial Court. Applicant to get his
costs from opponent 1 throughout.

Application accepted.

Criminal Reference No. 62 of 1932.

BEFORE Mr. D. R. NORMAN 1. C. s,

Crown through Municipal Committee Ajmer
Applicant.

Versus.
Amba Lal son of Umrao Singh of Ajmer  Opposite Party.
(1) Section 234 of the Ajmer Municipalities Regulatlon:—
Scope of: Magistrate’s order under-whether revisable:—

A Magistrate acting under Section 234 of the Aymer Manicipalities
Regulation has jurisdiction to decide whether the conditions under shich
the Mumeimality can resort to him are fulfilled or not. DBut he cannot go
into the question whether the tax is duc or not, He is entitled to go into
the question of limitation,

The Magistrate acts as & court and a revision lies.
22 AlL 111 Distinguished,



Vol V. ‘ 03

¢ (2) Article 181 of the Limitation Act:'—Applicstion of:—
Article 181 of the Limitation Act applies only to applications under the
Cuvil Procedure Code and not to applications for recovery of Municipal dues.
7 Bombay 213 -

22 Calcutta 929

34 Calcutta 672

60 I. C. 123 Foll*

Date of Judgment: 15 February 1933,
Counsel:— K. B, Abdul Wahid Khan and Mr. Chunni lal Advocates
for the ..o Applicant,
Mr. Lekh Ram for the Opposite Party.

Subject matler of the case.

Criminal Reference under Section 438 of the Code of
Criminal Procedure by the District Magistrate, Ajmer.

Order.—This is a reference from the District Magstrate
under Section 438 Criminal Procedure Code. The material
facts are as follows—

The Ajmer Municipality applied under Section 234 of the
Ajmer Municipalities Regulation for the recovery of arrears
of vehicle tax due from opponent. The Magistrate held
that the Municipality could recover arrears of tax for three
years only. The Municipality applied in rewvision to the
District Magistrate on the ground that the trying Magistrate
had no jurisdiction to go into the matter judictally and reduce
the Municipality’s claim.  The Distnict Magistrate held that
the contention was correct and therefore referred the case
for orders.

2. Opponent raises a preliminary objection that no

crimmal revision apphcation lies as the Magistrate was not
acting as an infenior criminal Court.

3. The points for deciston are.~

(1) Does a revision apphication lie under the Criminal
Procedure Code ?
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(2) Was the Magistiate justified in considering the
question of limitation,

(3) \Vas his order correct ?
My findings are:—

(1) Yes

(2) Yes

(3) No
4. Point 1.

If the Magistrate has no discretion at all but is bound on
the application of the Municipality to issue an attachment
order then he is merely an exccutive officer of the Municipality
dnd”not a Court, But if he can exerase any discretion
whether or not to issue an attachment then he acts* juchcially
and is a Court. Further as he is appointed under the Code
of Criminal Prozedure he 1s a criminal Court although he ig
not dealing with crime. Having said s5 much I will examine
shortly the cases cited.

5. In WJ. Ellis Versus the Municipal Board of Mussooric
(Z2 Al 111} it was held that a Magstrate recovering dues
for the Municipality acted in a ministerial capacity only and
the Court refused to interfere with s order.  But the
Section of Municipalities  Act there quoted is not at all on all
fours with Scction 234 of the Ajmer Regulation; and in
particular it does not contain the word “claimable”, R

6. In Kanhiya Lal Versus Emperor (4 1. C. 951) the
Courk had to construc a section of an Act the wording of
which is nearly followed in the Ajmer Act. It held that
thouzh a Magistrate had no jurisdiction to decide whether a
tax was due, the use of the word “claimable” in the section
pave the Magistrate jurisdiction to decide whether the tax
was one which should be lexally imposed.  The Court- dlstm"
wehed W, J. Ellis Versus The Mumcipal Committee on this
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ground. The guestion whether a reference under the Crimi-
nal Procedure Code lies was not specifically raised but the
Court set aside the Magistrate’s order, ' :

7. Inthe ﬁ[dxmicx‘balfty of wat Versus Krishnaji Gangadhar
(23 Bombuy 446) on an apphcation for the recovery of house
tax the Magistrate went into the question whether the assess-
ment was proper. The High Court held that he had no
jurisdiction to do this and revised his order.

8. In S. Rangesa’ Rao Versus A. Swanunatha Ayyar
(1923 Madras 495) 1t was held thdt the High Court could
revise a Magistrate’s order under Section 221 of the Madras
Local Board's Act. But as in the judgment the wordingof that
section and the reasons for the decision are not given this
case is of little help hete

9. In Re: Dinbar Jijibhai Khambatta (43 Bombay 864)
it was held that an order by a Magistrate under Section 161
(2) of the Bombay District Municipahities Act could be revised,
But the frame of Section 161 differs from Section 234 and
the ratio decidendr in that case would not apply toa casd
falling under Section 23+ of the Ajmer Act.

+ 0. Karachs Municipality Versus Jafferj: Tyabp (1927
Sind. 23) relied on by opponent obviously has no application
to the present case. There is thus no authonty except the
easily distinguishable’ case of W. J. Ellis Versus The Muinci-
pal Board of Mussoorie, for the-view that the Magistrate'd

functions are purely mimstenal and that no revision appli-
cation lhies,

s

11, In my view the law 1s correctly laid down in ]\‘n'u/ly;z
Lal Versus Emperor. That 1s to say a Magistrate under
Scction 234 has junisdiction to decide whether the cenditions
under which the Municipality can resort to the Magistrate are
fulilled.  Thu bemg o he s a Court and a revision lies.
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But the use of the word “claimable"” shows that the Magistrate
cannot go into the question whether the tax is due or not.
On that point, as the learned District Magistrate points, out
the assessee is given a different remedy by Section 93 of the
Regulation.

12. Point2. . . K

In tny view'the' Magistrate had jurisdiction to go into the
question of limitation. If the claim of the ‘Municipality to
recover a tax is barred by any law I think it obvious that the
tax ceases to be claimable, .

13. Point 3.

The Magistrate has not specified the Jaw under which the
claim for arrears of tax for more than 3 years is barred.
The only law which could bar this recovery would be art.
181 of the Limitation Act, that is to say the article dealing
with applications for which no period of limitation is provided
clsewhere.  But there is good authority for holding that this
article apples only to applications under the Civil Procedure
Code (sece 7 Bombay 213; 22 Calcutta 929; 34 Calcutta 672;
60 1. C, 123). Na authority to the contrary has been cited
before me. I accept the view taken in the above rulings and
hold that the claim of the Municipality to recover the full
arrears of tax was not barred.

14, 1setaside the order of the Magistrate and direct
hun under Scction 234 of the Ajmer Municipalities Regulation
to recover the foll amount of the tax claimed by the Muni.
cipality, viz; Rs. 75/~ Butin the circumstances I do not
think it necessary. to make any order as to costs in this Court,

Reference acccpled.
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Civil Revision Application No, 155 of 1932,

BEFORE MR. D. R. NoRMAN 1. C, 5. .

Gokal Chand son of Keshri Mal Mahajan of Mehrun,
Kekri Sub-Division v Applicant,

Versus.

The Manager Mehrun Kalan Estate, under the manage-
ment of the Court of wards on behalf of Thakur Raghubir
Singh Istamrardar Village Mehrun Kalan, Kekri, Sub-Division

Opposite Party.
(1) Intertocutory orders-Revislon of:—

A revision would lie against an interlocutory order if it entails grave
hardship or injustice.

(2) Fallure to obtain authority under Section 21 of Regulatlon 1 of 1888-Ffect
of — .

Failure to obtain an order of the Court of \WWards under Section 21 of
Regulation 1 of 1888 before filing the suit is a defect which goes to the
root of the suit and can not be cared by any subsequent action. .

16 Calcutta 89 Foll.
Date of Judgment:—30th January 1933‘.
Counsel:—Mr. Javand lal Dutt for the o e Ah&lican[;
Mr. Sri lal for the . P ve  Opposite Party,

Subject matler of the case.

Application for revision against the order dated the 144
September 1032, passed by the Sub Judge, First class, Kekrj
in Civil Suit No. 23 of 1930.
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Order.—~Opponent as_Manager of am estate under the
Court of wards filed on 20-330 a suit against applicant,
On 6/4/32 applicant objected that the suit was incompetent
as an order of Court of Wards required by Section 21 of
Regulation I of 1888 had not been obtained. In August 1932
opponent filed on order from the Commissioner authorising
the filing of the suit. Applicant objected that the order
could not have retrospective-effect. The Court considered
that failure to produce the order before instituting the suit
was 2 technical irregularity which had been cured. It there-
fore directed the suit to proceed. Against this order appli-
cant has come 1n revision,

" "2. The first question is whether this Court has power to
interfere with an inter-locutory order. On this point there is
diver-gence of opimion between the varions High Courts.
The High Courts of Allahabad and Lahore hold that there is
no revision against an inter-locutory order; the remaining
High Courts hold that there is. In this Court too there isa
diver-gence of opinion. In Kalu Khan Versus Fakir Khar
(Civil R. No. 57 of 1926) Barlee ], G, followed the Allahabad
view. In Khadims of Durgal Khawja-Sahib Versus Deway
Syed Aley Rasul Khan {(Civil Revision No. 51 of 1928),
Broomfield ] C. held that an interlocutory order could be
revised if 1t entaled grave handship and dissented from
Barlee J.C's opinton. I do not purpose to discuss at length
all the rulings on the point. I agree with Broomfield J. C.

that this Court is not bound to follow Allahabad in every case,
and as this is the latest ruling of this Court and is in accor-

dance with the view, of the majority of the High Courts, I

propose to follow it. I should however make it clear that it

is not cvery interlocutory order that can be revised.  Revision

will only be allowed in the circumstances referred to in Broom-

ficld J.C's Jud«'mcnt n'\md) lo say toavord grave hardship or

injustice,
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3. Coming to the present case I think it will cause grave
hardship to applicant if he is compelled to fight out a case
which must fail because the Court has no jurisdiction. Iam
therefore prepared to consider the point of jurisdiction.

4. Section 21 of Regulation I of 1888 runs as follows:—

“No suit shall be brought on behalf of any Government
ward unless it is authorised by some order of the
Court of Wards....ewemis " Only one authority
exactly in point is quoted, namely Dinesh Chundecr Roy
Versus Dinesl Chunder Roy Chowdhry (16 Calcutta 89), In
that case a smit by manager was instituted with-out an order
of the Court of Wards. An order was put in when the case
went on appeal. It was held that the order could not have
retrospective effect. The wording of the corresponding
Section in the Bengal Court of Wards Act is subtantially the
same as in Regulation I.  This case therefore can only be
dwstinguished on the ground that the order was not putin
until after the decree wn the trial Court. But the judgment
of thz Court did not really proceed upon that distinction, and
the case 15 certainly an authority  favour of the applicant.

5. An analogous section to section 21 1s section 92 of the
Civil Procedure Code which 2uthorises the filing of a suit after
plaintiffs have obtained the consent of Advocate General. It
has been held that failure to obtain sanction cannot be recti-
fied after the institution of the swit (see Tricumdass Versus
Khimp 16 Bom. 626, also Gopal Der Versus Kanno Der 26
Allahabad 162).

6. On the other side it 1s argued that apphcant by allow-
ing the swit to continne for two years before bringuns his
objection must be deemed to have warved tt. It was held in
Puran Chandra Sarkar Versus Radharans Dassya (1931
Calcutta 175) that want of notice under Section 89 could be
cured if objection was not taken atonce. But Section 92
bears much closer analogy to Section 21 than does Section §0,
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7. Proviso (a) to section 21 runs as follows:—

“A manager may authorise a plaint to be filed in order
to prevent a smt from bemng barred by the Jaw of
limitation, but the suit shall not afterwards be
proceeded with except under the .sanction of the
Court of Wards”., ‘When the law permits the order

of the Court to be obtained snbsequently in special circums-
tances it is a resonable inference that 1t cannot be subs-
equently obtained in any other circumstances. Expressio
unius est exclusio alterius.

8. For the above reasons I hold that failure to obtain an
order of the Court of \Wards before filing the suit is a defect
which goes to the root of the suit and which cannot be cured
by any subsequent action. It follows that the present snit is
bad in law. :

9. I allow the application and dismiss opponent’s suit.
But as the objection was brought by the defendant after the
suit had proceeded for two years I make no order as to costs
in the lower Court. Applicant must get costs of this
application.

Application allowed.

Small Cause Court Revision Application No. 133
of 1932..

Brrore Mr. D R. Norwax. 1 c. s,

Mr. G. Gould Porter and (2) Mr. A, ’ooler of Srinagar
Road, Ajmer Applicant.
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Versus.

Pandit Jatan Lal son of Pandit Chitar Mal Brahmin of
Ajmer Opposite Party.

(1) Lease not signed by both parties validity of:—

A lease not signed by both the parties is invalid under section 107 of
the Trausfer of Property Act.

(2) Suit for rent-Whether damages for use and occupation can be awarded.

In a st for rent, damages for use and occupation should not be granted
unless there 1s an alternative plea or the plaint 1s amended.
21 W, R. 208
22 Calcnuta 752
1928 Nag. 27 (A 1. R.) Foll.
31 Allahabad 276 Distingmshed.

(3) Amendment-when to be allowed.—

Whether the court should or should not grant leave to amend the plaint
depends urpon the stage at which the amendment 1s ashed for and whether
the original error in the pleadings 1s due to nuistake or inadvertence.

Date of Judgment.—30th January 1933,

Counsel.-—Mr, B. D. Khanna for the .Applicant.

Mr, Daya Shanker for the «. Opposete Partp.

Subject matter of the case.

Application for revision under Section 25 of the Provincial
Smaall Cause Courts Act IX of 1887 agamst the order dated
the 18th May 1932, passed by the Judge, Small Cau-e Court,
Ajmer, 1n suit No 1117 of 1932,

Order.—.\pplicants executed a lease of a shop for two
years from 15 1-31 m tavour of opponent, ind entered into
possession.  The lease ts admuttedly imald as it 1s not
exccuted by both parties as required by Section 107 of the
transfer of Property .\et.  Later appheants, wi=hing to ter-
mmate the contract, gwe notce to opp nent that they
proposed to vacate the shop on 31-8-31.  Oppunent refused 1o
accept the notice and correspondence fullowed in which
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applicants’ pointed out to opponent that the two year’s lease
was bad in law. It is not really disputed that applicants did
vacate the shop on 31-8-31. Further the balance of rent
due up to that date (Rs. 27/8/-) was offered by applicants and
refused by opponent.
' On14-3-32 opponent sued applicants for the balance of
rent due up to that date. The plaint was disingenuous.  It’
- did not refer tothe nvahd lease, It did not aver that
, applicant had contracted to pay rent for any particalar period
\ or that they had occupied the shop for any particular period.
It thus did not disclose any cause of action and should have
been returned.

At the hearing opponent produced the lease. The Court
held rightly that it was invalid under the Transfer of Property
Act but that 1t was admissible to prove the nature of
applicants’ possession. In the event he awarded opponent the
amount claimed as damages for use and occupation.

Obvicusly this decision cannot stand1f only on the ground
that no evidence of use and occupation was tendered. But it
is also attacked on the ground that in a suit for rent damages
for use and occupation cannot be awarded.

The following rulings are relied on:—
Luklice Kant Doss Chowdhry Versus Sumccrooddi Tustar
(21 W. R. 208) Surendra Narain Singh Versus Bhai Lal
Thakur (22 Cal. 752) Tribems Prasad Versus Ram Das
(1928 Nag. 27). .

The ratio decidendi in these cases is that the evidence
which has to be led in a suit for damages for use and occupa-
tion 1s quite different from that required in a rent suit,

There is one ruling to the comr:x'ry namely Sheo Karan
Singh Nersus Maharaja Parbhu Narain Singh (31 Al
276). Butin that case the use and occupation were not
dented, .
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In my view a suit for rent differs essentially from a suit
for damages for use and occupation and I agree with the
majority of the cases cited that in a rent suit damages should
not be granted unless there 1s an alternative plea or the plaint
is amended. Vhether the Court should or should not grant
leave to amend the plaint depends upon the stage at which
the amendment 1s asked for and whether the original error -
in the pleadings 1s due to mistake or inadvertence, Here no
amendment has been asked for, and, since the plaintiff was
well aware of the invalidity of the lease before filing the suit
this 1s not a case in which amendment ought to be allowed.

T accept the application, set aside the decree of the Lower
Court and dismuss plaintifi’s smt with costs throughout.

Application accepted:

Small Cause Court Revision Application
No. 209 of 1932.

BEFORE Mr. D. R. NORMAN I C. s,

Pahara son of Kalu, caste Chita of Chowrsiawas.
Applicant,

Versus.

R:}m Bilas son of Sheo Nath and Anat Mal son of Pahlag
Mahajans of Ajmer. Opposite Par/_"

Factu—A plaint was filed on deficient ccurt fee and on u,., bes
granted to make it up plaintiff failed to appear and thesuit “%M"‘
default. It was then restored exparte under Order 9 ruled N p"“" -
Code and eventually the deficiency was made good and t -~
and decreed. Y

,
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In revision it was contended that the dismissal of the suit for default
amounted 1n law to the rejection of the p‘lmnt under Order 7 rule 11 {c) of
the Civil Procedure Code of which there could be no restoration and all
subsequent proceedings were void.

Held.—That the order of dismissal for default cannot be construed as
one rejeciing the plaint, In the prezent case the order should be considered
as an order under section 151 Civil Procedure Code and that the suit

could be restored under the same Section,
1926 A. M. L. J. Supp. 4] Distinguished,

Date of Judgment:—20th February 1933,
Counsel.—MNlirza Abdul Qadir Beg for the Applicant.
Mr, Kaushal Das for the Opposite Party.

Subject matter of the case.

Application for revision under Section 25 of the Provincial
Small Cause Court Act IX of 1887 against the order dated
the 15th November 1932, passed by the Judge Small Cause
Court, Ajmer 1n swit No. 725 of 1931].

Order.—Opponent filed a suit on a one rupze stamp and
asked for time to make up the dificiency. This was granted
and the tume extended from time to time. Eventually
opponent fasled to appear and the Court passed,the following
order:—

“Plaintiff absent sutt dismissed for default.”
Opponent assuming this to be an erder under 0.9.r. 3
applied for restoration under O. 9 r. 4, Restoration was granted
exparte and further time was allowed to pay the balance of
the Court fees. Eventually it was paid and the sait was
heard and decided in favour of opponent,

.2, The grounds of this application are:—

(1) As the full Court fees had not been paid and there-
fore no summons issucd, the suit could not be
dismissed under O. 911, 2 or 3 and the only order
which the Court could make was one under O. 7 1.
11 {c) rejecting the plaint, *
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(?) The Court must be presumed to have done that
which alone it could have done, and therefore the
restoration wnders O. 9. r. L was without jutsdiction
and 1t and all subscquent proceedings are vord.

3. Nowinthe first place [ find it difficult to hold that
an order which on 1ts face 15 one dismissing a suit for defauit
of appearance can be construed as one rejecting the plant
for fatlure to pay Court fees.  Mr Abdul Qadir Bey refers
me to Scth Sobkiag Mal Lodha Versus Kistur Chand (Civil
Appzal No, 5 of 1926, A.M. L. J. 1926 Supplement, 1) n
which it was held th-t a Court must be taken to have done that
which 1t could alone do under the provicions of Jaw.  In that
case the question was whether an order of remand which
purported to be under O. 41 r. 23 shonld be considered to be
under Section 151, But an order of remand under 0. 41 r, 23
and an order of remand under Scction 151 arc gjusdem generis,
while an order dismissing a suit for default of appeasance and
an order rejecting a pluint are entircly different things.

4. 1In the sccond place, Mr. Kaushal Das for opponent
while conceding that an oider under O. 9 rr. 2 or 3 could not
be passed has argued that an order of dismissal for defanlt of
appearance could be passed under Section 151 and that such
an order could also be set aside under Section 151 and that
this should be deemed to have been done.  No precedent has
beenquoted. Butif a party has by someaccident been preven-
ted from appearing tomake up a deficit Court fee, it would be
rather hard that he should lose his right of suit altogether
without any remedy, unless there is still time for him to file
another suit. O, 9 r, 2 not applying, I do not think a Court
would be wrong in ordering a dismissal for default under
Section 151 rather than rejecting the plaint absolutely.

5. Inthis case therefore I am prepared to accept Mr.

Kaushal Das’s argument that the order of dismissal should be
considered as an order under Section 151 and further that
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the Court could under Section 151 restore the suit. It follows
from this that subsequent proceedings were not void. I would
add however that where a party fails to appear to pay deficit
Court fee the Court is certainly not bound to act under
Section 151 and has full discretion to reject the plaint.  This
decision should not be construed as a precedent for excusing
the default of parties.

6. [ reject the application, but looking to all circums-
tances I make no order for costs.
Application dismissed.

Civil Revision Application No. 35 of 1933.

BEFORE Mr. D. R. NORMAN 1. C. s.

Asa Ram son of Bhur Singh Rajput of Ajmer. Appellant.
Versus. ’

(1) Abdul Rahman son of Chand Khan of Ajmer.
(2) Mohamed Ibrahim Kban| Sons of Abdul Rahman
(3) Mohamed Ishaq Khan Khan of Ajmer.
(4) Gulzari Lal son of Hulasi Ram of Ajmer and
(5) Salig Ram son of Gulzari Lal of of Ajmer
Respondents.,
(1) Competency of appeal on = point wich will not be res Judicate
An appealis nat admussible ona point whieh would not operate as
resjudicata,
(2) Distinction hetween necerssry and proper party whether mnm.l on'
question of res Judicata.
The distinctian between n necessasy and proper party is not material
on a question of resjudicata.
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53 Allahabad 103 P. C. Foll:
12 Caleutta 580 F.B. & 27 Alahabad 59 Not Followed
(3) Subsequent events-Effect of on right of appeal,
A night of appeal must be decided on the facts as they were at the da(e
of the filing of the appeal.
Date of Judgment,—7/3/1933.
Counsel'—Mr Ghisn Lal for the . Applicant.
Mr, Abdul Qader Beg and I\Ir Hem Chandra Sogan: for the
Opposite Partics,
Subject matter of the case.

Memo of appeal against the Judgment and Decree dated
the 11th October 1932 passed by the Additional District
Judge. Aymer in Civil Appeal No. 104 of 1929,

Order.—The facts material to this revision application
are as follows:—

The suit property was purchased by Asa Ram defendant
No. 4 and another from Qader Bux. Subsequently Asa Ram
acquired the whole interest in the property and sold it to
plaintiff Gulzari Lal. Gulzari Lal got possession but was
obstructed by defendants 1-3 who claimed a title to the land
under a sale deed from Qader Bux prior in date to Asa Ram’s
sale deed. Gulzari Lal sued for a declaration and an
injunction,

Issue No. 3 rami—

“3. Did defendant 4 purchase the property in dispute
subsequent to the purchase of the same by defen-
dants 1-37",
The trial Court found in favour of defendants Nos. 1-3 and
dismissed the suit. It also ordered Asa Ram to pay plaintifl’s
costs.

2. Against this decision Asa Ram appealed. On receipt
of notice of this appeal Gulzari Lal made an application to be |
made a co-appellant instead of a respondent, Wheh the
appcal came on for hearing defendants 1-3 objected that no
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the Court could under Section 151 restore the suit. It follows
from this that subsequent proceedings were not void. I would
add however that where a party fails to appear to pay deficit
Court fee the Court is certainly not bound to act under
Section 151 and has full discretion to reject the plaint. This
decision should not be construed as a precedent for excusing
the default of parties.

6. 1 reject the application, but looking to all circums-
tances 1 make no order for costs.
Application dismissed.

Civil Revision Application No. 35 of 1933.

BEFORE MR. D. R. NORMAN I C. S.

Asa Ram son of Bhur Singh Rajput of Ajmer. Appellant.
Versus. ’

(1) Abdul Rahman son of Chand Khan of Ajmer.

(2) Mohamed Ibrahim Kban} Sons of Abdul Rahman

(3) Mohamed Ishaq Khan Khan of Ajmer,

(4) Gulzari Lal son of Hulasi Ram of Ajmer and

(5) Salig R'lm son of Gulzari Lal of of Ajmer
Respondents.

.

(1) Competency of appeat on a point which will not be res judicata,

An appeal is not admissible on a point which would not operate as
resjudicata.

(2) Distiaction between necessary and proper party whether materlal on
question of res Judicata.

The distinction between a necessary and a proper party xs nok material
on a question of resjudicata.



Vol. V. 109

The Additional District Judge's attention however was
not invited to a very receat 1uling of the Privy Council in
Munni Bebi Versus Terloki Nath (53 A 103). In jthat
case there was a house which was claimed by both A and
B. C who held 2 money decree against A sued both A and I3
for adeclaration tnat the house was liable toattachment under
his decree. It wa, held that the title was with A and that the
house could be attached. In subsequent htigation between
the representatives of A and I3 their Lordships held that this

decion operited as resqudicata o favour of A. Their
Lordships turther remrhed.

“Its true that the appellant did nut enter an appearance
in the smt, anditisalso said that she was not a necessary .
party to 1t but their Lordships do not regard cither of these
factors as really materinl. The appellant was at all events a

proper party to the smit and had the right to be heard if she
so destred.”

It 15 clear from these remarks that the distinction between
a necessary party and a proper party drawn by the Additiona)
District Judge 1s not matenal on a question of res-fudicata,
Their Lordships do notin their judgment refer cither to
Brojo Behar: Mitter Versus Kedar Nath Mozumdar or to
Malli Kuwwar Versus Imamuddin but in my view their
decision by implications overrules those cases.

5. It isargued that the Privy Council case is distinguish-
able from the present one because there both A and B claimeq
an interest in the house at the time of the previous suit where.
as whatever interest Asa Ram had he had admittedly <old to
Gulzari Lal.  But although Asa Ram had no actual interest
in the property he had an interest in the protection of hig
original title to the property, For if Gulzari Lal failed to
retmn possession through a defect in Asa Ram's title heCOuId,
under the implied covenant for title, recover his purchage
money from Asa Ram, [ therefore think that Asa Ram
a person having an interest in the decision of the su
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6. Itis then argued that subsequent to the filing of the
appeal but prior to the hearing Gulzar Lal sued Asa Ram for
a refund of the purchase money and failed. 1 have called
for the judgment and find that the smit was dismissed not on
the menits but as time-barred.  Moreover Asa Ram states
that he agreed to make a payment to Gulzar1 Lal in considera-
tion of his not filng an appeal, and I have been shown the
document to this effect Apart from that a right of appeal
must be decided on the facts as they were at the date of the
filng of the appeal.

7. Ido not think it necessary to set out the other rulings
reliad on by opponents, In them either no facts are given
or the facts are substantially different

3. For the reasons given above I hold that Asa Ram
was competant to appeal

9. I allow. Civil Rewvision No. 35 of 1933, set aside the
order of the lower appellate Court and remand Asa Ram’s
appeal for disposal on 1ts merits. Apphcant to get the costs
of this application from opponents 1-3, In view of this deci-
sion it is not necessary to pass any ordersin Gulzari Lal’s
applhication. It should be considered by the Additional
District Judge, when disposing of the appeal.

Application allowed.

Small Cause Court Revision Application
No. 15 of 1933,

Brrore Mg, D. R. Normax 1. ¢, s,
B. . Bhargava son of Mr. Prabhu Dayal, proprictor of
the firm Benm Prasad and Sons through his Mukhtiyar Ghisu
Lal of Ajmer v Applicant.



Versus-

Ghisu Lal <on of not known, Carpenter, now residing in
Nishengarh . Oftosite Parly.

(1) Seit wrongly Bled in name of Flm : Amendment after limitation-whether
bart sait

\Vhere a man gaes bis buuressa rame wlich tirgeets reveral partners
it dowe 10t guen that haune « antea firm,  The tame s merelv an ahas
fartre praprietar of the huunesss Han sueh acare d antas filed urder
that al 1 ard s leequertly amendead after initation by _nx~1v.munnn the
plantfl « g jer hame tlecace 1sore of mudeLaption ard not cubstitution
of parties and the ~ut dnes not become time birred,

35 C.M.N 432

30 3. L. R, 117 Distipgaished,

Date of Judgment:—~28th February 1933,
Conusel.—Mr, Gajendra Nath for the
Mr. Jyott Swaroop for the

v Applicant,
Opposite Party.

Subject matler of the case.

Application {or revision under Scction 25 of the Provincial

Small Cause Court Act IX of 1887 against the judgment
dated the 25th October 1932, passed by the Judge Small

Cause Court, Ajmer in suit No. 3419 of 1931,

Order.—~The facts material to this application are as
follows:—

A suit was filed by the firm Beni Prasad and Sons through
its manager and Mukhtar Ghisu Lal. On objection by the
defendant the heading was amended to read “Beni Prasad
son of Prabhu Dayal proprietor of the irm Beni Prasnd and
Sons through its Manager and Mukhtar G\]i§u Lal of Ajmer.”
The swit was dlsmissed as time barred on the ground that it
must he held to have been filed at't?xe d.ate of the amended
phaint,  Itis argued that this decision is wrong. T
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6. Itisthen argued that subsequent to the filing of the
appeal but prior to the hearing Gulzari Lal sued Asa Ram for
a refund of the purchase money and failed. I have called
for the judgment and find that the suit was dismissed not on
the merits but as time-barred.  Moreover Asa Ram states
that he agreed to make a payment to Gulzar Lal in considera-
tion of his not filing an appeal, and I have been shown the
document to this effect Apart from that a right of appeal
must be decided on the facts as they were at the date of the
filing of the appeal.

7. 1do not think it necessary to set out the other rulings
relizd on by opponents. In them either no facts are given
or the facts are substanually different.

8. For the reasons given above I hold that Asa Ram
was competant to appeal

9. I allow. Civil Revision No. 35 of 1933, set aside the
order of the lower appellate Court and remand Asa Ram's
appeal for disposal on its merns. Applicant to get the costs
of this application from opponents 1-3. In view of this deci-
sion it is not necessary to pass any ordersin Gulzari Lal's
apphication. It should be considered by the Additional
District Judge, when disposing of the appeal.

Application allowed.

Small Cause Court Revision Application
No. 15 of 1933.

Brrore Mr. D. R, Nokrvax 1. c. s,
B. 1. Bhargava son of Mr. Prabhu Dayal, proprictor of
the firm Bens Prasad and Sons through Ins Mukhtiyar Ghisu
Lol of Ajmer e Applicant,
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Court relied on Neogi Ghose & Co. Versus Sardar Nehal Singh
(35 C W.N.+32). In that case the facts were similar. The
learned Judge however does not give his own reasons for his
decision but refers to a parvious case Vynakafesk Oil Mill
Versus N. V. Velmahomed (30 B. L. R. 117). In that case
a suit was filed in the name of the firm by one of its
partners. As however the firm did not carry on business
in British India O. 30 r. 1 did not apply and no suit
in the name of the firm lay. On an application to
substitute the names of all the partners it was held that
the plaint must be deemed to be filed from the date of that
substitution. The Judge remarked that the suit could not be
regarded as one filed by the individual partner who signed
and affirmed the plaint because in that case it would be bad
under Section +5 of the Contract Act under which all joirt
promisees must be joined in a suit to enforce a debt due to
them. For this reason that case is distinguishable from
the present case which is one of mis-discreption only. It is
not really a case of a suit by a firm, for the reason that a firm
is a business belonging to two or more partners. The fact
that a man gives his business a name which suggests several
partners doss not turn that business into a firm. The name is
merely an alias for the pioprietor of the firm. If he sues
under that alias instead of under his proper name, no doubt
the plaint ought to be corrected; but asthe business name
and the real name both refer to the same pzrson the case
falls under mis-discripzion and not under substitution. As
was pointe out in the Bombay case the Ceurt of App:al in
England in Mason and son Versas Mozridge (8 T. L. R. §03)
took a different view. But the law of pleading is construed
more strictly in England than in India.

Tt appears however from the judement of the trial Court
that cven if the date of the original filing of the suit be taken
the claim will be time barred as reqards one of the two
principnl items. The date of the first item is given neither
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in the plaint nor in the memo of accounts attached toit, On
this point Mr. Gajendra Nath for the appheant urpes that the
trial Court wronaly disalowed an apphicaiton to amend the
plint.  The plaintas ormnally drafted stated that the cauer
of action for the whede amonnt accrued on the date of the
last item, \Vhen the plunt was returned for amending the
headinz applicant also amended the body, and gave three
dates on which the zoods were sand to have been purchased.
The defend int naturally objected and the Court quite corr-
ectly ordorad these amendments to bestruck off on the ground
that the plont hid boen retatned for the amendment of the
heading only.  Apphcnt putin no further application for
amendment and argued the case on the footing that time for
the whole amount ran from the date of the last item.  The

Court held that st did not, and 1t 1s not suggested that this
decision 15 1ncorrect.

Mr. Gajendra Nath now suggests that he should he allowed

to make the necessary amendment mn the body of the plaint
to show the date of each item 1 see no reason to grant this
request. It is for the plaintiff to show now how his plaint is
in time. If he endeavours to show that it is in time on one
ground and fails on that, it is not then open to him to allege

new facts which would make his plaint in time on another
ground.

The result1s that I find the suit to Le in time as regards
the em of Rs, 4/9/- and such portion of the interest ns
appertains to that item. The case baving been disposed al
on a preliminary point must go back for trial. As applicant

has succeeded on the main ground of this application he st
get his costs 1 this Court,

Application accepled,






Short Notes of Important Judgments.

1. (a) Section 11 of the Civil Procedure Code.

Secction 11 of the Civil Procedure Code is not exhaustive
on the subject of resjudicata. \Where the previous proceedings
were a nullity they could not be resjudicata.

(b) Section 92 of the Evidence Act—Character of a Party
Oral evidence.

The charactor 1n which a party signs a contract is not a
term of the contract and section 92 of the Evidence Act is no
bar to extrancous evidence being led that a person signing a
contract signed on behalf of others as well as himself.

Civil Second appeal No. 38 of 1932,

Dated 30th January 1933.

Firm Otar Mal Chatar Bhuj of Beawar. Versus Firm
Surat Ram Poonam Chand of Beawar,

2. Acknowledgment after suit.—Whether saves limi-
tation—Section 20 of Limitation Act-

An acknowledgment need not be contemporanecous with
the payment, but if made after the suit has begun it cannot
save limitation.

Under Section 20 of the Limitation Act it is necessary for
the plantiff to aver not only that payment was made but
also that 1t was acknowledged in writing.

35 1. C. 199 and Halsbury's Laws of England
Volume 19 Para 95 Foll.
Small Cause Court Revision Application No. 142 of 1933
Dated 3rd February 1933.

Sanwal Ram and Gog Raj of Nasirabad. Versus G'mde
Lal and Rahim Bux of Nasirabad.
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3. (a) Undue Influence-Ingredients of:—Burden of
Proof.

The elements of undue influence are that one person
should be in the position to dominate the will of another and
that he should have used that position to obtain an unfair
advantage.

Where a person who is in a position to dominate the will
of another enters into a contract with him and the contract

appears to be unconscionable the burden lies on the former
to show that the contract was not induced by undue influence.

(b) Inartistic pleadings—relief to be granted,

If there are facts on the record to justify the inference of
unduc influence, the court has power to administer relief
notwithstanding inartistic pleadings. All that the court has
to sce is that the adversary is not taken by surprise.

77 L. C. 639 P. C. Distinguished.
1931 Nag. 63 at 64 Foll.

Civil Revision application No. 151 of 1932,
Dated ‘Gth February 1933.

Jawahar Mal Dosi of Ajmer. Versus Mst. Nathi of
Ajmer,

4, Amendment of plaint—When to be allowed:—

A plaint laid as one for rcép\'cry of money lent cannot be
allowed to be amended to show that the money was not a loan
but was earnest money paid on a contract of sale which the
other side had failed to perform.

Smuall Cause Court Revision Application No. 213 of 1932,
Dated 15th February 1933

Peeru of Ajmer. Versus St Govind of Ajmer.
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5. (a) Cesses: Colonel Dixon’s Robkar dated the 13th
December 1854, Effect of-to whom applies.

Colone] Dixon’s Robkar dated the 13th December 1854
is merely an executive orderand has not the force of statute faw.
It merely f{orbids collection of cesses-ginti, Lkholri etc by
Bhumias and Patels for their own benefit. It does not apply
to village bodies.

() Judgment in Civil Second Appeal No. 56 of 1928,

Meaning of :—

The Judicial Commussioner's judgment in Civil Second
appeal Nou. 36 of 1928 Shamlat Committee Thok Maliyan of
Ajmer Versus The Males of Ajmer-determines nothing more
than that Gaoshumar which is equivalent to gint1, and kholri
could not be levied without proof of consideration i. c. it
must be proved that the party sought to be made liable had
actually grazed his cattle on and used forest produce from
Shamiat Jand.

Civil Second Appeal No 5 of 1933,
Dated 20th February 1933,

Chander son of Ganesh Khatik of Ararka. Versus Dhool
Singh and others of Ararka.

6. (a) Execution application in suits fled before 1st
January 1927-vhether governed by old Courts Regulation—
Competency of Second appeal:—

An execution application filed after the 1st of January
1927 though arising out of a suit filed before that date is not
governed by the Courts Regulation I of 1877 and even when
the first Appellate Court confirms the trial court’s order a
second appeal 1s competent.

(6) Filing of copy of decree in execution appeals:
Necessity of—

An order in an execution application is in itself a decree
within the meaning of section 2 (2) of the ivil Procedyre
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3. (a) Undue Influence-Ingredients of:—Burden of
Proof.

The elements of undue influence are that one person
should be in the position to dominate the will of auother and
that he should have used that position to obtain an unfair
advantage.

Where a person who is in a position to dominate the will
of another enters into a contract with him and the contract
appears to be unconscionable the burden lies on the former
to show that the contract was not induced by undue influence.

(5) Inartistic pleadings—relief to be granted.

If there are facts on the record to justify the inference of
undue influence, the court has power to administer relief
notwithstanding inartistic pleadings. All that the court has
to see is that the adversary is not taken by surprise.

77 1. C. 639 P. C. Distinguished.
1931 Nag. 63 at 64 Foll.
Civil Revision application No. 151 of 1032.
Dated ‘Gth February 1933.

Jawahar Mal Dosi of Ajmer. Versus Mst. Nathi of
Ajmer,

4. Amendment of plaint—When to be allowed: —

A phaint laid as one for recovery of money lent cannot be
allowed to be amended to show that the money was not a loan
but was earnest money paid on a contract of sale which the
other side had failed to perform,

Small Causc Court Revision Application No. 213 of 1932.
Dated 15th February 1933

Peeru of Ajmer,  Versus Sn Govind of Ajmer.
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damages awarded are sufficient or not. No second appeal
lies on these points.
Civil Second appeal No. 8 of 1933.
Dated 28th February 1933.
Babu Debi Din Tamboli of Ajmer. Versus Anant Mal
Mahajan of Ajmer.
10. Section 53 A of Transfer of Property Act—whether

retrospective:

Retrospective effect ought not to be given to a statute
unless an intention to that effect 1s expressed in plain and
unambiguous language. Section 53 A of the Transfer of
Property Act is not therefore restrospective.

Civil Second appeal No. 49 of 1932,

Dated 7th March 1933.

Firm Jeth Mal Kundan Mal of Bijainagar. Versus Seth
Badri Lal and others of Ajmer.
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*Biradh Mal Lodh1 {R B. Seth} vs. Prabhu Dayal, Nazir

Bray (George Henry) vs, Mrs, Bray
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*Ganga Dhar vs. Bem Gopal ...
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*G. Cornelius vs, Revd. Lakshmi Chand  .o. =
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Hira Lal vs. Hazani Mal Jeth Mal (Firm) .

Hasmat Ullab (Md) vs Mst. Basts Bibi oo 0ue

41
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21
51

.23
Badshah Begum ®s Mr. Permatma Swarup, Advocate, Receiver 32
B. B. & C. L. Ry. Co. vs. Bishan Lal Mots Lal (Firm) ...
B. B. & C. I, Ry. Co. vs. The Edward Mills Co. Ltd. Beawar ... 53
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43
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. 64

44
21
511

60
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46
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611
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Jagat Ram vs. Cronn vee e 35
*J. M. Roy (Dr.) vs. Mr. N. K, Ghosh e e 41
K
*Kanhiya La! vs. Hunja e e v JUT B §
M

*Magan Lal (Mr.) vs. Seth Johri Lal e e 21
Mahendra Singh vs. R, B. S, Tikam Chand e e 3
*Mathara Das vs. Kalyau Mal . e v 711
Mohammed Hasmat Ullah vs, Mst, Basti Bitbr ... e 27

*Mots Lal Nand Lal (Firm) vs. Kela ... ... . 31

«Mrs. Elizabeth Gardner vs, Mr. Stuart Gardner e 31
Mst. Chaibri Bar vs. Haji Noor Md. ves e 46

Mst. Nanm Begum vs, Abdul Samad e . 57
N

Nand Kishore, Lala vs. Lala Bhairon Narain ... e 11

‘Nanni Begum (Mst.) vs. Abdul Samad ... wes 57
P

Panchu Lal vs. Manmohan Lal ... - . 39

Piros Lal v, Jatan Lal v o 1
Poolet, A. va. Gafur ... e 51
*Poosa Mal vs. Mst. Hangam Koer .. w51
R
R. B Seth liradh Mal Lodha vs. Prabhu Dayal (Nazif) vee 5-11

*Rama Nand Nathmal (£1rm) vs, Jar Kishau Lal Chhotey Lal .., 711
*Roy, Dr. J. M. vs. Mr. NI K. Ghosh e e e el
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Syed Pavaz Husain ss. Mir Mahmood Ali . o 18
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*Tajnut Husatn, S. vs. Mohamed Bux we I

(N, 11, Some ‘eases have been shown under two heads for facility of
releterce, e g . Puolar both under ‘At and ‘P55 “Mst. Chabo™
toth under *M* ard ‘C", \Where an api-llant’s rame s prefived with
Mr., Dr, Fism ete,, 1t has been classified under the proper name

and not the prefix)
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(*indicates that the judgment is not printed in full but only
the Law Point arising in it is published. 1 or 11, against
the page, indicates that the short note is to be found in
Part 1 or Part 11. as the case may be.)

Ajmer Regulation (I of 1877).

~—88.15, 16 & 17—-Sccond Appeal—whether concurrent findings of fact
or lagw are binding: Once it is shown that a second appeal lies under
section 15 of Regulation 1 of 1877 the High Court 1s seized also of all
points on which concurrent findings have been given by both the lower
courts and which might have been made the subject of a reference to the
Allahabad High Court under Section 17 of the Regulation by any party to
the appeal. This does not apply to coacurrent findings of fact as section 15
of the Regulation 1s to be read subject to section 16 which makes the
decision of the trial court where confirmed by the appellate court ona
matter of fact final,

B. N. Ry. vs. S1TA RaM AJoDHYA PErsHAD (FIRa),
B.B &C. 1 Ry. vs. SttA RAM AjoDpHYA PERSHAD (Firn). 64

Ajmer Regulation (IX of 1926).

—358. 6, 20—Notification No 623C. C.—Appeal transferred to Additional
District Judge—District Judge cannot puss any orders therein qnless he

withdraws that appeal Once an appeal is transferred to the Additional
District Judge he 1s for purposes of that appeal constituted the court of the

District Judge. The Dustrict Judge ceases as regards that appeal to be the
Court of the District Judge, and has no Jurisdiction to pass any orders
therein, unless and until he exercises his powers under section 20 of the
Courts Regulation to withdraw that appeal from the Additional District
Judge.

Favaz HussaIN vs. Manymoop Ari, 48
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Civil Procedure Code (1908).

—8. 11— Waiver—A plea of Res-Judicate can be waived buta mere
faiure to set 1t up in the trial court does not amount to waiver,

NANNI BEGUM vs. ABDUL Samap, 57

—5. 20 (c)—Promissory note—Court of place of assignuient las
Furisdiction—The assignment of a promissory note at a particular place 1s
a part of the cause of action and gtves the assignee the right to file a smt
on the promissory note at the place of assignment.

MAHENDRA SINGH vs. R, B. TIkAM CHAND, 3

—S. 34— Instalments, When instalments are allowed it 1s equitable to

allow future interest.
*Kanmiva LAL vs. Hunja, 1-1

—5, 35—Costs 11 suit against several Railways. \When gools have
travelled over the systems of more than one Ratlway Company plaintiff is
practically bound to sue all the companies coucerned since he does not know
where the missing goods are  Ordinanly therefore 1t would be equitable that
the company found hable should pay the costs of the companys exonerated

B N.Ry.&B.B.&C.1.Ry. vs SITARAM AJoDHYa PErsuap (Firy) 64

—S. 100~"Malice” is finding of fact— Whether there is mahce or not
is a finding of fact which cannot be challenged 1n second appeal.

*G. CORNELIUS vs REV. LaksaMi CHanp, 611

5, 100 ~Finding of fact—interfercnce—no evidence-- cvtdence disbe-
lieved for 1o reason—when there is no evidence at all for the fact held to
be proved or where evidence 1s disbelieved for no reason at all, High Court
will interfere in second Appeal.

. PIROO LAL vs, JAT#N LaL, 1

8. 100—Finding of fact—-no inferference—A finding of fact cannot e
upset merely on the ground that it 1s against the weight of evidence nor on
the fact that the judge has not in his judgment referred to all the evidence

on the record.
PIROO LAL vs, JaTan LaL. 1

—8. 109 (c}—Certificate—When a suit cannot be valued in money, a
certificate of leave to appeal to Privy council can be granted only under
S. 109 (c).

*GANGA DHAR vs, Bint Gorar, 4—1I
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Civil Procedure Code (1908)—Contd.

—S 114 & O. 47, R 1 —Point not raised at hearing—The general rule
is that a Court will not allow a review on 2 point not rarsed at the heaning
of the case.

B. B. & C. I. Ry, Co vs. EDWARD MiLLs Co, LTD. BEAWAR, 51

—S. 115—Court Fees.—Revision lies on question of Court Fees.
Cuaipri Bal, vs. Noor Monamap, 46

—S 115—V\o reasons given—when o Teasons are given by the lower
Court fur 11~ d2cis01s 1t 1s open to the High Court to go into the Pomt.

AMp HasuaT ULLAM, vs, BasTi Bist, 27

—S5. 115 —Point not raised wn appeal buf raised in review--Lower
Court rejected 1t on wrong view of law.,—1t can be rassed in Revision—
Where appellant wants to be allowed to argue his appeal to the extent of
Court fee pard within linutation, this ought to be put forward by him as
an alternative plea when the appeal 1s argued. But when this plea was
urged 1n review apphcatioa which was rejected on a wrong view of Jaw
and not on the ground that 1t was not urged in appeal, tt 1s open to the
High Court to allow 1t to be raisad in revision,

Mp. HasuaT Urran vs. Basti Bisr. 27

—S. 149—Appeal insufficiently stamped-it onght to be heard up to the
value of the Court Fee pard.—An appellant whose prayer for time to make
up deficient Court fee has been rejected ought to be heard up to the value
of the Court fee paid 1 time,

. Mo, HasMaT ULLAH vs. Basti Bisr. 27

—Several reliefs but not separately valued —Appellate Court will not
hear Suo motu—\Where the reliefs are several and are not separately valued
1t 15 not possible for a Court of Appeal to hear the appeal up to the value
of the Court fee paid within lumitation, suo motu without an application to
amend the memorandum of appeal

Mb, Haswar ULLail vs. Basti Bisr, 27

—S$. 151 and 0, 41, R, 19-~\WVhen the Civil Procedure Code prescribes
a particular procedure for setting aside a dismessal for default that prccedure
is exhaustive and section 151 cannot be used.

* NMaTiiRA Das. vs. KaLyax MaL. 7--H
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Civil Procedure Code (1808)—Contd.

—0, 6, R, 17—Antendment not ullowed to waive defanlt clause—\When

a plaintiff has once relied on the default clause he cannot afterwards be
allowed to amend his plaint so as to waive 1f.

ABDUL GHAN]. vs, AKBER Knan, 41

—0. 7, R. 7—Minor relicf can be granted where major relief claimed.
—1Where a major relief 1s claimed a minor relief can, if proved, be granted.
A plaintiff suing on sole ownership can succeed on proof of joint ownership.

* BENI GOPAL vs, Kanfiva LaL (SErn). 4-1

—0. 16—Witness residing out of British India-Non-attendance—
The provisions of O. 16 are not confined to witnesses residing in
British India. A Court cannot refuse to issue summons to withesses
residing outside British India, A Court cannot compel the attendance of
such witnesses and if such witnesses do not appear and the party requiring
them does not ask for a commission, a court will be justified tn proceeding
without thesn,

* MaGAN LAL (MR.) vs, JoHrl LaL (SeTh). 2—1

—0. 17,R. 1 = Counsel's engagement in an other Court—-As Counsel
frequently have to appear 10 more courts then one on the same day,
a request for postponement of a case ou this ground should ordmanly be
granted when this will not entail inconvemence to the other side or

dislocate the Judge's work.
* RaMa NAND. vs. Jar KisHan., 7—ll

—0. 20, R. 11—Instalments—interest—Instalments should not be
awarded unless some evidence 1s led of the defendants’ condition. When
instalments are allowed 1t 15 equitable to allow future interest.

* KANH1YA LAL. vs, Hunja, 11
it

—0. 21 R. 63 —Suit under—Posses<ion cl. t fee Rs. 10/-
When possess!oa is claimed ina swt under Q. 21, R"fOS C P. C. which
is based upon title the proper court fee payable 1s Rs. 10/-

CHAIBRI Bar vs. Noor MonammeD, 48

—0.21, R 86—Sale prozlamation.~The sale proclamation shall specifyas
fairly and accurately as possible the amount for the recovery of which the sale
is ordered, which shouldinclude all sums for future 1nterest and costs incurred
and due up to that date. Any suchsum not included in the sale procl ion
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Civil Procedure Code {1308)—Consd.

cannot be clatmed thereafter in that Darkhast except costs incurred and
allowed subsequent to the sale proclamation,
* POOSAMAL vs. HANGAMKOER. 5—II

—O, 41, R 19 & S, 151—\Vhen an appeal is dismissed for default the
proper remedy for its restoration 1s an application under O 41, R. 10 and
not Section 151. But when the appellant had no notice of the hearing he
can have resort to Section 151, becanse O, 41, R. 19 read with article 108
of the Limutation Acts pre-supposes the proper service of summons on the
appeilant.

* MATHRADAS vs, KaLvanyan, 7—IE

—0. 47, R. 1—~S8¢e 8. 774,
Contract Act,

—S. 70—~Applies to Doctor's fees.—It is not usual for a doctor to stipulate
for his fees. He would be entitled to a reasonable fees for lus services
unless they were intended to be gratmitous.

*RoY (Dr. }. M.) vs. GrRosH (Mr N, K) 4—I

—S8. 74 ~-[uterest from date of bond, on default, is penal—In so far as
nterest 1s to run from date of bond and not from the date of default 1t1s
penal. There 1s no law which forlnds allowing such interest.  Unless relef
can be granted uuder some statute such as the usuripus Loans Act or Sec,
33 of Aymer Laws Regulation, parties must be held to the terms cf their
contract.

*Moti LAL NAND LAt vs. Kepa, 4—I

—S, 251—Acknowledgment by one partier or contractor-—Authority
to bind others can be inferred—-The authonity of one partner to sign
acknowledgments so as to bind other partners may be inferred from
circumstances, The same principle applies to co-contractors.

PANCHU LAL vs. MoHAN LaL. 39

Co.ts,

—Of Execution—The most suitable time for claiming costs of Execution
is when the sale proclamation is drawn up, but a request made at any time
befoxe the Darkhast 1s finaily disposed of is not too late.

*PoosA MaL vs. Hancay Koer. 51



6 AJMER-MERWARA LAW JOURNAL.

Court Fees Act.

—~8 7—On allegations in plaint—A plaint should be stamped on the
allegations contained 1n 1t and not on the allegations of the defendant.

CHAIBRI Bal vs. Noor MoHaMMED., 46

—S8 7 Plawmntiff can always effect saving of court fees by reducing
his clawum 1f otherwise permissible— It is always open to a plaintiff or an
appellant to reduce his claim and effect a saving of court-fee if otherwise
permussible.  In so far as he submits to the decree appealed against, 1t
becomes final and the apneal 55 hmited to the amount in contest on which
alone court fee need be patd. It 1s for the court in each case to determine
whether the reduction s otherwise permisstble.

B. B. & C. L Ry. Co. vs. EDWARD MILLS Co. LTD. BEAWAR, 53,

—&ch I, Art 1,—Sch, I, Art 17 (i or vi)—scope of—When a first
appeal 1s rejected for failure to pay proper court fee or 1s dismmssed as time
barred for the same cause, Art 17 (1 or v1} of the second schedule has no
application and the second appeal should be stamped ad valorem under
sch. I, Art 1.
: HIRA LAL vs. HAZARI MAL JETHMAL. 16

—Sch, II, Art. 17 () —Possesston i1 sust under 0.21, R. 103 C. P. C.—
‘When possession 1s clatmed 1n a swit under O. 21, R. 103 C, P. C. whigh
1s based upon title the proper court fee payable 1s Rs, 10/- :

CHAIBRI Bal vs, Noor Mouamymep, 46

Criminal Procedure Code.

—5 237—Wrong section i complaint—conwviction under different
section not bad —The essence of a complamt 1s the facts set out inm it
The mention of a wrong sectton does not invalidate a private complamnt
and there 15 no reason why a different rule be applied to a complamnt filed
by an officer of Government. A conviction under S, 4711, P.C.ona
complaint under S. 193 I. P, C. 1s not bad 1f the conviction 1s based on the

facts set out in the complaint.
JAGATRAM vs. CROWN, 35

—53, 238, 537—Not applicable fo difference offences—When a man is
charged with one offence and without altering the charge 1s convicted of
another offence, different in kind, the conviction 1s bad ‘in law’. Section 537
of the Cr. P, C. cannot cure such a defect. =R

A. POOLAR vs, GATUR, 51
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Criminal Procedure Code—Cont.d.

—S 288—Statement as Evidence—If Evidence 1s to be used under
S. 288 a note should be made on the record at the time it is admutted.

*BUANWAR LaL vs. Sura) Karan, 2-1

—S. 367—Judgment shall contain reasons—Section 367 of Cr. P. C.
directs that the Judgment shall contan the Teasons for the decision.
Disregard of 1ts provisions makes a judgment bad 1n law.

A. I'OOLER 1s. GAFUR. 51

—%. 440—Applicant has no right to be heard~—An applicant has no
legal nght to be heard in support of his application.

JAGAT RaM vs, Crown, 38

—S. 837—Sce. under S, 238,
Criminal Trial,

—Identification of accused— \When an accused person is not known or
15 very shightly known to witnesses “his identification as the offendec must
be absolutely certain  The mere fact that at the parade the accused was
allowed to put on coat and cap of an unusual patternis no ground for failure
to 1dentify him 1f the witnesses had observed the accused sufficiently well.
*BHANWAR LAL vs. CrowN, 2—I
Divorce Act

—S. 7—Testtmony of a party requures corroboration—It is well recog-
nised law that in matrimonial matters the statements of parties require
corroboration,

*GARDER (Mrs E.) vs. GARDNER, 3—1
Execution,

—Execution—Executing court cannot question jurisdiction of the
court winch passed the decree—Exceptions—It 1s not open to an executing
court 1n Execution proceedings to question the jurisdiction of the court which
passed the decree. Two exceptions are: (1) when a decree 1s agamsta
dead person and (1) when a decree 15 of a foreign court.

NanD KISHORE vs. BHAIRON NARaN. 11
Interest.

—Agreement or statute.—Interest can only be awarded when there is
an agreement—express or implied—or when it 1s payable under some law
such as the Interest Act.

*KANHIYA LAL vs. HUuxja, 1
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Limitation Act.

—Sec. 5—Tume eatended for payment of deficit, suo motu, by conrt—
Pagient made after cxpiry of Limitation— Respondent not preciuded
Fron urging at hearing that appeal 1s time barred.—Where the court of
its own motion directs deficsent Court fee to be made up and court fee is
made up after the period of limitation has expired, 1t 1s stil open to the
other side to plead that the appeal is time barred. The hearing of the
appeal 1s proper time to urge ths objection.

HIRA LAL vs HAZARIMAL JETHMAL. 16

—Art 7 o0 102-—Washernan-—~Artisan or lebourer—A dhobi is not an
artisan or a labourer and a swit by him for services rendered 1s governed by
Art, 102 and not Art. 7. In absence of agreement a dhobi s eatitled to
reasonable remuneration for his services,

*TajaMAL Husaly vs, Mp. Bux., 1--1

—aAnt 75—Bond payable by instalments—Limitation runs from default
‘When a bond 1s payable by instalments the ordinary rule 1s that limitation
rans from default. Limistation 1s to be decided oa the clatm as set out 12
the plaint and not on a claim which might have been made.

ABDUL GHANI vs, AKBER Kran. 41

—Art 102—See under Art 7.

—Art. 168 When the appellant had no notice of the hearing he can have
resort to Section 151, because O 41, R 19, read with article 168 of the
Limitatioa Act pré-supposes the proper service of summons on the appellant.

*MATHRA vs. KALYAN MAL, 7-II
Practice,

—Appellate Court-—rot bound fo hear suo motn Appeal up to the value
on which court fees pard—An appellate courtis not bound suo moty to hear
an appeal upto the value on which the court fee 1s pad It is for the
parties to put their case before the court and 1t 1s not open to a party who
farled to claim a relief to say that 1t was the court’s business to giveitto
him without being asked to do so.

B. B. & C. L. Ry, Co. vs, EDWRD MirLs Co, LTp, Beawvr. 53

—Court Fees—deficient cantiot be recovered by attachment after decree
where after the passing of a decree 1t 1s found that the plaint was 1mproperly
stamped. 1t cannot be recovered by attachment of plaintiff's immoveable
property.

. "CHAGAN LAL vs. CHAGAN LaL, 3—I
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Practice—~Contd.

— Defictent Court  Fees—objection to—The hearing of the appeal isa
proper tine to urpe the obiectton that appealis time barred as deficient
court fees was paid after Linutation.

Hins Lat ve, Hazarisat JeTusar, 16

—Finding of fact—interfercnce—\When there is no cvidence at all for
the fact beld 1o be proved or where evrdence 85 disbelicved for no reason
at all the High Court will mtetfere.

PIKOO LAL VS, JATAN LAL. 1

—Finding of fact—no nterference—A\ finding of fact cannot be upset
merely an the ground that it is against the weight of evidence nor on the

fact that the yudge has not in s judgment referred to all the evidence
on the record.

PIROOLAL vs. JATANLAL. 1

—Interlocutory application—WWhen an interlocutory application is presented
not to the Judge in Court but te lus office, there 15 no duty cast on the
court to let the applicant know what orders have been passed on it—it is
for the applicant to come himself and enquire,

*ABDUL NABI KHAN vs. GENERAL MANAGER, CourT or Warps, 7—II

—Valuation of appeal—doubiful--\When 1t is doubtful how an appeal

‘is to be valued, the proper course for the appellant 1s to ask for the opinon
of the court,

HIRALAL vs HAzZARIMAL JETHMAL. 16

Provident Fund Act (XIX of 1925),

—S$.5—Not applicable when no outstanding nonunation—-When
nomination under Act IX of 1897 was revoked by S.69 of the Indian
Succession Act by martiage, S. 5 of Act XIX of 1925 has no application,

because there was not at the time when it came mto force any outstanding
nomination

Bray (GLORGE HENRY) vs. BRAY (Mgs.) 60
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Provincial Insolvency Act,

_ —S. 10 (t—a)—"Debt" includes secured dcbt—The word ‘debt’ mcludes
a secured debt. A Jebtor's petition under section 10 can therefore include
secured debts to make up the statutory total of Rs. 500/-

BHAGWAN Das vs Kana, 44

—8, 33 & 5. 59—Schedule rightly or wrongly framed—Payments can-
ot be questioned—I1f a receiver makes a payment towards a debt which is
entered in the Schedule, framed under S 33, such payment 1s according to
Jaw even though the debt 1s one which should not have been entered in the
Schedule, e. g. Schedule whether rightly or wrongly framed 1s Res Judicata
as regards payments actually made under 1t,

BADRI LAL vs, BARHTAWAR ALL 23

—5.35 & S, 37—Adjudication annuled— Refund of moneys pmd—
Inherent powers—Insolvent applied for discharge. The Judge annuled the
adjudication under S. 35 on the ground that the insolvent had not been nightly
adjudicated an 1osolvent as the major portion of the debts were due not from
the nsohient but his father. Subsequently 1nsolvent applied for refund of
mouneys paid out by the receiver to the creditors of his father This was
allowed under S. 37. Held, (1) though S. 37 does not itself authorise an order
of the nature made, yet m o far as such an order 1s based on the same
grounds as the order of annulment itself, the court has tnherent powers to
make 1t, (1} such an order must be made at the same time as the crder of

.annul t and not sub ly.

BADR! LAL vs. BAKHTAWAR AL 23

—8. 56 (2—b)—R, 's Co When an bered property
is sold by the Receiver in bankruptcy of uis own motion the receiver 1s
entitled to his commission only on the balance of the sale proceeds which
is available for distnbution ameng the unsecured creditors. But when a
“secured creditor comes to court and ashs that the Receiver should sell the
mortgaged property he does consent by necessary nnpheation to the Receiver
getting his commission on the whole sale proceeds.

*Birabu MaL Lovta (R, B, SETH) vs. PRapuvu Davar, 6-—II

S, 59~8ec under 8. 33.

—5.75 () ~Person aggricved—Meaning of —Whether appeal lies on
crror 1t procedure—A person ageneved must be a man who has suffered a
legal grievance, & man against whom a decision has been pronounced which
hias wrongfully deprived him of something or wrongfully refused hum some-
thing or wrongfully elfected lus title to something,
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Provincial Insolvency Act—-Contd.

A person cannot be sid to be agerieved by a legal error in procedure
only which does not affect his substantive nights,

Babstian BEGuy vs, Mr. FErMATMA Swarur., 32
Provincial Small Cause Court Act,

—S. 25—Plaint vague—~Dcfendant not getting it cleaved up—Plea
cannot be talen e reveston—A plamtff should not be allowed to set up a
cace at vanince with the plamt, but when a plaint 1s ambiguous and the
deferdant tuhes nosteps to get the ambnruity cleared u-, the defendant
Ishould not be termitted 10 revison to <et up that ambguity.

I'ancnu Lan s, Manvonax Lan, 33
Qabuliat,

—With transfer of possession—can form basis of reml suil—A
Qabuliyat signed by the tenant amouuts to an agreement to lease and
coupled with transfer of possession gives a cause of action for a rent swit.

Bra1 GoraL s, AnptL Ranvas, 43

Railways Act (IX of 1830),

—s. 72—Non delivery - Loss—The Rarlway must prove loss strictly
before 1t can claim the protection of a nisl: note,
B.B &C. L. Rv. vs, Bisyan Lar Motr Lat. §

—8. 72—Ruk Note Form H--Iisconduct—DBurden of #roof—The
consignor has to prove misconduct on the part of Raidways Cnmp:\ny's

servants
B.B.&C.1, Ry vs. Bisilay LaL MOTI La;, 5

—5.72- Risk Note Form H—Misconduct—Effect of —Disconduct on the
part of Railway Admumstration does not render the Raiway COmmny
liable under the Risk note.

B. B. & C. 1. Ry, vs. BisutN LAL Moy Li, §

—S5.72 Risk note X--Burden of proof—Ralway tnust pey, Loss—
Non-delivery does 1ot amonnt to loss - Mere non dehery does ot atsount
to loss. In swits based on non-delivery the Ralvay Comp_-,,Jy must ;»:a\'
loss affirmatively,

B, N. Rv.4 B, B. 4C. LRy, vs. S1Ta RaM Ajopyyy pp
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Railways Act (IX of 1890)—Coantd.

—8. 80—Liablity of other Railway--A Railway to whom the goods
were not 1n the first instance consigned cannot be beld liable unless the loss
is praved to bave occurred on its system.

B. N. Ry, &£ B. B. & C. 1. RY. vs. SITA RanM Ajopuva Persuan, 84

—S§ B0—Recerving Railway not agent—The Railway Company recetv-
ing a consignment for despatch to a place on another Railway is not an agent
of the Railway Company which has to deliver it,

B. N. Rv. & B. B. & C. 1. RY. vs. SITA RaM AJODHYA PERSHAD, 64
Stamp Act.

~S. 2 (i) and 17—An instrument which is stamped after execution is
not duly stamped,
ABHEY RaJ vs. NAND SinGH, 21

Tort,

—Libel—Damages—There are some cases in which proof of spectal
damage is unnecessary and these nclude the-imputation of a criminal
offence pumshable with impnisonment. .

*G. CORNELIUS vs. REv, LAKSHMI CHanp, 6—II

—Lihel—Privilege—Privilege other than absolute 1s n0 defence 1f there
is malice,
*G, CORNELIUS vs. REV: LAKSHMI CHaND, 6—H

Transfer of Property Act.

—S. 107—Qabuliat coupled witl transfer of possession—can Jorm
basts of suit— A Qabuliyat sigued by the tenant amounts to an agreement
to lease and coupled with transfer of possession gives a cause of action for a
rent suit.

BENI GoraL vs. ABDUL Raiman. 43
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Civil Second Appeal No 17 of 1933,

Berore Mr. D. R. NorMAN L C. s,

Piroo Lal son of Ladu Ram Brahmin of Pushkar -

. Appellant.
Tersus.

- Jatan Lal son of Clutar Mal, Brahnun (2) Mst. Har Piyari
widow of Ladu Ram Brahmn of Pushkar
Respondents.

Findog of fact—when can be interfered with in second appeal :

A finding of fact cannot be upset merely on the ground that it is against
the weight of the evidence nor on the fact that the judge has not in his
judgment referred to all the evidence, on the record. It isonly when there
15 no evider ce at all for the fact held to be proved or where evidence is
disbeliesed for no reason at all that the High Court will interfere in second

appeal.
Date of Judgment 22nd June 1933,

Counsel :—Mr. H. C. Sogam for the Appellant,
Mr. Mohan Lal Capoor for the Respondents,

Subject matter of the case.

Appeal against the judgment and decree dated the 15th
December 1932 passed by the Additional District Judge,
Ajmer in Civil Appeal No. 152 of 1929.

Order.—The only issue in this appeal relates to the
alleged adoption of appellant by respondent No. 2. T,
}ower appellate Court his held that the factum of adoptioy,
18 not proved, and that if it did take place 1t was not legay,
The finding that the adoption did not actually take place is

a finding of fact and therefore binding upon this court, - It /
true that neither of the Courts below have treateq the /
question in very satisfactory way. In para 4 of his K -
the tual Judge says.

I
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“I find that the factum of adoption has not been satisfac-
torily proved.”

But in para 6 he s1ys,

“It is however very likely that an adoption did happen.”

The Addittonal District Judge is more definite, but not as
definite as he should be. He begins by saying “as to the
factum I agree with the court below that the evidence as to
the ceremony is very discrepant and unrealiable”. 1 doubt
whether any ceremony took place at all”. But he then goes
on to say,

“So although there is no reliable evidence as to the
ceremony of adoption there is evidence that such a relation-
ship was sought to be established and was held by the lady
to have been established and in that sense it may be said that
the factum is proved”.

I have considered whether in view of this last remark
there is any finding at all on the factum of adoption. I think ’
however that this remark can only mean that the parties.
supposed that there was an adoption whereas in fact there
was none. This being so there is a finding of fact that the
adoption did not take place and as this finding is based on a
criticism of the evidence in favour of the adoption 1t 1s bind-
g on this court. A finding of fact connot be upset merely
on the ground that it 1s against the weight of the evidence;
nor on the fact that the judge has not in his judgment
referred to all the evidence on the record. It is only when
there 1s no evidence at all for the fact held to be proved or
where evidence 1s dishelieved for no reason at alj that this
court will interfere in second appeal. I would at the same
time invite the attention of both the courts below to the
importance of giving clear 2nd definite findings of fact together
with the reasons for those findings. If this were done much

trouble would be saved in this Court.
I confirm the decree of the lower appellate Court and
dismiss this appeal with costs.
Appeal dismissed.
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Civil Revision Application No. 39 of 1933.

Berore MRr. D.R. NORMAN L.C.S.

Mahendra Singh  Brothers Amntsar represented by
Sardar Sutendra Singh, Sardar Sarnagat Singh and Sardar
Tanendra Singh  mnor under the guardianship of Mela Ram
residents of Amnitsar, Punjab ... Applicants.

Versus

R.B.S. Tikam Chand son of R.B.S. Nemi Chand of

Ajmer . - «e Plaintsff,
and (2) Sardar _]aswanl Smgh son of Sardar Bahadur
Kishen Singh of Ajmer Opposite Party.

A of 'y te-whether entitles asslgnee to file a suit at

place of asignment:—

The assignment of a promissory note at a particular place is a part
of the cause of action and gives the assignee the tight to file a suit on the
promissory note at the place of assignment.

371 C 681
1933 Sind 179 (A.LR.)
22 Cal: 451 Foll:
65 1.C. 63
1929 Cal. 306 (A L.R.) Dist. .
Date of Judgment: 26 6 1933,
Counsel.—Mr. Jasoda Nandan for the Applicant.
Messrs Ghisn Lal and Lekh Ram for the ...Opposite Party.

Subject matier of the case.

Application for revision nnder Section 115 of the Code
of Civil Procedure against the’ order dated the 7th
December 1932, passed by the Additional District Judge,
Ajmer, in Misce: Case No. 11 of 1931.
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Order.—The question "which arises in this application is
whether the Additional District Judge Ajmer has jurisdiction
to try a smt based on a promissory note, solely on the ground
that the promissory note was assigned to the plaintiff at
Ajmer. The learned Additional District Judge held that he
has following the ruling in Manspalli Mangamma versus
Manepalls Satluraju (37 1.C. 631). A similar view has been
taken in Seth Wadhumal vs. Mallik Noor Alhmad (1933
Sind 179.) In Roghoonath Misser vs. Gobindnarain
(22 Cal 451) 1t was held that the endorsement of a hundi
(which corresponds to the assignment of a promissoy note)
was part of the cawse of action and gave the right to file a
suit at the place of endorsement On the other side Mr.
Jasodha Nandan has referred to Tekchand vs. Mahadeo
(65 1.C. 65) and Sew Baran Saw vs. Ram Charitra Dubey
(1929 Cal. 306) Neither of these cases1s to the point. In
the former case the question was whether the assignee of
pawned goods could demand that the goods be delivered to
him, where he resided, and on failure of delivery file a suit
at that place. In the latter case it was held that a clause in
the assignment of a prumussory note that the promissory
note was to be paid at a particular place did not give the
assignee the night to sue at that place. In neither case was
the question whether the assignee could sue atthe place
where the assignment was made in point. It may seem
somewhat unreasonable that the number of places at which
one party to a contract can sue the other should be liable to
be increased by the act of one party to other contract only.
I personally think that jtis, and had the matter been
resintegra 1 should have been inclined to decide other-wise,
But all the authority being on one side 1 feel bound to
follow it.

T he application is dismissed with costs.

Aptlication dismissed.
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Small Cause Court Revision Application
No. 13 of 1933.

Beroke Mr. D, R. NoruMan 1. ¢, s,

The B.B & C. 1. Railway Company through its Agent
at Bombay - oo e Applicant

Versus

Firm Bishan Lal Mot: Lal of Nayabazar, Ajmer
Opposite Party.

(a) Suit for non delivery-Whether Railway can claim protection of Risk Note

without proving loss:

In a swt for non delivery the Railway must prove loss strictly before
it can claim the protection of a Tisk-note,

3 A M. L. J. 3 Foll.

(b) Risk Note Form H—Whether misconduct of a Ralway Administration

renders it Hable there under.

Under Risk Note Form H the consignor has to prove misconduct on
the part of Railnay Company's servants. Misconduct on the part of
Railnay Administration does not render the Ralwav Company hable under
the Tusk note, The proviso 10 the nsk note which lays down that the
consignor need not prove mi: duct if such d on the part of the
Railway Administration or its servants can be inferred from the evidence
produced by the Railnay to disclose how the consignment was dealt with
while 10 its possession 1s as regards the words “Railnay admimstration”
incans stent with the Lody of the note and to that extent cannot be given
effect to,

54 Bom 105 Foll:

1930 Patra 559 (2)
1931 Cal: 734 (2) § A- LR

Dissented from B
Date of Judgment: 26.6-3
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Counsel: Mr. K. S, Mathur for the... ... Applicant,
Mr. Mohan Lal Capoor for the ofpostie party,

Subject matter of the case.

Application for revision under Section 25 of the Provincial
Small Cause Courts Act IX of 1887 against the Judgment
dated the 30th November 1932, passed by Railway Magist-
rate and Judge Small Cause Court, Ajmer in suit No. 16 of
1931,

Order—The suit out of which this application arises was
filed by opponent to recover the value of one bale of cotton piece
goods booked from Carnac Bridge to Kishengarh, and not
delivered. The defence of the Railway Company was that
the bale had been lost in transit and that it was protected
under risk note H. The material 1ssue framed was:——

‘Was the loss of the bale due to any misconduct of the
Railway Administration’s servants and is the
Railway Company bound to make good this loss ¥’

The Court directed that the Railway should first lead
evidence to show how the bale was dealt with. From
this evidence 1t would appear that 1t was loaded 1n wagon No,
15833 at Sabarmati; that the wagon was riveted and sealed;
that at Sidhpur Station the seal was found broken and rivet
missing; that the wagon wasresealed and checked at Abu Road
when two packages were found missing of which one was
consigned to the plaintdl. Evidence was further given that
the train was cheched i. ¢. the seals examned, at Kamli. The
presumption therefore was that the bale had been lost while
the train was running between Kamliand Sidhpur Stations.
The trial Court held that :—

(1) That there was misconduct on the part of the Railway
Admunistration in that the wagon was not pad-
JNocked;
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(2) That the Guard and the Chaukidars were guilty f’f
misconduct m not keeping A better look out orin
the alternative that the bale was never loaded at
Sabermat.

In this court the Ranlway company contend,
(1) that st shouid not have been ordered tolead evidence;

(2) that msconduct of its Administration does not render
the Radway hable,

(3) that any how there was no such nnsconduct;

(4) that there was no musconduct on the part of the
Company's sefyants

In reply the plaintff besides contesing the above points

has relied on the finding of the tnal Court that there was no
proof of loss.

1 propose to tahe this last point first. It was held in
Kanliya Ial Perbeen Chand V'S The B. N. Raidway (3AML]
3) that in a swit for non-delinery the Radway must prove loss
before 1t can daim the protection of a rick note. But the
issue 1n the trial court assumed loss and did not call upon the
Raslway to prove it and the plaintfl did not raise any objection
to the form of issue.  Mr. Mathur s therefore § think justified
in arguing that Joss was admitted and that the trial Court
ought not to have considered the point at all,

1 am morcover
satisfied that loss 1s sufficiently proved, It is argued that the
trial Court’s finding that 1t 15 not being one of fact ought to
be accepted

But that finding was not a definite one but
merely an alternative one and seems to be based more on the

trial Judges belief that the removal of the bale from a running
rain unobser

i ved wasan impossibility than on any reasoned
criticism of the evidence, The evidence of defendant's wit-
nesses 2,9, 10 and 11 shows that the bale arrived at Sabermati
in broad gu

age wagon No, 6285 and was tr

ansferred to narrow
guage wagon No,

15833, These witnesses were hardly
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cross-examined at all and I see no valid reason for discarding
their evidence, Mr. Mohan Lal then argues that proof that
the bale was loaded ina wagon and that 'the wagon was
after-wards found with the seals broken and the bale missing
is not proof of loss and cites Brindaban VS G. I. P. Railway
Company (1926 All. 363). But all that case decided was that
such evidence is not proof of robbery and the decision was
based on the technical distinction between robbery and theft.

I now come to the points taken by applicant. I do not
propose to deal with the first one namely whether the
Railway should have been asked to begin as Mr. Mathar
states that he does not want a re-trial. I am asked to lay
down a general rule but I consider -this unnecessary as
obvinusly in a case of loss the consignor can always compel
the R’al!\vay to begin by insisting on strict proof of loss,

The second point is whether misconduct on the part of
he Railway Administration renders the Railway liable
wnder risk note “H”. On this point there 1s a conflict of
whnes  To appreciate them it is necessary to summarize
e Risk note “H” frees the Railway
ss to a consignment from
f that such loss arises

he terms of the not&
:ompany from liabihity for any™
wny cause whatever except upon prd
‘rom the misconduct of the Ra:lway Aa:
Then {ollows a proviso compelling the
cases to disclose to the consignee how the consignment was
dealt with while in possession of the Railway. It concludes
as follows :—

inistration’s servanis.
ailway, in_ certain

“If misconduct on the part of the Railway Administration
or ils servants cannot be fairly inferred from such evidence
the burden of proving such misconduct shall lie upon the
consignor”. It will be observed that in main
expression used is the Railway Adwimstra'
while in the proviso the expression is the Ra./

’_tmh'on or its servants. .
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The first case on the pomtis B. B. & C. I. Railweay vs.
The Raynagar Spinning Weaving and Manufacturing Co.
(54 Bombay 105). In that case Kemp Ag. C. ]. pointed
out that what the consignor had to prove was not misconduct
on the part of the Admimstration but misconduct on the
part of the Company’s servants. He did not however refer
to the words used in the prowviso. The next case 1s B. N.
Railway Company vs. Hukumchand Hardat Rai (1933 Patna
559- 2). In that case James J. beld that the Railway was
I tble on preof of nisconduct on the part of its Administration.
He differed from the Bombay case as to the meaning of
misconduct but does not appear to have noticed the disting-
tion drawn therein between the Railway Admunistration and
the Company's servants.  The third caseis Secrelary of
State vs Dhokalmal (1931 Calcutta 734-2) in which the
Patna ruling was followed. Mutter J. noticed the distinctiog
between the two expressions referred to but held that the
Railway was liable for the misconduct of its Administratiog
in all cases covered by the proviso.

The trial Judge preferred the Calcutta view, but jn gy
judgment the correct view 1s taken in the Bombay caca, ‘j‘;
me the two expressions appear to be a contradiction in ersg
due to careless drafting or prnting. The two portiy.. of
the risk note are not inpari-materia. The first deyls vk
labilities the second with burden of proof. The firet o s
lays down that the Raiway 1s liable only upon ;}:7){,2!
certain thing, namely musconduct by its servareg i
proviso frees the consignor in.certain cases from 1 7;-,":', ;
of proving that thing afirmatively. So far all ;. “er ;,’.
the proviso also frees the comsignor from pros e o
thing namely misconduct on the part of the Alm
\':'hich thing will not under the main Portisn 2Finy she
liability of the Ralway. To that extenr o, .. .

. . SE pravien F
otiose and meaningless. It follows from theeizy gy cone
ing the risk note the main portion alone me. o

PR
hyther

‘fatien

P >
Y2 given £
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to so far as it is in contradiction with the proviso. For the
proviso is merely a rule of evidence and cannot confer a
substantive right. To say that a certain thing may be taken
as proved is not to say that it has any legal effect and the
proviso therefore cannot be taken to modify the precise
wording of the main portion.

1 am fortified in this conclusion by the fact that in the
former risk note ‘“H” the Railway were made expressly liable
for wilful neglect (now replaced by misconduct) on the part
of its Admimustration. The omission of these words from the
present risk-note cannot I think be accidental. There was
no proviso to the former risk note so its wordings cannot be
compared with that of the present risk nnte.

In this view of the law it is not necessary for me
to censider whether the failure to provide pad-lock was
misconduct on the part of the admimstration. But in my
view it was not. The trial Judge 1n coming to his conclusicn
omitted to consider the protection afforded by riveting. I
have been to Ajmer station and have in the presence of
counsel on both sides scen how the device works. In my
optnion it affords considerable protection and would prevent
the wagon’s door being opened by any but an expert thief
provided with the necessary tools. Obviously it wonld be
impracticable for the Railway to provide an individual pad-
Jock for cvery wagon and in my opinion a rivet affords
at least as much protection as a general pattern of pad-lock.

The last point is whether misconduct on the part of the
company’s servants is proved. Here again the trial Judge's
finding of fact is not definite but in the altermative, and is
based on his notien that the removal of large bales by thieves
must have been perceived by the Guard or the chaukidars.
But the trial Judge also admits that as the night was dark
and rainy the chavhtdars would not have seen anything if
they had been looking out, It is therefore not obvious how
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he infers from their not seeing anything that they were not
looking out. The noise made by the bale falling would not
be audible above the noise of the train and it may be
presumed that the bale was not removed from the side of the
line until the train had passed. If the Chaukidar had his
eye fixed on the wagons he might easily fail to notice the
bale lying by the side of the track. For these reasons I am
unable to hold that theft of the bale from the train while
it was runming was a physical impossibility or that failure
of the guard and chaukidars to observe 1t sets up a reasona-
ble inference of misconduct on their part. I think that the
trial Judge's finding on this point is not warranted by the
proved facts and ought to he set aside.

I allow the application set aside the decree of the trial
Court and dismiss opponents suit with costs throughout.

: Application allowed.

Civil Second Appeals No. 13 and 14 of 1933.
Brrore Mr. . R. NORMAN, 1. C. 5.

Lala Nand Kishore son of
Lala Sheo R'\j }\'\y1sthl C. S. A. 13/33.
of Ajmer )
Appellants.
Lala Kanhiya Lal son of
Lula Ram Gopal Kay C.S. A. 14/33
asth of Ajmer ...,
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Versus.

Lala Bhairon Narain and Sheoji*Ram sons of Lala Bhura
Mal Kayasth of Ajmer ... .Respondents.

Can Executing Court question Jurisdiction of court which passed the decree: If

so when,

It 1s not open to an Executing Court in Evecution proceedmgs to
question the jurisdiction of the Court which passed the decree  Two excep-
tions to this rule are appatent—{1} When a decree 15 against a dead person
and {2) When a decree 1s of a foreign Court, -

' 9 Rangoon 480.
44 Cal 627—Foll.
53 Cal* 166
1932 Cal 380 (A. I. R.) Dissented from.
Date of Judgment: 30-6-1933.
Counsel Messrs Jasoda Nandan and Kadshal Das for the Appellanis.
Mr. Ghisu Lal for the . .- Respondents,

Subject matter of the case.

Memo of appeal against the judgment and Decree dated
the 28th Novembar 1932, passed by the Additional District
Judge, Aymer in Civil Appeal No. 39 of 1932, '

Order.—These two appeals atise out of two applications
to execute a decree {or costs passed by this Court in Civil
Sccond Appeal No. 45 of 1928, That dicree crdered
Kanhtya Lal (appellant 1n C S. A No 14 of 1933) to pay
1/3rd and Nand Kishore (appollant 1o €S A No 13 of 1033)
to pay 2/3rd of the cos.s of the present respondents. The
applications to execute this decree were objected to on the
ground that the Judicial Commussioner had no jurisdiction to
hear the appeal and pass the decree. The trayl Court
overruled the objection and its decision was upheld in appeal
by the learned Additional District judge.
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The learned Additional District Judge has held that the
jurisdiction of a Court passing a decree can be questioned 1n
execution but that in the present case the decree was not
without jurisdiction. In view however of certain recent
rulings the former proposition requires consideration, In
my view 1t is not opzn to an executing Court to question the
junsdiction of the Court wlich passed the decree,

In Kalipada Sarkar Vs Hare Mohan Dalal (44 Cal 627)
it was souzht 1 execution to challenge a deciee on the
ground thit the judgment-debtor was a lunatic and had not
baen propaily represznted at the tnal.  The Court held that
the decree could not be chllenged and remarked :(—

“WVe are of opinion that the safest cowse to follow is to
adhere ngidly to the established principle that every order
and judgment, however erroneous, is, in the words of Lord
Cottenham 1n Chuck vs. Cremer, good until discharged or
declared inoperative, and that the excution Court cannot
enquire 1nto the validity or propriety of the decree

In Gorachand Haldar vs. Prafulla-Kumar Roy (53 Cal.
165) a mortgage decrec had been passed as regards land over
which 1t was held that the Court had no junisdiction, The
decree being challenged in exceution the following point was
referred to a Full Bench.—

“Vhere a decree having been passed by a Court having
no jurisciction to pass st s void and nallity 1s the exscution

Court comp:tent to question 1ts  valichty and  refuse to
exccute 1t 1"

The point was decided 1n a very shott judement.  Walm-
sley J. after emphasizing the difierence between want of
junisdiction and the irregular exercise of 1t said —

I think it may be said that the correct view, and the
view for wiich there 1s a strong current of authonity, is that
where the decree presented for execution was made b_\;‘
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Court which apparently had not jurisdiction, whether pecu-

niary or territorial or in respect of the judgment-debtor's

person, to make the decree, the executing Court is entitled to

refuse to execute it on the ground that 1t was made without

jurisdiction. Within these narrow limits I think that the.
executing Court is authorised to question the validity of a

decree.”

With all due respect it is not easy to reconcile these
remarks with those quoted from the judgment in Kalzpada
Sarkar vs. Hari Mohan Dalal. That case though cited both
in the referring judgment and in arguments, was not referred
to by Walmsley J.

In Amalabala Dasi vs. Sarat Kumar:-Das: (1932 Cal. 380)
the Court followed Gora Chand Haldar vs. Prafulla Kumar
Roy but explained the meaning of “apparently” as used in that
case. They held that want of jurisdiction inust appear from the
decree itself (including the papers relevant for understanding it)
and that if the want of jurisdiction could only be proved by
evid2ance 1t could not bz raised 1n execution.

The same point came before a Full Bench of the Rangoon
High Court in § A. Nathar vs. S. R.Samson (2 Rangoon
480). The Court dissented from the decision in Gora Chand
Haldar vs. Prafulle Kumar Roy and held that aa executing
Court could not challenge the validity of a subsisting decree
passed by a Court duly constituted by law,

The last case is Kalichararn Swgha vs. Bibhutibhushan
Singha(63 Calcutta. 191_). There the decree was contested
in execution on the ground that the judgment-debtor was at
the time of the suit a Junatic. Costello J. held that the decree
could not be challenged on this ground because the want of
jurisdiction was not apparent in accordance with the meaning
given to that word in Amalabale Dasi vs. Sarat Kumari
Dasi. But he also quoted a portion of Page C. J's judgment
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m S. A. Nathan vs. S. R. Samson which held that Gora
Chand Haldar vs. Prafulla Kumar Roy was wrongly decided
and continued “{Vith the views expressed in that passage
I respzctfully agree.”” In view of these remarks by a Judge
of the same Court the authority of Gora Chand Haldar's
case is considerably shaken.

In the remaining cases cited before me though there are
expessions in them approving of the view taken in Gora
Chand Haldar vs. Prafulla Kumar Roy yet on the facts it
was held that the decree counld be challenged. The remarks
in favour of the view in Gora Chand Haldar wvs. Prafulla
Kumar Roy were thus obiter and I do not think 1t necessary
to cite those rulings.

In my judgment the correct view is taken in 8. A. Nathan
vs. S. R. Samson. As Page C. ]J. points out if a decree is
allowed to be challenged in execution, the effect 15 really to
constitute a further Court of appeal. The Court which passes
a decree has junsdiction to decide whether, it has or not
jurisdiction, and the fact that 1t passes a decree is a finding,
explicit 1f the point 1s raised, imphcit 1f 1t 1s not, that the
Court has junisdiction. Page C. ], also points out that there
is no logical ground for the distinction between want of
jurisdiction which is apparent and that which must be
established by evidence. If the plea of want of jurisdiction
is a vahd one then 1t ought not to be shut out on the ground
that the investigation of 1t will cause the Courta good deal
of time and trouble,

Further the word “jurisdiction” 1s one on which a wide
interpretation has been put as can be seen from a pernsal of
any commentary on Sec, 115 Ciwil Procedure Code. In the
same case Carr J. points out that under Sec. 3 of the Limita-
tion Act a st instituted out of time must be dismissed even
if limitauion has not been set up as a defence. It is thus
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arguable that a decree passed in a time barred suit is passed
without jurisdiction.  Yet it has never been suggested that
this point can be taken i execution.

For the above reasons I hold therefore that 1t is not open'
in execution proceedings to question the jurisdiction of the
Court which passed a decree. This proposition is subject to
the exceptions pointed out 1n 8. A. Nathan vs. S, R. Samson,
For example a decree against a dead person cannot be
executed and the rule will not apply to a decree of a foreign
Court which 1s executable in British India. The first is not
really an exception since as pomted out by Page C.J. the
real reason why such a decree cannot be exccuted 1s that
there isno body against whom 1t can be executed. The
second apparent exception arises because foreign Courts are
not governed by the provisions of the Civil Procedure Code.

As 1 take this view of the law 1t 15 unnecessary to discuss
whether this Court had or had not jurisdiction to hear Civil
Second Appeal No. 45 of 1928.

The appeals fail and are dismissed with costs

Appeals dismissed,

Civil Second Appeal No. 65 of 1932,

Brrorrc Mr. D. R. NorMAN LC.S,

Hira Lal son of Roop Chand Mahajan of Beawar
Applicant.
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Versus

Firm Hazari Mal Jeth Mal of Beawar through its pro-
prietor and manager Panna Lal son of Fateh Chand Mahajan
of Beawar e ' Respondent.

(a) Court-fee Act-Article 17 of the Second Schedule. Application of:

When a first appeal is rejected for failure to pay proper Court fee or
is dismissed as time-barred for the same cause, article 17 (1) or {6) of the
second schedule has no application and the second appeal should be stamped
advalorem under article I of the first schedule,

1927 Nagpur 100 (A.I R.) Dissented from.

(6) Valuation of appeal doubtful, Proper procedure.

When it 1s doubtful how an appeal 1s to be valued the proper course
for the appellant 1s to ask for the opinion of the Court.

{c) Time extended for payment of deficit, suc motu by Court-Payment made

after expiry of limitation-is respondent precluded from urging at hearing that appeal
is time barred,

Where the Court of 1ts own motion directs dificient Court fee to be
made up and Court fee 1s made up after the period of limtation has
expired, 1t 1s still open to the other =ide to plead that the appeal 1s time-
batred. The hearing of the appeal 1s a proper time to bring fornard this
objection.

C.S.A, No .4 of 1929, (Het Ram versus Madho Lal) and Civil
Rewision No. 12 of 1933, (B.B. & C.1. Railway versus
The Edward Mlls) Foll:

1923 Mad: 82, Dissented from

Date of Judgment 30 6-1933.
Counsel Mr, Jasoda Nandan for the = . Appellant,

Mr Mohan Lal Capoor for the ... .. Respondent,
Subject matter of the case.

Memo of appeal against the Judgment and Decree dated
the 19th August 1932, passed by the Additional District
Judge, Aymer in Civil Appeal No. 177 of 1929,
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Order.—In this second appeal a preliminary objection is
taken that it is not properly stamped. Respondent filed a
suit to recover Rs. 1534 and obtained a decree. Present
appellant appealed but his appeal was rejected as time
barred because he did not pay the full Court fees within the
period of limitation. Appellant has now preferred this
second appeal on a stamp of Rs. 10/-. The memo of appeal
states that “the valuation in second appeal is incapable of
valuation” and that 1t is therefore stamped under Art. 17 (6)
of Schedute 11 of the Court Fees Act.

2. Mr. Jasodha Nandan for the appellant has been able
to quote one authority only Govinda vs. Bansi Lal (1927
Nag. 100). In that case a first appeal was rejected for failure
to pay proper Court fees and it was there held that Art. 17
(1) or (6) apphed to an appeal from the order of rejection.

3. Mr. Mohan Lal for respondent distinguishes that case
on the ground that here the appeal was rejected as time
barred. Looking to the ratio decidend: of the case I do not
think the distinction 1s warranted. But I am not able to
agree with the decision. Art. 17 applies toa plaint ora
memorandum ot appeal in certain kinds of smts,  Admittedly
the present suit 1s not out of those kinds. On the other hand
1 sce no difficulty in applying Art. I of Schedule I.  Appellant
desires relief to the extent of Rs. 1534/-. It is truc that
success in this appeal will not of itself give appellant that
relicf, since this Court could only pass an order of remand.
But it 1s equally true that unless appellant succeeds in this
appeal he cannot get that relief. I therefore think it fair to
say that the value of the subject matter in dispute is
Rs. 1534/-. To hold otherwise would be to hold that an
appeal against any decree decided on a preliminary point
would not fall under Art. [ of Schedule 1. Further Sec. 13
of the Court fees Act which provides for refund of Court fees
when a suit or an appeal is remanded relicves appellant of
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any hardship he might suffer by having to pay full Court fees
for a proceeding which cannot alone give him the required
relief.

4. 1 therefore uphold the prehminary objection,

5. Mr. Jasodha Nandan then asks that he may be
alloned under Sec. 149 Civil Procedure Code to make up
the deficiency in Court fees. Mr. Mohan Lal argues that
appellant cannot be said to have acted in good faith, since he
had no good authority for the view he took, When itis
doubtful how an appeal 1s to be valued the proper course for
the appellant is to say that he 1s doubtful and ask for the
opinion of the Court., Appellant has not done this. But his
appeal memo does state definitely how his valuation was
artived at. Iam therefore inclined to grant time under
Sec. 149, but appellant must pay costs of this hearing which
I assess at Rs. 50/-

6. Iallow appellant 15 days time to make up the deficit
Court fees. The costs of this hearing must also be paid into
Court within 13 days.

Final Order.—This is a second appeal against the decree
of the learned Additional District Judge dismissing appellant’s
first appeal as time barred. The facts are briefly as follows:-

The appeal was filed on 21-3-29. The proper court fee
was Rs 157/8/- but stamps of Rs. 5/- only were attached.
There was no prayer for time to make up the deficit. The
deficit wos pointed out by the office on 15-4-20 and an order
was made duecting appellant to make good the deficiency by
2-5-29, by which date the petiod of imtation for the appeal
had expired. No one appeared on that date but on 4-3-29,
Mr. Jasodha Nandan appeared and asked for an extens:on of
time which was granted til} 16-3-29. There was no appear-
ance on that date, nor on the next date but two extensions
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were none-the-less given. On 22-7-29 a further extension was
granted and the deficit was eventually made good on 29-7-29.
\Vhen the appeal came on for hearing respondent objected
that 1t was time barred and this view was upheld by the
learned Additional District Judge,

The first point taken is that cnce the Court has allowed
full Court-fee to be paid the payment relates back to the
presentation and the appeal is 1n time. This point was
considered by Shannon J.C.in Hel Ram VS Madho Lal
(C. S. A. No. 4 of 1929) aud again by me in the B. B. 6 C. I.
Ry. VS The Edward Hulls (Civil Revision No. 12 of 1933).
In both cases 1t was held that. where the Court of its own
motion directs deficient Court fee to be made up, and that
Court fee 1s made up after the period of hirritation has expir.ed.
it is open to the other side to plead that the appealis tirae
barred. I would observe here that DMr. Mohan Lal for
respondent contends that when the Court grants an ex-parte

. extension of time after considering an application put forward
by the appellant it is sull open to the respondent to contend
at the hearing that the appeal was time barred. It s however'
unnecessary to consider that point here.

In view of the two rulings of this Court already quoted, I
asked Alr. Jasodha Nualan whether this case can be distingui,
shed. He rephed that those rulings only hold good when an
immediate application is made by the respondent. This was
done in ITet Ram’s case but not inthe B. B & C. [ Ry. vs
The Edward Mills.  1n support of the distinction Mr., Jasodha
Nandan relies on Murugappa Neaicker vs Thayammal
(1923 Madras 82) in whiBh it was held thatst an appeal is
admitted after limitation by an order of the Court the other-
side must at once apply for setung aswde that order and can-
not wait until the appealis set dowh for hearing. In that
case Court's order appears to have been made on an applica-
tion by the appellant and it was beld that the respondent
must have had notice of it. In the present case there is
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nothing to show that the respondent had notice. It is true
that in 1932 he appeared to contest a stay order but 1t does
not follow that for that purpose he went through all the papers
of appsal. Inany case with all due respect 1 am not inclined
to agree with that ruling. In my judgment the hearing of the
appeal is the proper time to bring forward all objections
whether they be prehminary or go to the root of the matter.

My finding then 1s that respondent was entitled to object
that the appeal was time barred.

The next question 1s whether appellant should have been
given the beneht of Sec. 5 of the Limtation Act. Appellant’s
case is that he lost the stamp and could not raise money for
another stamp. This coatention 1s not supported by an
affidavit. If it were so it was the duty of appellant to state this
fact when he filed his appeal and to ask for an extension of
time then. Further no explanation has been given of the
appellant’s subsequent fajlure to appear twice and pay the
money. It 1s unfortunate that the Court did not reject his
appeal then and there, but its omission to do so cannot
prejudice the rights of the respondent. I hold that the appellant
hdd made out no case under Sec. 5 of the Limitation Act.

; I confirm the decree of the lower appellate Court and
dismiss this appeal with costs.

Appeal disnussed.

Smail Cause Court Revision Application
No. 57 of 1933.

BEFORE MR, D R. NORMAN. L. C.S.

Abhey Raj son of Mool Chand Mahajan of Bhagwanpura
Plantiff-Applicant.
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Versus.

Nand Singh son of Bhar Singh Rajput of Nand
Defendant, Opposite Pariy.

Stamp Act—Instrument stamped after execution—Whether duly stamped.

By virtue of the provisions of sectton 2 {11) read with sectioa 17 of |
the Indian Stamp Act 1t follows that an instrument which 1s stamped after
execution 1s not duly stamped.

6 B. L. R 699 Dist:
Date of Judgment; 12-7-33.

Counsel : Mr. Milap Chand for the Applicant
Mr. Lekh Ram for the Opposite party.

Subject matter of the case,

Application for revision under Section 25 of the Provincial
Small Cause Courts Act against the judgment and decree
dated 15th March 1933, passed by the Judge Small Cause
Court, Ajmer in S. C. C, Case No. 3502 of 1932.

Order.—Applicant filed a suit on a Kkata Baqus. The
trial Court dismissed 1t on the ground that the stamp was
affixed two months after execution. It 1s contended before me.

(1) That the stamp was affixed at the time of execution;

(2) That it 1s immaterial when it s affixed as long as it
was affixed before the Khata Bagqu: was put in
evidence,

I will deal with the second point first. By Section 35 of
the Stamp Act any instrument chargeable with duty may
not be admitted in evidence unless duly stamped. Sec. 2 (11)
provides that an instrument 1s not duly stamped unless a -
stamp has been affived or used 11 accordance with the law.
Sec. 17 provides that all instruments chargeable with duty
and exceuted in British India shall be stamped before or at
the time of execotion. It folfows therefore that an instrument
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stamped after execution is not duly stamped. Moti Lal
Shive Lal vs. Jagmohandas (6 B. L. R. 699) relied on by
AMr. Milap Chandra deals with an instrument which was not
‘executed in British India and the ruling is therefore disting-
uisheable. But on facts I find myself unable to agree with
the trial Court. The stamp is placed in the middle of the
document and the writing of the document goes over it. If
the stamp had been affixed later one would expect to find
~writing under the stamp I had the stamp removed m Court
and there was no such writing.

Mr. Lekh Ram suggests that a blank space might have
been left with a gap in the wrnting. But this seems highly
unlikely. I am not prepared to rely on the ewidence of a
single witness that the stamp was affixed later on.

I allow the application and remand the case for retrial.
Costs of this application to be costs in the case.

Application allowed and case remanded for re-trial.

Miscellaneous Civil Appeal No. 25 of 1933,
AND
Civil Revision Application No. 106 of 1933.

BEerorRE MR, D. R, NORMAN. 1. C. S.

Badn Lal son of Seth Birdhif C. S. A. 25/30
Chand and Kalyan Mal| Treatedas Cvil
son of Kichan Lal Maha-{ Revision No.118} Appellant.

Jan of Ajmer, Ghasiy of 1933.
Bazar

(2) Ram Bhajan son of Sheo
Karan Mahesr1 of Ajmer

at present residing at
Jodhpur .

C. R. A. 106/33 ] Applicant.
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Versus.

S, Bakhtawar Ali son of Mardan Ali of Ajmer
' Respondent.

Provincial Insolvency Act, sections 33, 37 and 59 interpretation of
Facts: B

One Bakhtawar Al was adjudicated an insolvent in 1916, A schedule
of debts was framed and payments were made by the receiver from time to
time 1n accordance therewith, . In 1932 the insolvent applied for discharge,
The Judge held that the insolvent had not been nghtly adjudicated an in-
solvent as the major portion of the debts were due not from him® but from
his father. The Judge therefore annuled the adjudication under section 35
of the Provincial [nsolvency Act on 25th November 1932, On 16-1-1933
the 1nsolvent apphed for a refund of moneys paid out by the receiver to the
creditors of his father, The Judge purporting to act under section 37 allowed
the application and the Additional District Judge confirmed this order on

appeal.

On revision held :

(a) Though section 37 of the Provincial Insolvency Act does nat itself
authorise an order of the nature made, yet 1o so far as such an order is based
on the same grounds as the order of annulment 1tself, the court has tnherent
powers to make it,

{b) But such an order must be made at the same time as the order of
annulment and not 1n any subsequent proceeding.

1933 Patna 84 (A.LR.) Distinguished.

{c) Payment duly made means made 11 accordance with law. Section
59 lays down that 1t is the duty of the receiver to distribute the insolvent’s
property among his creditors whose debts have been proved and included
1n the schedule framed under section 33. Therefore, f a receiver
makes a payment towards a debt which is entered 1n  the schedule
such a payment is made according to law even though the debt 1s one which
should not have been entered in the schedule.  In other words the schedule
whether nightly or wrongly framed is resjudicata as regards payments
actually made under 1t,

Date of Judgment : 14-7-1933,

Counsel : Messrs Jasoda Nandan and Kaushal Das for the
Applicants,
R.S. M. Mithan Lalfor the Respondent,
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Subject maiter of the case.

Appeal against the order dated 29th May 1933 passed by
the Additional District Judge Ajmer in Insolvency Appeal
No. 42 of 1933.

Judgment.—Ciii Appeal No. 23 of 1933 and Civil
Revision No. 106 of 1933 anse out of the same judgment.
The facts are briefly as follows :—

One Bakhtawar Al was adjudicated an insolvent in 1916,
A schedule of debts was duly framed and the Receiver made
payments to the creditors from tume to time in accordance

therewith. -in 1932 Bakhtawar Ah appiied for his discharge.
On the application commyg up for hearing the Judge held that

he had not been nightly adjudicated an insolvent since the
major proportion of the debts that he had shown in his
schedule were due not from him but from his father, The
Judge therefore nstead of granting a discharge annulled the
adjudication under Sec 35 This was on25th November 1932,
On loth January 1433 Bakhtawar Ali apphed for a 1efund of
moneys paid out by the Receiver to those creditors who had
been held to be cieditois of his father only, The Judge
purporting to act under Sec, 37 of the Insolvency Act allowed
the apphcation and the Additional District Judge confirmed
this order on appeal. Two of the creditots have picferred
appeal No, 25 of 1933 and the third Revision No. 106 of 1933.
1 do not think a second appeal lies but I am willing to treat
it as a revision application.

The points taken on Lehalf of the creditors are as follows:-

(1) The Court had no junischction at all under Sec. 37
to pass the order complained of;

(2) If it has jurisdiction to make the order it could only
make it as part of the order of annulment and could
not puss a subsequent order;
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Versus.

S. Bakhtawar Ali son of Mardan Ali of Ajmer
' . Respondent.

Provincial Insolvency Act, sections 33, 37 and 59 interpretation of
Facts:

One Bakhtawar Ali was adjudicated an insolvent in 1916, A schedule
of debts was framed and payments were made by the receiver from time to
time 1n accordance therewith, . In 1932 the insolvent applied for discharge,
The Judge held that the insolvent had not been rightly adjudicated an in-
solvent as the major portion of the debts were due not from him® but from
tus father. The Judge therefore annuled the adjudication under section 35
of the Provincial Insolvency Act on 25th November 1932. On 16-1-1933
the insolvent applied for a refund of moneys paid out by the receiver to the
creditors of hus father, The Judge purporting to act under section 37 allowed
the application and the Addit:onal District Judge confirmed this order on
appeal.

On revision held ¢

() Though section 37 of the Provincial Insolvency Act does not itself
authorise an order of the nature made, yet 1n so far as such an order s hased
on the same grounds as the order of aunulment tself, the court has inherent
powers to make 1t, ’

{b) But such an order must be made at the same time as the order of
annulment and not 1n any subsequent proceeding.

1933 Patna 84 (A.LLR.) Distinguished.

{c) Payment duly made means made 1n accordance with law. Section
59 lays down that 1t s the duty of the receiver to distribute the msolvent's
property among  his creditors whose debts have been proved and included
in the schedule framed under section 33. Therefore, if a receiver
makes a payment towards a debt wiiuchis entered 1n  the schedule
such o pavment is made according to law even though the debt 1s one which
should not have been entered 1n the schedule. In other words the schedule
whether nightly or wrongly framed 1s resjudicata as regards payments
actually made under it,

Date of Judgment : 14.7.1933,

Counscl : Messts Jasoda Nandan and Kaushal Das for the
Applicants,
R, S. M, Mithan Lalfor the Respomdent,
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Subject matler of the case.

Appeal against the order dated 2th May 1933 passed by
the Additional District Judge Ajmer in Insolvency Appeal
No. 42 of 1933.

Judgment.—Civil Appeal No. 25 of 1933 and Civil
Revision No. 106 of 1933 arise out of the same judgment.
The facts are briefly as follows :(—

One Bakhtawar Al was adjudicated an insolvent 1n 1916,
A schedule of debts was duly framed and the Receiver made
payments to the creditors from time to time in accordance

therewith. 4n 1932 Bakhtawar All apphed for his discharge.
On the application coming up for hearing the Judge held that

he had not been rightly adjudicated an nsolvent since the
major proportion of the debts that he had shown in his
schedule were due not from him but from his father. The
Judge therefore nstead of granting a discharge annulled the
adjudication under Sec 35 Thus was on 25th November 1932,
On 16th January 1933 Bakhtawar Al apphed for a refund of
moneys paid out by the Receiver to those creditors who had
been held to be creditors of his father only. The Judge
purporting to act under Sec. 37 of the Insolvency Act allowed
the application and the Additional District Judge confirmed
this order on appeal. Two of the creditors have pieferred
appeal No, 25 of 1933 and the third Revision No. 106 of 1933.
I do not think a second appeal lies but I am willing to treat
it as a revision apphcation,

The points taken on behalf of the creditors are as follows:-

(1) The Court had no jurisdiction at all under Sec. 37
to pass the order complained of;

(2) If it has jurisdiction to make the order it could only
make it as part of the order of annulment and could
not pass a subsequent order;
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' Versus.

S. Bakhtawar Ali son of Mardan Ali of Ajmer
: Respondent.

Provinclal Insolvency Act, sections 33, 37 and 59 Interpretation of
Facts: .

One Bakhtawar Ali was adjudicated an insolvent in 1916. A schedule
of debts was framed and payments were made by the receiver from time to
time 1n accordance therewith. . In 1932 the 1nsolvent applied for discharge,
The Judge held that the mnsolvent had not been nightly adjudicated an in-
solvent as the major portion of the debts were due not from him™ but from
s father. The Judge therefore annuled the adjudication under section 35
of the Provincial Insolvency Act on 25th November 1932, On 16-1-1933
the insolvent apphed for a refund of moneys patd out by the receiver to the
creditors of hus father, The Judge purporting to act under section 37 alloned
the application and the Addit:onal Distnict Judge confirmed this order on
appeal.

On revision held ¢

() Though section 37 of the Provincial Insolvency Act does not itself
authorise an order of the nature made, yet 1n so far as such an order 1s based
on the same grounds as the order of annulment 1tself, the court has nherent
powers to make 1t, :

(b) But such an order must be made at the same tims as the order of
annulment and not 1n any subsequent proceeding.

1933 Patna 84 (A.LR.) Distinguished.

(c) Payment duly made means made 1n accordance with law, Section
59 Jays dow n that it is the duty of the receiver to distribute the msolvent's
property among  his creditors w hose debts have been proved and included
in the schedule framed under section 33. Therefore, if a receiver
makes a payment towards a debt wlhich s entered i the schedule
such a payment 1s made according to law even though the debt 1s one which
should not have been entered 1n the schedule, In other words the schedule
whether nightly or wrongly framed 1s resjudicata as regards payments
actually made under it,

Date of Judgment : 14.7.1933,

Counsel : Messrs Jasoda Nandan and Kaushal Das for the
Applicants,
R. S. M, Mithan Lal for the Respondent,
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Subject matter of the case.

Appeal against the order dated 20th May 1933 passed by
the Additional District Judge Ajmer in Insolvency Appeal
No. 42 of 1933.

Judgment.—Civil Appeal No. 25 of 1933 and Civil
Revision No. 106 of 1933 anse out of the same judgment.
The facts are briefly as follows (—

One Bakhtawar Al was adjudicated an insolvent i 1916.
A schedule of debts was duly framed and the Receiver made
payments to the creditors from time to time 1in accordance

therewith. <In 1932 Bakhtawar Ali apphed for his discharge.
On the application coming up for hearing the Judge held that

he had not been rnghtly adjudicated an insolvent since the
major proportion of the debts that he had shown in his
schedule were due not from him but from his father. The
Judge therefore instead of granting a discharge annulled the
adjudication under Sec 35 Tis was on 25th November 1932,
On 16th January 1933 Bakhtawar Ali apphed for a refund of
moneys paid out by the Receiver to those creditors who had
been held to be creditois of his father only., The Judge
purporting to act under Sec. 37 of the Insolvency Act allowed
the application and the Additional District Judge confirmed
this order on appeal Two of the creditors have pieferred
appeal No, 25 of 1933 and the third Revision No. 106 of 1933,
T do not think a <econd appeal les but I am willing to treat
it as a revision application.

The points tahen on behalf of the creditors are as follows:.

(1) The Cowt had no jurisdiction at all under Scc. 37
to pass the order complained of;

(2) If 1t has junisdiction to mahe the order it copld only
make 1t as part of the order of annulment and ¢ ,uid
not pass a subsequent order,
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(3) The payment was duly made within the meaning of
Sec. 37;

(4) The trial Court made nd proper enquiry;

) (5) Respondent having admitted the debts is estopped
from disputing them.

In view of my decision on the third point I propose to
deal with points (1) and (2) very briefly Section 37 does not
1tself authorise an order of the nature made, nor has any
parallel case been quoted. In so faras such an order is based
on the same grounds as the order of annulment I think the
Court has inherent powers to make it. But I think such an
order must be made at the same time as the order of annul-
ment and not n any subsequent proceeding. For it might
easily happen that an order of refund might be challenged on
grounds which 1f good would make the annulment bad and
yet the Court would not be able to interfere with the annul-
ment, In fact in the present case R.S.Mithan Lal bas.
argued that the Insolvent’s title to the money was settled in
the annulment proceedings and cannot be gone into now. He
has quoted 1933 Patna 84 as an authority that the Court can
pass orders further under Sec. 37 subsequent to an annulment
order. But in that case the supplementary orders were orders
for the vesting of the Insolvent’s estate for which Sec. 37
specifically provides, and the case if 1t is correctly decided
about which I have doubts may be distinguished on that ground.

1 now come to the third point. “Duly made" means made
in accordance with law  Sec. 59 lays down that it js the duty
of the Receiver to distribute the Insolvent among the credi
tors entitled thereto.  See. 33 provides for the !ramin,r,;by the
Court of a schedule of persons who have proved themselves
to be creditors and of their debts. Therefore if a Receiver
smakes a payment towatdsa debt which is entered in the
schedale 1t scems clear to me that such a piyment is made
according to law even though the debit is bne which should
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not have been entered in the schedule whether rightly or
wrongly framed is resjudicate as regards payments actually
made under it.

In view of my findings on points (2) and (3) it is not
necessary to discuss the last two points.

I allow the applications and set aside the orders of the
Courts below directing a refund. Opponent to pay costs in

all Courts,
Application allowed.

Civil Revision Application No. 54 of 1933.

Brrore MR, D R NorMmAN, LCs.

Mohammed Hasmat Ullah son of Qudrat Ullah of Ajmer
Applicant.

Versus

Mst. Basti Bibi w/o S. Lal Mohamed of Ajmer (2) Sher
Mohamed Ahalmad Assistant Commissioner’s Court, Ajmer
(3) Mukhtar Mohamed Naib Vakil Sirohi State Mount Abu
(4) Siraj Mohamed (5) Zahoor Mohamed sons of Lal
Mohamed (6) Akhtar Mohamed c/o \Iul\h{am Mohamed
Mount Abu and (7) Murad Bano d/o Lal Mohamed
Opposite pariy.
(2) Reviston grouads of.— '

\Vhen no reasons are given by the lower Court for its decision it'is
open to the High Court to go 1nto the point even 1n reviston -
(b) Full court-fee not paid-Whether appellant has a right to be heard e tothe

value of the Court-fee paid: ’

An appellant whose prayer for time to make up deficient Court fe€ has
been rejected ought to be heard up to the value of the Court fee pakliin
time.
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(3) The payment was duly made within the meaning of
Sec. 37;

(4) The trial Court made né proper enquiry;

\

(5) Respondent having admitted the debts is estopped
from disputing them,

In view of my decision on the third point I propose to
deal with points (1) and (2) very briefly Section 37 does not
itself authorise an order of the nature made, nor has any
parallel case been quoted. In so far as such an order is based
on the same grounds as the order of annulment I think the
Court has inherent powers to make it. But I think such an
order must be made at the same time as the order of annul-
ment and not nany subsequent proceeding. For it might
easily happen that an order of refund might be challenged on
grounds which 1f good would make the annulment bad and
yet the Court would not be able to interfere with the annul
ment. In fact in the present case R.S. Mithan Lal has
argued that the Insolvent’s title to the money was settled in
the annulment proceedings and cannot be gone into now. He
has quoted 1933 Patna 84 as an authority that the Court can
pass orders further‘ under Sec. 37 subsequent to an annulment
order. But i that case the supplementary orders were orders
for the vesting of the Insclvent's estate for which Sec. 37
spectfically provides, and the case 1f 1t is correctly decided
about which I have doubts may be distinguished onthat ground.

1 now come to the third point. *Duly made” means made
in accordance with law  Sec 59 lays down that it is the duty
of the Recciver to distnibute the Insolvent among the credi-
tors entitied thereto.  Sce. 33 provides for the framing by the
Court of a schedule of persons who have proved themselves
to be creditors and of their debts. Therefore if a Receiver
smakes a payment towards a debt which is entered in the
schedule it seemé clear to me that such a piyment is made
according to law even though the debt is one which should
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not have been entered in the schedule whether rightly or
wrongly framed is resjudicate as regards payments actually
made under it.

In view of my findings on points (2) and (3) it is not
necessary to discuss the last two points.

I allow the applications and set aside the orders of the
Courts below directing a refund. Opponent to pay costs in

all Courts.
Application allowed.

Civil Revision Application No. 54 of 1933.

BEFORE MR, D. R NORMAN, LC.S.

Mohammed Hasmat Ullah son of Qudrat Ullah of Ajmer
Applicant.

Versus

Mst. Basti Bib1 w/o S. Lal Mohamed of Ajmer (2) Sher
Mohamed Ahalmad Assistant Commussioner’s Court, Ajmer
(3) Mukhtar Mohamed Naib Vakil Sirohi State Mount Abu

(4) Siraj Mohamed (5) Zazhoor Mohamed sons of Lal

Mohamed (6) Akhtar Mohamed c/o M_u};higr] Mohamed

Mount Abu and (7) Murad Bano d/o Lal Mohamed

Opposite party.

(2) Revislon grounds of:— '
\When na reasons are given by the lower Court for its declsnon itis

open to the High Court to go into the pomnt evea in revision

(6) Full court fee not pald-Whether appellant has a right to be heard e mha
value of the Court-fee paid:

An appellant whose prayer for lim; to make vp delicient Court fes ha
been rejected ought to be heard up to the value of the Court fee
trme,
»

>
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- 10 1.C. 207
1926 ILah. 558 |}

- ALR
1931 Lah 237 ) Foll:
26 1.C. 746  Ihst

(c) Reliefa several and not separately valued-Whether appelfate Court bound
to hear appeal, suo moto without amendment

Where the rehefs clauned are several and are not separately valued
it 1s not possible for a Courl of appeal to hear the appeal up to the value of
the Chuwt fee paud within Limitation, suo moto without an application to
ameud the memo of appeal,

1931 Lah 237 Doubted on this potnt. N

(d) Point not raised in sppeal but raised in review-Whether can be allawed
to be ralsed in 1evision:

Where appellant wants to be allowed to argue his appeal to the
extent of Court fee paid within humtatioa, this ought to be put forward by
him as an alternative plea when the appeal 1s argued  But when this plea
was urged 10 review appheation which was rejected on a wrong view of 1aw
and not on the ground that 1t was not urged 1o appeal, 1t 1s open to the
High Court to allow 1t to be raised in revision.

Date of Judgment. 17-7-1933.

Counsel. \Mr. .Abdul Rashid for the . v Applicant

Mr. Mohan Lal Capoor for ..Qpposite party.

Subject matter of the case.

Application tor revision against the order dated the 20th
January 1933, pas-ed by the Additioaal District Judge, Ajmer
in Civil Appeal No. 166 of 1929.

Order.—This 1s a revision application against the decree
of the learned Additional District Judge. dismussing appli-
cant’s appeal a~ time barred. The material facts are as
follows. Apphicant filed a st claunnng (1) & declaration that
a certain decree was not binding on hum (2) an injunction
Speaific performance of a contract, and in the alternitive
Re. 2100/-. The suit was valued at Re 1200/-, The trial
Court in passing & decree dismissing  the swit, held that the
proper valuation was Rs. 2400/~ and ordered applicant to
pay defiat,
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2 Apphcant then filed an appeal in the Court of the
Additienal Distuiet Judge valwngat at Rs. 1200/, At the
heaning a prelhimmarv objection was raised that 1t was
insufficiently stamped  The Court passed the following order
dated 6th Augu-t 1931

“The memo of appeal 1s unsufficiently stamped. It
should be return- d to appellant as desired by him.”  On the
memo itself the following order was endorsed.... ceeeee

“The memo of appeal 15 returned to appellant as desired
by him ™

On I3th August 1931 applicant again presented the appeal
with the deficiency in Court fees mzde up and with an
application under Sec. 5 of the Limitation Act and Sec. 149
Cuvil Procedure Code. Appiicant also applied in revision to
this Court against the order of 6th August 1931. This latter
applhication was dismiswed on 7th January 1932, The apph-
cation under the Sec 5 and Sec. 149 was cismissed on 7th
August 1932 the Judge holding that Sec. 149 did not apply as
applicant had made up the dehciency of his own accord, and
not under the Court's orders and that no sufficient cause was
shown for applying Sec. 5. Applicant then preferred a
review application on the ground that he was entitied to be
heard on such reliefs as were covered by the Court fees paid
at the time of firet presentation. This too was dismissed
and applicant has again come to this Court in revision. In
arguement he has conhned his case to the point raised in the
Teview apphication namely Ins right to be heard on sech
reliefs as fall within the original valuation.

3. Mr. Mohan Lal takes what is really a preliminary
objection that this cannot be done since applicant voluntarily
withdrew his appedl on the 8th June 1931: Mr. Abdul Rashid
replies that he only did so as the Court intimated its view
that the appeal was undervalued. This from the w ording of
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the Additional District Judge's order would appear to be
correct. Mr. Mohan Lal refers to the previous order of this
Court in the matter. Jolly J. C. remarked therein that the
memo of appeal appeared to have deen returned to appellant
at his own request, and held that there was no casedecided
since the Court had not passed any order either accepting or
rejecting the appeal memo. 1 do not see how this order
affects the present point.

4. Appellant certainly took a wrong course, His proper
course on the prelimnary objection being up held was either
to pay the extra fee or ask the Court to allow him to amend
the memo to bring the reliefs within the Court fee paid. If
he had wanted time to consider which course he should follow,
he could have asked for 1t meanwhile leaving the memo in
Court. Instead of this he asked for the memo back and the
question is does this amount to a withdrawal? To hold that it
does would 1n my judgment be taking too technical a wview.
Apphcant certainly did not intend to withdraw the appeal as
his subsequent conduct shows. Moreover when an admitted
‘appeal is withdrawn should follow containing an order or
costs. From the fact that no costs were asked for or given I
infer that opponents also did not understand that the appeal
was withdrawn, If the appeal had been withdrawn the fresh
presentation would have been a new appeal and must have
been numbered as such. [ hold therefore that the return of
the appeal memo did not amount to a withdrawal of the
appeal and over-rule Mr, Mohan Lal’s objection.

5. On the merits there are really two points for decision.

(1) \Whether applicant has the right to have his appeal
heard up to the amount of the Court fee paid
within the period of limitation.

{(2) \Vhether applicant not having raised this point in
the lower appellate Court can raise it now in
revision. ) '
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6. The first point was dealt with by the Additional
District Judge in his order on review. He decided 1t in the
negative but as he gives no reasons for his decision except the
stunding practice of his Court I think it 1s opén to me to go
into the point even in revision. Now all the authorities to
which 1 have been referred viz. Duni Chand vs. Asiz Klhan
(10 1.C. 207)i Ferme Nihal Chand Atma Ram vs. Sardari Mal
(1926 Lah. 538) and Shah Mohammad wvs. Syed Shah
Mohammed (1931 Lahore 558) and Shah Mohammed vs Syed
Shah Mohammed (1931 Lahore 237) take the view that an
appellant whose prayer for time to make up deficient Court
fee has been rejected ought to be heard up to the value of the
Court fee paid mn time In Valli Ise Amanyi vs. Mohmad
Adam Admal (26 1. C. 746) the prayer that the suit should be
heard up to the Court fee paid was rmised not in suit but in
appeal, so this is not really an authonty to the contrary. On
the first point therefore I decide 1n favour of applicant.

7. The second pomt is more difficult, in Shal Mohammed
vs Syed Shah Mohammad 1t was held that a Court of
appeal 15 bound to hear an appeal up to the value of the
Court fee paid within limitation whether 1t 15 asked to do so
or not. This case however 1s not reported in the I. L. R.
series and as no reasons are given for the decision it is not
really an authonty at all. Moreover there the smt was for
the preemption and appellant sought a reduction of the
amount which he was ordered'lto pay. That 1s to say the
relief sought in appeal was single. But here several rehefs
were claimed both in the original smt and in appeal and
those reliefs were not separately valued. 1norder to bring
the appeal within the onginal valuation it would be necessary
to strike out one or more of the reliefs claimed I do not see
how the Additional District Judge could do this suo-molu
without an application to amend. So even if Shah Mohammed
vs. Syed Shah Mohamed were nightly decided, a point on
which I express no opinion 1t has no application here,
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8. The next question is whether applicant is saved by
having raised the point in his review application. It ought of
course to have been put forward as an alternative plea when
the appeal was argued. But when the review application
was rejected not on this ground but on a view of the law
which I have held to be wrong I am inclined to give applicant
a fina) chance.

9. lallow the application, set aside the decree of the
lower appellate Court and remand the appeal to the lower
appellate Court for hearing after giving applicant an opportu-
nity to amend his memo of appeal so as to bring it within the
oniginal valuation of Rs, 1200/-. But as appellant did not
raise the point on which he has succeeded at the proper time
he must pay opponent’s costs in this application.

Case remanded.

Miscellaneous Civil Revisivon No. 61 of 1933.

BEFORE MR. D. R. NormAN, I C. 5.

Badshah Begum wife of Nazeer Ali, Moballa Safed
Bafan, Diggi, Ajmer ... .  Applicant,

Versus.

Mr. Permatama Swarup Advocate, Ajmer Recerver of
the Estate of Nazeer Ali, Insolvent (2) Amar Chand Sugan
Chand (3) Chand Mal Raj Mal (4) Madan Chand Poonam
Chand (5) Khaju Lal Mira Lal (6) Inder Chand (7) Hazari
Mal Jodh Raj (8) Kishen Lal Chitar Mal (9) Kalyan Mal
and (10) Madan Lal son of Khaju Lal Mahajan of Ajmer.

Opposite Party,
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575 (1) Insolvency Act—Person aggneved—meanlng of—On matters of
Procedure only~—whether appeal lies,

A person aggrisved must be a man who has suffered a legal grievance,
2 man against whom a decision has been pronounced which has wrongfully
deprived him of something or wrongfully refused lum something, or wrong-
fully affected his title to something,

A person cannot be said to be aggrieved by a legal error in procedure
only which doés not affect his substantive rights

Date of Judgment: 17-7-1933.

Counsel. Mr. Anandi Prasad for the Applicant,
Messrs, Mohan Lal Capoor and B. D. Khaunna for the
Opposite party.

Subject matter of the case.

Application for revision under Sec. 75 of the Provincial
Insolvency Act against the order dated the 8th March 1933,
passed by the Additional District Judge, Ajmer in Misce:
Appeal No. 33 of 1933.

Judgment.—In 1nsolvency proceedings the Insolvency
Judge elected to treat the Recewer’s report as a petition
aganst the applicant under Secs 53 or 54 of the Insolvency
Act, and directed applicant to lead ewvidence. Apphcant
appealed on the ground that the burden of proof was on the
Recetver.  The Adiitional District Judge dismssed the
appeal on the ground that the applicant was not a person
aggrieved within the m=21ning of Sec. 75 (1) of the Insolvency
Act as the order did not depuive her of anything to which
she was legally entitled,

1 ngree with the learned Additional District Judge.
The expression “peison” aggrieved 1~ taken from Enghsh law.
In “Ex-parte Sidebotham™ quoted 1 para 817 of Mulla’s
law of lnsolvency James L. ] explained the phrase as
follows:—
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“A person aggrieved” must be a man who has suffered a
legal grievance, a man against whom a decision has been
pronounced which has wrongfully deprived him of something,
or wrongfully refused him something, or wrongfully affected
his title to something.

Now applicant had a legal grievance in the sense that his
grounds of appeal were that theie had been a breach of the
law of procedure. But it cannot be said that he has been
wrongfully deprived of anything or wrongfully refused. any
thing or that his title to anything has been wrongfully
affected. It is true that a legal error in procedure may result
in any of these things. If so applicant can make that error a
ground of appeal. But until there is an order which affects
applicant's sabstantive ight 1 do not think that he 1s a person
aggrieved within the meaning of above quoted definition. It
is moreover obvious that if a more extended meanmg swere
given to “a person aggrieved" and appeal were allowed
ag;'ainst orders dealing with matters of procedure only, an
obstinate litigant could prolong proceedings almost indefini-
tely, since even a order disallowing a question to a witness
could be made the subject of an appeal.

I would add that the question whether the trial Court’s
order that applicant should lead evidence s right or wrong
was not specifically raised in this application and was not
argued before me.

The application is rejeceted with costs.

Application rejected.
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Criminal Revision No. 3 of 1933.
. (Railway Jurisdiction)

BEerore Me. D.R. Noryay, 1.C.s

Jagat Ram son of Bharon Singh Guird B.B.&C. L
Railway, Bandikm v Accused-Applicant.

Versus.

Crown v Opposite party.
(a) Criminal Pevision-Whether applicant has a right to be heard

In Criminal revssions an applicant has no legal right to be heard n
support to his application.

(b) Complaint under section 193 LP.C. Whether conviction under section
471 LP.C. s bad:

The essence of a complaint 15 the facts set out 1n 1t. The mention
of a wrong section does not invalidate a private complaint and there 1s 1o
reason why a different rule be applied to a complaint filed by an officer of
Government. A conviction under S 471 I P.C. on a complant vnder S 193
1 P.C.1s not bad if the conviction s based on the facts set outn the
complaint,
4 Raugon 131
1 Lucknow 523 Dist
Date of Judgment 21-7-1933.
Counsel K B. Abdul Walud Khan
Public Prosecutor for the Crown,

Subject matter of the case.

Application for revis-on aganst the Judgment dated the
19th June 1933 passed by the Pohucal Agent, Lustern
Rajputana States and District Magistrate and Sessions Judge,
Raulway Jurisdiction 1n Crimmnal Appeal No. 72/33 of 1933, °
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Judgment.—Applicant instituted a suit on a pronote in
the Court of the Dustrict Judge exercising Railway Jurisdic-
tion 1n Western Rajputana.  The suit failed and the District
Judge acting under Sec. 476 Criminal Procedure Code filed a
complaint against him in the Court of the Railway Magist-
rate. The complaunt alleged that applhicant had forged the
signatures on the pronote and had supported the forgery by
a false statement on oath, thereby fabricating false evidence,
an offence pumishable under Sec. 193 1. P. C. An appeal
agamst this order was dismissed by my predecessor.

At the tria) the Magistrate framed charges under Secs.
193 and 471 1 P C. He found that applicant had fabricated
false evidence and had used a forged document knowing it to
be forged and conld therefore be convicted under erther Sec.
193 1. P. C. or Sec, 471 I P. C. He conclnded the judgment
as follows :—

“l accordingly find the accused guilty and conviet him
preferably under Section 471 I P. C. and sentence him to
undergo three months rigorous unprisonment and Rs. 500/
fine or 1 default three months rigorous imprisonment more.”

An appeal preferred by applicant was heard by the
Sexsions Judge exercising Railway jurisdiction in Eastern Raj-
putana and was dismissed. Applicant has now come tn revision.

On the admissson of the application applicant was allowed
bail. Notice of the hearing was issued, but as applicant had
Yeft his house at Bandikui and his whereabouts were not
knowa it was returned unserved Applicant has no lewsl
right to be heard in support of his application,  As fajure hto
service notice on him due to his own defauit I did not consr
der it necessary to adjourn the hearing.

The points taken in the application are as follows —

(1) The Magistrate exanuned Mr. Hardless a prosecu-

tion witness after the defence case was closed.
(paras 2 and 3).
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(2) There was no proper complaint. (para 7).

(3) The complaint being of an offence under Section
193 I. P. C. and not under Sce. 471 L. P. C. the
conviction is bad (para 8).

(4) The prosecution was conducted by private counsel.
(para 10)
(5) The conviction is bad on its merits. {paras 1,5,6, 9).

Point No. I.

Mr. Hardless was examined as a Court witness. There is
nothing m law to prevent a Court examimng as a Court
i-nitness a person produced by either party 1if the Court thinks
fit. In this case the defence had examined two Handwriting
Experts and there was therefore some ground for allowing
the other side’s Expert to be examined asa Court witness.
Morcover although the «vidence of Mr. Hardless doubtless
weakened the effect of the evidence of the defence Experts m
the Magistrate’s mind the conviction 1s not based on his
evidence.

Point No. 2.

This is merely a technical objection to the form of the
order under Sec. 476. 1 do not constder it vahd, and more-
over 1t cannot be taken now since an appeal aganst the order
was tejected by my predecessor,

Point No 3

This s the most important ground I do not think it is
vahd. Applicant was convicted on the facts set out in the
complaunt.  The essence of a complunt 1s the facts set out.
The mzntion of a wrong section does not invahdate a private
complaint and I do not see why there should be a different
rule when a complamt s filed by an officer of Government.
In U Nyam Newn Da vs. King Emperor (4 Rangon. 131) in

K
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which it was held that the complaint being of an offence
under Sec. 121-A the accused could not be convicted under
Sec. 124-A the facts on which the accused was convicted
were not set out in the complaint. Duckworth J. remarked:—

“If the case has been that the Locul Government, in
initiating the prosecution, had stated that, before conspiring
to wage war, or whilst doing so, these persons had made
seditious speeches about the country, then I consider that
the Court might have been justified in charging them under
Sec. 124-A, even though the only section actually mentioned
by the Local Government had been Sec. 12I-A. L. P. C.”

In Ram Samuzh vs. King Emperor (I Lucknow 523) the
complaint was of using as genuine a forged document and
accused was convicted of forgery which was never alleged in
the complaint,

Further a wrong section was not specified in the
complaint. As pomted out by the Jearned Magstrate
appliant could just as well have been convicted under Sec.
193 L P. C. and if I thought it necessary [ could alter the
conviction to one under that section.

Point No. 4.

The Magistrate has discretion ander Section 495
Criminal Procedure Code to allow the prosecution to be con- *
ducted by someone other than the Prosecutor
Point No 5.

The ordinary rule is that In revisions this Court will not
go into the merits of the case [ have read the judgments of
both the Courts and see no reason to depart from this rule.
Applicant was convicted, not on expert evidence of Mr.
Hardless, but on_strong extrinsic evidence. The learned
Sesstons Judge has considered in Ius judgment all the points
which could be urged in favour of the apphcant.

The application is rejected. The apphcant’s bail is
cancelled and he should be re-arrested and committed to

jail to serve out the remainder of his sentence.
Application dismissed.
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Small Cause Court Revision Application
No. 76 of 1933,

BErFORE MR. D. R. NorMaAN, L. C. S,

Panchu Lal adopted son of Chand Mal Mahajan Saraogi
of Kishengarh oo Applicant.

Versus.

Manmohan Lal son of Magan Lal (2) Praveen Chander
son of Chaggan Lal proprietors of the Firm Magan Lal Pra-
veen Chander of Kekn ... v Plamtiffs.
and (3) Inder Chand son of Mangi Lal Mahajan Saraogi of
Madanganj, Kishengarh -.. Oppostte Party.

(a) Acknowled by one co-partner or h

y to bind others-
whether can be Inferred :

‘The authority of one partner to sign acknowledgments so as to bind
other partners may be inferred from circumstances.
applies to co-contractors.

41 Madras 247
3 Rangoon 367 Foll,

The same principle

(b) Plaint vagne—defendant not getting it cleared up-whether plea can be
taken In revision :

A plaintiff should not be allowed to set up a case at variance with the
plaint but when a plant 1s amb Tand the defend:

t take no steps tp
get the ambiguity cleared up, the defendant should not be permutteq i

revision to set up that ambigwty. A wide drscretion 1n such a case mygp
be allowed to the trial Judge to decide what points he should and what poing
he should not allaw to be argued before him.,
Date of Judgment ; 21.7.1933,
Counsel : Mr, Raghu Nath for the applicant.
Mr. Mohan Lat Capoor for the opposite party,

Subject matter of the case.

Apphication for revision under Sec. 25 of the p,
Small Cause Courts Act IX of 1887 against ¢he
dated the 30th November 1932, passed by he
Cause Court, Kekriin suit No. 613 of 1932,

rovincia!
Jud;;mt";"
Judge S
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Judgment,—This application arises out of a suit filed on
a khata. The khata was in the name of Inder Chand-Panchu
Lal but was signed |by Inder Chand (D. 1) only. Bat the
trial Court held that Panchu Lal (D. 2) was also liable, as the
signature of one partner would bind the other. The present
applic. t.on 1s filed by Panchu Lal.

That the authority of one partner to sign acknowledgments
5o as tobind other partner may be inferred from circumstances
is settled law (vide 41 Madras 247 and 2 Rangoon 367).
Mr. Raghu Nath for Panchu Lal argues that Panchu Lal
was not used as the partner of Inder Chand. The plaint
(para 4) says that Panchu Lal is hiable as the transactions
which grve nise to the Khata were done by Panchu Lal and
Inder Chand jointly. Thisis not as plain as it should have
been. It was however open to Panchu Lal to ask that the
exact nature of his hability should be made plain. Vhile I
hold strongly that a plamntiff should not be allowed to set up
a case at variance with the plaint I also hold that whena
plaint is ambiguous and the defendant takes no steps to get
the ambiguity cleared up, the defendant should not be per-
mitted in revision to set up that ambiguity. That is to say
when pleadings are vague a wide discretion must be allowed
to the trial Judge to decide what points he should and what
points he should not allow te be argued before him,

There 1s ample evidence that the transactions out of which
the khata arose were betneen plaintiffs on the one hand and
the two defendants on the other. Nor I am prepared to say
that there were not circumstances from which both a partper-
ship and the authonity of one partner to bind the other by his
signature could be inferred.

Further even if it be held that defendants were sued as
co-contractors the ruling in 41 Madras 427 apphies to co-con-
tractors as well as to partners.

The application is dismissed with costs in favour of res
pondents 1 and 2 (one set). N

Application dismisscd.



Short Notes of Important Judgments.
R ER 2T
1. (a) Interest.—When to be awarded:
Interest can only be awarded when there is an agreement
for it-express or implied-or when it is payable under some
law such as the Interest Act,

(5) Instalments when to be awarded-Future interest on
instalments.

Instalments should not be awarded unless some evidence ;

is led of the defendant’s condition. When instalments are
allowed it is equitable to allow future interest.

S.C.C. Revision Application No. 38 of 1933.

Kanhiya Lal of Kharwa Versus Hunja of Sarniya.

Date of Judgment: 19-6-1933.

2. Dhobi-whether artisan or labourer. Application of
article 7 or 102 of the Limitation Act to his suit for work
done:

A dhobi 1s not an artisan or a labourer and a suit by him
for services rendered 1s governed by article 102 and not
article 7 of the Limitation Act. In absence of agreement a
Dhobi 15 entitled to reasonable remuné?mon for his services.

S.C.C. Rewision Apphication No. 24 of 1933.

S. Tajamul Husain of Ajymer Versus Mohamed Bux
Dhobi of Ajmer.

"Date of Judament: 196
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3. 0.16 CP.C, -Applcability of to witnesses residing
outside British India-Procedure on non-attendance:

The provisions of O. 16 are not confined to witnesses
residing 11 British India. The nght to have a witness
summoned 1s an absolute one and a Court cannot refuse to
1ssue summons to witnesses residing outside British India.
A Court no doubt cannot compel the attendance of such
witnesses and if such witnesses do not appear and the party
requiring them does not ask for a commission a court will be
justified in proceeding without them.

Civil Second Appeal No. 47 of 1932.

. Mr. Magan Lalof Ajmer Versus Seths Johri Laland
Panna Lal of Ajmer.

Date of Judgment- 22-6-1933.
4. {a) Indentification of accused-rule abont—

When an accused person 1s not known or 15 very alightly
known to witnesses his indentification as the offender must be
absolutely rcertain. The mere fact that at the parade the
accused was allowed to put on coat and cap of an unusal
pattern 1s no ground for falure to identify himif the witnesses

. had observed the accused sufficiently well

’

(4) Use of statement under section 288 Cr P C.

If evidence is to be used under section 288 Cr.P.C. a note
should be made on the record at the time 1t 1s admitted.

Criminal appeal No 7 of 1933 and Crimmal Reference
No. 33 of 1933.

Bhanwar Lal Alias Suwraj Karan Brahmin of Ajmer.
Versus Crown.

Date of ludement: 24-6-1033.
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5. In matrimonial matters-—Valuve to be attached to
the statement of parties

1t is well recognised law that in matrimomal matters the
statements of parties require corroboration.

45 Madras 982. Relied upon.

Miscellaneous Ciwvil Petition No. 20 of 1933,

Mrs. Elizabeth Gardner of Ajmer Versus Mr. Stuart
Gardner of Abu Road.

Date of Judgment: 3-7-1933.

6. Non.payment of Court-fees before decree-Whether
can be recovered by attachment subsequently.

Where after the passing of a decree 1t 1s found that the
plaint was improperly stamped, there 1s no provision of law
which entitles a Court to recover i1t by attachment of
plaintiff's immoveable property.

Civil Revision Application Na, 51 of 1933

Chagan Lal of Mehrun and Dhani Ram of Sadara Versus
Chagan Lal of Dhomdari and Dhant Ram of Sadara.

Date of Judgment: 3-7-1933.

7. Interest payable on default from date of bond—
whether penal- Even if pennl—\When to be allowed :

In so far asinterest 1s to run from the date of the bond and
not from the date ot default it s penal. But there 1s no
law  which forbids allowing of such interest  Unless relief
can be granted under some statute such as the Usurious
Loans Act or Section 33 of Ajymer Laws Regulation, parties
must be held to the terms of then contract.

S.C.C. Rewision Application No. 62 of 1933,
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Firm ' Moti-Lal Nand Lalof Jalia Versus. Kela and
Raman Malies of Jalia.
Date of Judgment: 4-7-1933.

8. Section 70 of the Contract Act. Applicability of to
fees of medical practitioners.

It is not usual for a doctor to stipulate for his feesin
advance. Under section 70 of the Contract Act he would be
entitled to a reasonable fees for his services unless they were
intended to be gratuitous. ,

Civil Revision Application No, 46 of 1933.

Doctor J. M. Roy of Ajmer Versus Mr. N, K, Ghosh of
Ajmer.

Date of Judgment : 5-7-33.

9. Suit filed on basis of exclusive ownership. Whether
plaintiff can get relief on proof of joint ownership.

The general proposition of Jaw 1s that where a major relief
is claimed a minor rehef can if proved be granted, consquently
a plaintiff suing on sole ownership can succeed on proof of
joint ownership.

1928 Lahore 429. Relied upon.

Civil Second Appeal No. 15 of 1933,

Beni Gopal of Ajmer Versus Seth Kanhiya Lal of Ajmer.

Date of Judgment : 10-7-1933.

10. Leave for appeal to Privy Council in suits which
canpot be valued. Section 109 () C P, C.

When a surt cannot be valued in money a certificate for
leave to appeal to Privy Council can be granted only under
wecction 109 (¢) of the C. P. C. B

23 All: 227 (231) P. C.
48 1. A. 31. Rehed upon.
Ganga Dhar of Ajmer Versus Beni Gopal of Ajymer.
Date of judgment: 21;7' .

ATYT
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Smalt Cause Court Revision Application
No. 89 of 1933,

Berore Mr. D. R, Noryay, 1. C. s.

Abdul Gham son of Master Khuda Bux of Ajme.
Plaintif-Applicant,

Versus.

Akber Khan son of Guman Khan of Khanpura District
Ajmer . Defendant, Opposite- Party,

(a) Bond payable by Instalments Limitation Act article 75, application of |

When a bondis payable by instalments the ordinary rule 1s that
lmitation runs from default, Limitation 1s to be decided on the clatm as

8t out 1n the plaint and not on a claim which might have been made.

() Amendment of plaint in such cases when refused.

Whena plaintiff has once relied on the default clanse he cannot after-
wards be allawed to amend his plaint so as to waive 1t

Date of Judgment —9 10.1933

Applicant,

Counsel — Mr, Jasodha Nandan for the
Qpposite party,

R. S. Mithan Lal for the

Subyect matter of the case.

Application for revision filed on Ist july 1933, of the order
dated the 7th April 1933 passed by the Judge Small Causes
Court, Ajmer in swit No. 751 of 1933

Judgement.—Applicant sued on an mnstalment bond con-
aimng a clause that in default of payment of one instalment
staintiff would be at liberty to recover the whole amount.
The suit was filed more than three years after the date cf{,tﬁ

PR
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first default. Applicant claimed that his suit was in time
except as regards one instalment as he could and had waived
the default. The trial Court looking to the fact that appli-
cant had clarmed the whole amount of the bond, which
included an mstalment not due at the date of the suvit, held
that applicant had elected to enforce the default clause and
that the suit was time barred.

I agreg with the trial Court. The ordinary rule 1s that
time runs from the default. Art. 75 of the Limitation Act
runs as follows :—

| ‘

On a promissory note or bond | Three | When the default 1s made,
payable by instalments, which | sears, J unless where the payee or obli-
provides that, if default be made | gee waives the benefit of the
1n payment of one or more provision, and then when fresh
instalments, the whole shall be default 1s made in respect of
due. | which there1s no such warver,

The ordinary rule therefore 1s that the time runs from the
date of default and if plaintiff wishes to take advantage of the
exception he must make this clear. Leaving aside the ques-
tion whether mere forbearance to sue amounts to waiver, the
present plaint in my judgment shows that plantiff had not
waived his 1ights under the default clause. The plaint does
not merely claim an instalment which 1s not due, but states
that plamntiff has made frequent demands for all the instal-
ments including the one not due. Limitation must be decided
on the claim as set out in the plaint and not on a ¢laim which
might have been, but was not actual made. Nor when the
plaintiff has once relied on the default clause can he after-
wards amend his plaint so as to waive it. It may be hard
that plaintiff sheuld lose his money but the law of Limitation
always bears hardly on negligent persons.

The apphlication is dismissed with costs,

Application dismissed.
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Small Cause Court Revision Application
No. 110 of 1933.

Berore MR. D R. NORMAN, 1. C. S,
)

Beni Gopal son of Bri) Mohan Agarwal of Ajmer
Applicant.

Versus

Abdul Rahman son of Chand Khan Musalman of Ajmer.
Oppostte Party.

Qabuliyat coupled with posaession—whether can form basts of rent suit
A Qabuliyat signed by the tenant amounts to an agreement to lease
and coupled with transfer of possession gives a cause of action for a rent

st
Date of Judgment —9-10-1933.

Subject matter of the case.

Appiication for revision under Sec 25 of the Small Cause
Courts Act IX of 1887 against the judgment dated the 15th
April 1933, passed by the Judge Small Cause Court. Ajmer in
suit No. 3550 of 1933.

Order.—Applicant filed a swt against opponent to recover
\a) money due on a pronote, {b) rent of a house 1n respect of
which opponent had executed a Qabuliyat. The trial Court
decreed the suit as regards the pronote but cismissed it as
regards rent on the ground that the Qabuliyat not being
signed by both parties did not amount to 2 lease. Against
this latter order apphicant has come 1n revision.

Although a lease requires the signatures of both parties a
Qabuliyat signed by the tenant amounts to an agreement to

lease and coupled with transfer of possession gives a cause or
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1 therefore hold that the word “debts” 1n Section 10 (1)
(a) includes secured debts.

Finally 1t 1s argued that money secuted by a usufructuary
mortgage cannot be a debt at-all.  If the mortgage deed does
not give the cred:tor any right to proceed personally against
the debtor this is probably correct. But this point can only
be decided by reference to the actual mortgage deeds, The
creditors failed to produce these when the petition was heard
and 1 decline in revision to allow the case to be re-opened
from the beginmny.

The application 15 dimissed with costs 1in favour of the
Insolvent {Opponent No. 1)

Application dismissed.

Civil Revision Application No. 130 of 1933.

BEFORE Mr D. R. NogrMAN, L. C. 5.

N

Mst. Chaibri Bai wife ot Badri Lal Kayastha of Aiimer.
Applicant.

Versus

Haji Noor Mohamed son of \Wali Mohamed Chowk
Pannigaran, Ajmer (2) Urban Co-operatine Bank Limited,
Ajmer through the Manager (3) M. Mithan Lal retired over-
seer, Court of Wards, Ajmer (4) M. Bal Kishen Manager
Mehrun State (5) Bhawani Bai wife of Mukat Behari Lal
Purani Mandi, Ajmer ... Opposite Parly.
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(a) On questions of Court feea whether Revision lies.
On questions of Court fees a Reviston .\pplication does he.

55 All: 274 Foll,
(b) Plaint How to be stamped !

A plaint should be stamped on the allegations contained in it and not
on the allegations of the defendant.

(c) Suit under O 21, R 103 C.P.C. How to be stamped when possession
clalmed,

When poscession 1s claimed 1n a suit under O 21. R 103, C. P, C.
which 1s based upon title the proper Court fee payable 1s Rs. 10/-
5 A AL L. J. 61. Foll

Counsel.-—Mr, Kishan Lal for the oo Applicant,
Messrs. Parmatma Swaroopand Shyam Swaroop

for the . . Opposite Party.

N Date of Judgment 13.10-1933.

Subject matter of the case.

Application for revision under Section 115 of the Code of
Cwvil Procedure against the order dated 26th July 1933.
passed by the Sub Judge, First Cla<s, Aymer 1n Civil Suit No
mlof 1933.

Judgment.—Opponent No 1 purchased certain property
at a Court auction. \When he came to take possession he was
obstructed by the applicant. He applied to the Court under
0. 21 R. 97 and succeeded. Applicant then broughta smt
under 0. 21 R 103 paying Rs. 20/- Court Fees 1.e. Rs. 10/- for
A declaration and Rs 10/- for an wnjunction. Opponent No. 1
claimed that he had obtamned possession and that applicant
must ask for possession and pay Court fees thereon. The

Judge upheld tlus contention and applicant has come 1n
revision.

2. A prehminary objection 15 taken that on questions of
Court fees a revision application does not he. The latest
authonity Lakshms Narain Rar VS Dip Narain Rai (55 1}}1.

~.. 4
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274) is that it does he, \Vith that ruling 1 respectfully agreé.
On the merits the application must succeed. In the first
place a plaint should be stamped on the allegations contained
m it and not on the allegations of the defendant. In the
second place there is the authority of this Court that when
possession is claimed in a suit under R. 103 based upon title
the proper Court fee payable is Rs. 10/- vide Chaturbhuj VS
Ram Kishendas (5 A. M. L. J. part 11 . 61). This ruling
was published in June and should have been known to
counsel, though in fairness to the Judge I must add that
anfortunately my office did not distribute the volume in which
1t occurs to the Subordinate Courts until August by which
time the Sub Judge had pronounced his order.

3. Iallow the application set aside the order of the
trial Court and direct the suit to proceed on the Court fee
pad.  Opponent No. 1 to pay applicant’s costs.

Application Allowed.
Civil Revision Application No. 169 of 1933.

BErore MRr. D. R. Norwmay, 1. ¢. 8.

Syed Fayaz Husain (2) Niaz Husain (3) Mohamed Hanif
(4) Fakhruddin (5) Tajummal Husain (6) Nur Mohamed
khadims of Durgah Piran Pir on thewr own behalf and as
representatives of the entire khadims of Durgah Piran Pir.

Applicants.

Versus

Mir Mahmeod Ali Mutwalli of Durgah Piran Pur.
Opposite Party.

District Judge nnd Additional District Judge whe*er form a single Court,
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Once an appeal is trapsferred to the Additional District Judge he is
for purposes of that appeal constituted the court of the Distnict Judge.
1t follows that the District Judge ceases as regards that appeal to be the
Court of the District Judge, and has therefore no jurisdiction to pass any
orders therein, unless and until he exercises his powers under section 20 of
the Courts Regulation to withdraw that appeal from the Additionat District
Judge.

Counsel.—Mr. Dava Shanker for the ... Apphicant,

Mr, Abdul Qadir Beg for the <. Opposite Party.
Date of Judgment 11-11-1933.

Subject matter of the case.

Application for revision agamnst the order dated the 23rd
October 1933, passed by the District Judge, Ajmer.

Judgment.—~This revision application anses out of a suit
filed by the Khadims against the Mutwalli of the Durgah
Piran Pir as regards offerings  D’ending disposal of the <uit
the tnial Court appointed a Receiver to collect the offerings,
Aganst this otder the plaintffs appealed and the app-al was
under the standing orders of the District Judge referted for
disposal to the .\ddingnal District Judge The Additional
District Judge admitted the appeai and passed an ad-terim
order suspending the trial Court’s order. This was on 2lst
October and the next day the Additional District Judge
went on short leave. The Mutwalll being aggrieved by the
ad-iterim order apphed to the Distnict Judge on 23rd October
to have 1t set aside. The District Judge obtained the record
from the Additional District Judge's office and suspended the
order. The grounds of this revision are that the District
Judgge having reterred the appeal to the Additienal District
Judge had o junisdiction to pass any order. As the
Additional District Judge has fixed 7th November for the
hearing of the appeal, and that date has now passed this
application is of academic interest only, butas it races
important question of jurisdiction 1 propose to decide i1, (Jy
behall of opponent 1t is argued that the District Judue ,ind

yd
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Additional District Judge form a single Court, and though
for converience the hearing of appeal is divided between
them, yet either can pass orders in any appeal in the absence
of the other.

2. In my judgment the application must be allowed.
Sec. 6 of Regulation IX of 1926 empowers the Chief
Commissioner, to appoint any person to be Additional
District judge and to exercise such powers of the District
judge, asthe Chief Commissioner may direct. It further
provides that as regards the exercise of those powers the
Additional District Judge shall be deemed to be the Court of
the District Judge. By Noufication No. 623 C, C. dated
27th March 1914 passed under the corresponding Section of
Regulation I of 1877 namely Sec. 4-B the Chief Commissioner
empowered the Additional District Judge to exercise all the
powers of the Court of the Commissioner (District Judge)
and to decide all appeals referred to him by the Commissioner.
That 1s to say once an appeal 1s transferred to the Additional *
District Judge he 1s for the purposes of that appeal the Court
of the District Judge. It follows that the District Judge,
when he transfers an appeal, ceases as regards that appeal to
be the Court of the District Judge, and has therefore no
junisdiction to pass any orders therein, unless and unti} he
exercises his powers under Sec. 20 to withdraw the suit from
the Addiuonal District Judge.

3. I therefore allow the application and set aside the
order of the District Judge, but in all the circumstances
make no order as to costs.

Application allowed.



Val. VI. 51

Criminal Revision Application No. 54 of 1933.

BeFORE Mg. D. R. NorMaN, 1. C. S,

Mr. A Pooler of Srinagar Road, Ajmer e Applicant,
Versus

Gafur son of Nabi Bux Tongawala, Hathi Bhata, Ajmer.
Opfosite Party.

(a) Prosecution under section 427 IP.C. Conviction under section 279 LP.C,
Whether legal.

IWVhen a an is charged with one offence and without altering the
charge 15 convicted of another offence, different in kind the conwviction 1s
bad ‘in law’. Section 537 of the Cr. P. C. cannot cure such a defect.

(b) Section 367 Cr. P, Code Meaning of.

Section 367 of Cniminal Procedure Code directs that the judgment
shall contain the reasons for the decision.

Disregard of its provisions makes 2 yudgment bad 1n law,

Counsel,—Mr. B. D. Khanna, for the Applicant.
K. B. Abdul Wahid Khan for the Crown.

Date of judgment 7-11-33.

Subject matter of the case.

Application for revisionunder Sec. 439 Criminal Procedure
Code against the order dated the 4th October 1933 passed by
the Assistant Commusstoner, Ajmer in Criminal Appeal
No. 37 of 1933.

]udgmeﬂt.—Applicant was convicted under Section 279
I P. C. of driving a motor car to the public danger and was
sentenced by “A” Bench of the Honorary Magistrates to p

. I

-
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a fine of Rs. 250/~ On appeal the learned Assistant
Commissioner confirmed the conviction but reduced the fine
to Rs 200/-. Applicant has now come in revision.

The facts briefly are that applicant’s car collided with a
tonga and injured the horse so badly that it had to he
destroyed. The Police refused to take up the case but the
owner of the tonga 1nstituted a prosecution for mischtef under
Sec 427 L. P. C. Applicant was actually charged under this
section, but was convicted as already said under Sec. 279.
The charge was not altered prior to the conviction.

The main ground of the application is that it was illegal
to convict under Sec. 279 upon a charge under Sec. 427,

The Public Prosecutor does not support the conviction.

The Magistrates presumably thought they were acting
under Sec 233 Criminal Procedure Code  But muschief and
driving to the public danger are not a major and minor offence
respectively but entirely different offences. The learned
Assistant Commissioner realised this but thought that the
defect was curable under Sec. 537 Criminal Procedure Code.
But Sec. 337 cannot cure every defect and the general tenor
of decided casesis that when a man 1s charged with one offence
and convicted of an offence different 1n kind the conviction is
bad; see Sohom’s Crumnal Procedure Code (13th edition) at
pages 1156 and 1157. The reason s that the accused may
omt to bring evidence which would be irrelevant in answer to
the one charge but highly relevant in answer to the other.
In the present case no defence evidence was necessary at all
to answer a charge of mischief, since mtention is an essential
ingredient of muschief and 1t was not suggested by the
prosccution evidence that applicant deliberately collided with
the tonga.

The conviction must therefore be set aside. The next
qu:stion is whether 1 should order a re-trial. 1 do not think
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this necessary. Applicant has already been put to consider-
able expense by this prosecution. The collision took place
nearly a year ago. No plan of the accident was drawn nor
any measurements taken and the Court would have to rely
solely on the statements of witnesses. It would I think hardly
be possible for the witnesses to remember the circumstances
with sufficient clearness for the blame to be apporuoned.

In conclusion it is necessary to make some remarks on the
learned Asmistant Commissioner's judgment in appeal. His
observation on the merits of the case, as distinct from the
legal 1ssues are contamed mn a single sentence. ‘“The
prosecution had a very clear case which contained no major
discrepancies and the defence were not able to refute 1t.”
Section 367 Criminal Procedure Ceode directs that the judg-
ment shall contain the reasons for the decision. The single
sentence quoted could hardly even in the simplest case, be
held to be a compliance with that directon. Had the
conviction been otherwise legally sustainable I should have
set 1t aside and directed the learned Assistant Commissioner
to re-hear the appeal and write a legal judgment.

I set aside the conviction and sentences and acquit the
applicant. The fine if paid must be refunded.

Application allowed.

Civil Review Application No. 60 of 1933.

BEVORE Mg. D.R. NORMAN, 1.C.S.

The B. B. & C. I. Rarlway Company through its .\gent
at Bombay Applica
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Versus

The Edward Mills Company Limited Beawar through its
Managing Drrector Rai Sahib Kanwar Moti Lal.

Opposite Party.

(1) Deficiency of Court-fee on appeal-whether appellant has absolute right to
be heard up to the value of Court fee paid:

1t 15 always open to a plaintiff or an appellant to reduce his elaim
and effect a saving of court fee if otherwise pernmssible. In so far as he
submits to the decree appealed against, 1t becomes final and the appeal 1s
limted to the amount in contest on which alone court fee need be paid.
It1s for the court in each case to determine whether the reduction 1s
otherwise permssible.
30 I.C. 379
62 1.C. 36 Dist
1929 All 308 Foll

View in Civil Revision No. 54 of 1933 (Mohamed Hasmatullah vs,
Mst, Basti-Bibi) Modified.

(2) 1s appellate court bound suo motu to hear such appeal:

An appellate court 15 not bound suo motu to hear an appeal upto the
value on which the court fee 1s paid, It 15 for the parties to put their case
before the court and 1t 15 not open to a party who failed to claim a relief to
say that 1t was the court’s business to give it to im without being asked
to do so.

1931 Lahore 237 Dissented from.

(3) Whether review lies on point not raised at the hearing;

The general rule s that a Court will not allow a review on a point
not rased at the hearing of the case.

Civil Revision No. 201 of 1932,

{Ibrahim Khan. vs. Hazrat Noor Khan,) Foll

Counsel,—Mr. K.S, Mathur for the vee .. Applicant,
Mr. Daya Shanker for the .., oo Opposite Party

Date of judgmet 25-9-33.
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Subject matter of the case.

Application for review against the order dated the 23rd
January 1933, passed by the Judicial Commissioner, Ajmer-
Merwara, in Civil Revision No. 12 of 1933.

Judgment.—The facts material to this application for a
review are as follows:—

2. Opponent obtained a decree for damages against
applicant  Applicant filed an appeal in the court of the
Additional District  Judge which he correctly valued bat
stamped nsufficiently. The correct court fee was later paid
but the Additional Distnict Judge dismissed the appeal as
time barred. Proceedings being governed by Regulation 1 of
1877 applicant had no right of second appeal but he came to
this Court in revision and again failed. He now seeks for a
review of this last order on the ground that his appeal should
have been heard by the Additional District Judge upto the
value of the stamp paid  This point was taken nerther in the
Additional District Judge's court nor in this court when the
revision application was argued.

3. In Mohammed Hasmatullah Vs. Mst. Bast: Bibi etc.
(Civil Revision No. 54 of 1933) 1 held that an appellant
whose prayer for time to make up a deficiency has been
rejected ought to be heard up to the value of the court fee
pawd in time. Mr. Daya Shanher for opponent suggests that
this decision 1s wrong and cites two cases Surendra Narain
Swgha V's Hafijur Rahman (30 1.C. 379) and Harbans Saku
Vs. Lalmon: Kue (62 1.C. 36) Both those cases aepend on
special facts. But I am inclined to think that in Mohammed
Hasmatullah \'s. Mst. Basti Bib: efc. 1 have stated the law
rather too brdadly. To reduce the ‘aluation of an appeal
involves the amendment of the memo, and in some cases it
may not be possible legally to amend the memo. For
instance af plamtfl sues for an injunction and values hi

r .
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relief at Rs. 200/~ and fails he cannot on appeal reduce the
valuation to Rs. 100/- but must pay stamp duty on Rs, 200/-
or fail entirely. I think the correct statement of the law is
to be found in the head note to Shal Ramchand Vs. Panna
Lal (1929 All. 308) which rans.

“It is always open to plaintiff or an appellant to reduce
his claim and effect a saving of court Fee if otherwise per-
missible. In so far as he submits to the decree appeal is
limited to the amount in contest on which alone court-fee
need be paid.”

It is for the Court in each case to determine whether the
reduction is “‘otherwise permissible’.

4. In the present case however it 1s unnecessary to
determine whether the reduction 15 otherwise permissible. If
applicant wisheri to reduce his claim  he should have taken
the point in the appellate Court or at any rate mn this Court
when the revision application was originally argued. It was
held \n Shah Mohammed Vs Syed shak Mohammed (1931
Lah. 237) that an appallate Court was bound suo motn to
hear an appeal upto the value on which the Court fee was
paid. No reasons are given for this dictum, and with all
due respect [ am unable to accept it.  The general principle
of law is that 1t 1s for parties to put their case before the
Court, and though 1t 1s always permissible for the Court to
point out to a party his proper ccurse of action, I do not
think it 1s open to a party who failed to claim a relief to say
later that it was the Court’s business to give it to him without
bemg ashed to do so.  Moreover a reduction may sometimes
have to be cffected by striking out one out of several reliefs
claimed and the Court cannot itself assume which relief a
party would prefer to strike out.

3. Further assuming that it was open to applicant to
take the pont for the fiirst time in revision, it is certainly not
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open to him to take it in review. The gencral rule is thata
Court will not take in review a point not raised at the hearing
of the case. Ibrahim Khan Vs, Hasrat Noor Khan (Civil
Revision No. 201 of 1932). There must be a limut to the
extent to which the Court will condone the neghgence of
parties.

Review Application dismissed.

—— ]

Civil Second Appeal No. 27 of 1933.
Berore Mr. D. R. Norvan, L. ¢. s.

Mst. Nanm Begum daughter of Abdul Halim and widow
of Shamsuddin through the General Manager Court of
Wards, Ajmer v Appellant,

Versus.

Abdul Samad deceased represented by Moinuddin minor
under the grardianship of Abdul Ghafur uncle of the minor
{2) Abdul Ghafur (3) Sharfuddin (4) Abdul Rahim, (5)
Abdul Aziz alleged sons of Abdu) [Hahim of Ajmer (6) Hira
Patel of Dilwara (7) Kamaroddin son of Mir Imam Alt
(8) Mst. Wasist bibn of Basharat Ali died represented by
minors Abbas Al, Abid Ali, Abeda Begum, Badsha Begum
under the guardianship of Basharat Ali (9) Hasinuddin son
of Fakhruddin of Aymer e Respondents.

Plea of ResJudicate-Whether can be rated for the first time in appeal,
Does failure to set up amounts to walver:

A pleaof Res-judicatr can be waived but a mere failure to set 1t
in the trial court does not amount to waiver. /

s
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53 Allahabad. 65
5 Patna 107 Foll.
36 Indian Cases 289
1929 Calcutta 163- Distinguished.
Counsel —JMr. Daya Shanker for the ver Appeilant,
Mr. Jasodhanandan for the . Respondent,

Date of Judgment— 4-10 1933.
Subject matler of the case.

Memo of appeal filed on 1st July 1933 under Sec. 14 of
Ajmer Court’s regulation IN of 1926 against the judgment
and decree dated the 14th March 1933, passed by the Addi-
tional District Judge, Ajmer 1n Civil Appeal No. 77 of 1933.

Judgment.— The facts material to this second appeal are
as followss—

One Abdul Halim died leaving him sarviving (1) Mst.
Nanni Bibi, a daughter by his wife Mst. Mohamed Begum,
(2) Hasinuddin, a son of a deceased son of Mst. Mohamed,
(3) Five sons of another wife Mst. Azimannisa. Abdul
Samad the eldest of these 5 sons filed a petition for Letters of
Aduministration to Abdul Hakim's estate.  The petition was
opposed by Mst  Nanm who alleged that Mst.  Azimanntsa
was not the legal wife of Abdul Hakim but only a
mistress. The Addinional District Judge held that Azimannisa
was Abdul ilakhim’s legal wife and granted Letters of
Administration.  Subsequently  Abdul Samad and lis four
brothers filed a suit against” Mst,  Nanni and others praying
for a declaration that they were the heirs of Abdul Hakim
and asking for accounts and an mjunction. The trial Court
decreed the swt on ats ments, Mst.  Nanni appealed
on the ground that Mst. Azimannia was not the legal
wife of Abdul Ilakim. The respondents contended that
the point was ressjudicata by the decision in the Admini-

stration proceedings.  The Additonal District Judge upheld
this contention and dismissed the appeal, '
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53 Allahabad. 65
8 Patna 107 Foll,
36 Indian Cases 289
1929 Calcutta 163- Distinguished.
Counsel.—Mr, Daya Shanker for the o Appellant,
Mr. Jasodbanandan for the .es Respondent.

Date of Judgment— +-10 1933,
Subject matter of the case.

Memo of appeal filed on Ist July 1933 under Sec. 14 of
Ajmer Court’s regulation IX of 1926 against the judgment
and decree dated the 14th March 1933, passed by the Addi-
tional District Judge, Ajmer in Civil Appeal No. 77 of 1933.

Judgment.— The facts material to this second appeal are
as followsi—

One Abdul Halaom died leaving him surviving (1) Mst
Nanni Bibi, a daughter by luis wife Mst. Mohamed Begum,
(2) Hasinuddin, a son of a deceased son of Mst. Mohamed,
(3) Five sons of another wife Mst. Azimannisa. Abdul
Samad the eldest of these 5 sons filed a petition for Letters of
Administration to Abdul Hakim’s estate.  The petition was
opposed by Mst Nanni who alleged that Mst.  Azimannisa
was not the legal wife of Abdul Hakhim but only 2
mistress. The Addinonal District Judge held that Azimanmsa
was Abdul Hakim’s legal wife and granted Letters of
Admimstration.  Subsequently Abdul Samad and his four
brothers filed a sutt against Mst,  Nanm and others praying
for a declaration that they were the heirs of Abdul Hakim
and asking for accounts and an injunction. The tral Court
decreed the suit on its ments. Mst.  Nanni appealed
on the ground that Mst. Azimannica was not the legal
wife of Abdul Hakim. The respondents contended that
the point was resyjudicata by the decision in the Admini-
stration proceedings,  The Additional District Judge upheld
this contention and dismissed the appeal.
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The Judgment in Ma Kyway V Ma Mi Lay (6 Rangoon
682)'15 so brief that I am entirely unable to say whether the
Learned Judges who decided it would have upheld the
distinction made out by Mr. Daya Shanker. I therefore do
not propose to discuss whether the decision in that case was
right or wrong and [ propose to consider the present case
independently of it. Section 5 of Act XIX confers a title to
receive a sum deposited in a Provident Fund on the person
duly nominated in accordance with the rules of the funds
unless such nomnation 1s vaned or cancelled by the subscriber.
It 1s clear Mr. Daya Shanker does not dispute this that after
the introduction of Act XIX marnage would not revole a
nomination. But 1 think the word “nomination” in Section
5 must mean a nommation which had some force at the time
when Section 5 become law. It 1s just possible to argue that
a nomination which is contrary to the personal law of the
subscriber can, sinceitis atleast an expression of theintention
of the nominator, be valided by the subsequent enactment of
Section 5. But a nomination which was once valid and then
becomes void uwing to subsequent marriage 1s nothing at all,
It 1s not an expression of intention since the nominator must
be presumed to have known that marrnage made it void,
Had he desired toexclude hus wife, there was no legal obstacle
to his making a subsequent nomination in the same terms as
the present one. The nomination paper 1tself recites that in
the event of marniage a fresh nomination must be made. On
the whole therefore I inchine to the view that Section 5 of
Act XIX has no application i the present case, because thew
was not at the time when 1t came nto force any outstandiny
nomination within the meaning of the section.

The appeal fails and 1s distissed.  But as a diflicay, - o
doubtful pont of law 1s involved and a point moreoyer ;
tmpression. 1 make no order as to costs.

At L e
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Civil Second Appeal Nos. 26 & 28 of 1933,

BEFORE MR. D. R. NORMAN, I. C. S

The Bengal Nagpur Railway by

its Agent at Ca]cutt'\ -
Versus.

Firm Sita Ram Ajodhya Pershad
of Ajmer (2) The B B.&C.I. Railway
Company through 1ts Agent at
Bombay (3) The East India Railway
Company through the Secretary of
State for India 1n Council

The B.B.&C.I. Railway Company

through its Agent at Bombay
Versus

Firm Sita Ram Ajodhya Pershad
of Ajmer (2) The B. N Railway by
its Agent at Calcutta (3) The East
India R'nlw'\y Company through the
Secretary of State in Council

Civil
Second
Appeal
No. 26
of 1933,

Civil
Second
Appeal
No. 28
of 1933.

Appellants.

Respondents.

Appellants.

Respondents.

(s} In second appeal under Section 15 of Regulation 1 of 1877. Whether

concurrent findings of fact or law are binding on High Court.

Once 1t 15 shown that a second appeal lies under section 15 of Regula-
tion 1 of 1877 the High Court 1s serzed also of all points on which concurrent
finding have been given by both the lower Courts and which might have
been mads the subject of a reference to the Allahabad High Court under
section 17 of the Regulation by any party to the appeal This does not apply
to concurreat findings of fact as section 15 of the Regulation 1s to be read
subject to section 16 which makes the decision of the trial Court where
confirmed by the appellate Court on a matter of fact final.

Civil Second Appeal No 77 of 1930,

(R S. Pandit Chandaba Prasad. Versus B. B & C. 1. Railway)

Ihssented from

(5) Whether non-delivery amounts to lon. Burden of proving loss or whom

Nies:
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Mere non-delivery does not amount to loss. In suits based on
non delivery the Railway Company must prove loss afficmatively.

45 Bombay 1201

45 Allahabad 530 !

51 Calcutta 613

3AML.J 3

6 Patna 139 Foll

1926 Patna 165

1926 Patna 148

1926 Patna 190

1926 Lahore 596 Dissented from 6 Patna 718 Referred

() Railway receiving consignment whether agent of ratlway which hasto
deliver it,

The Railway Company receiving a consignment for despath toa
place on another Railway 1s not an agent of the Raillway Compauny which
has to deliver it,

1924 Patna 811 not followed.

(d) Raflway other than the receiving rallway. When can be lable

A Railway to whom the goods were not in the first 1nstance consigned
\u':annot be held hiable unless the loss 1s proved to have cccurred on 1ts system.
231.C. 22
48 1. C. 294
1926 Lakore 116
1926 Allahabad 299 Folt

{e) Costa in sults agalnst two or more railways, By whom payable,

When goods have travelled over the systems of more than one
Ralway Company plaintiff 1s practically bound to sue all the companies
concerned since he does not know where the missing goods are. Ordinarily
therefore 1t would be equitable that the Company found Lable should pay
the costs of the companys exonerated.

Counsel.—~Mr. Jasodha Nandan for the appellant B.N. Railway,

Mr. K, S. Mathur for the B. B, & C. L. Railway.
Appellant,
Mr. Mohan Lal Capoor for the plaintiff respondent,
Mr, Parmatma Swaroop for the o Respontent.
E L Patver.

Date of judgmes ¢ 2, 0.3z -

/
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Subject matter of the case.

Mema of appeal filed on 1st July 1933 against the
judgment and decree dated the 18th February 1933, passed by
the Additional District Judge, Ajmer in Civil Appeal No. 119
of 1929

Judgment.—These two appeals arise out of a suit for
non-delivery of a box of Attar forming part of a consignment
booked at Chattarpur on the Bengal Nagpur Railway for
daspatch to Ajmer. The East India Rarlway and the Bombay
Baroda and Central India Railway over whose lines the rest
of the consignment travelled were also made defendants. The
consignment was booked under rsk note “X' which is
in terms simular to Sec. 75 of the Railways Act, that is to say
it absolves the Railway Company from all responsibility for
loss destruction or deterioration. The Bengal Nagpur Railway
pleaded delivery to the East India Railway and the East India
Ralway pleaded delivery to the B. B, & C. I. Railway, All
the railways pleaded that the risk note absolved them from
liability and the E. 1. Railway further pleaded want of notice.

2. The trial Court held, (1) that the B. N. Railway
had proved delivery but that the E. I, Railway had not.
(2) that Sec. 75 of the Railway Act and risk note *X" afforded
no protection until loss was affirmatively proved, (3 that loss
was not proved (4) that notice had duly been served on the
K.l Ratlway. It therefore passed a decree agamst the
E. 1. Rallway and the B. B. & C, I. Railway and further
directed them to pay the costs of the plaintiffs and of the
B. N. Railway.

3. Both the Railways made liable appealed. The
learned Additional District Judge agreed that the railways
were bound to prove loss in order to claim the protection of
risk note “'N" but held that the B. N. Ratlway had not proved
delivery to the E. I. Railway, and that proper notice was not
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served on the E. I. Railway. He therefore exonerated the
E. L. Railway and passed a decree against the B N, Railway
and the B B, & C. I. Railway.

4, Mr, Mohan Lal for plaintiffl respondent takes a
preliminary point that the appeal by the B. B. & C. I. Railway
is incompetent as the appeal is governed by Regulation 1 of
1877 and the decree in first appeal has as regards the B. B. &
C. I. Railway confirmed the decree of the trial Court. Mr.
Mathur replies that the appellate Court has varied the decree
against the B. B. & C. 1. Railway by substituting a new co-
judgment debtor and by awarding the E I Railway costs
from the B. B.& C.1. Railway. The rariation is ] think
sufficient to bring the case under Sec. 15 of Regulation I.
For if it did not, the absurd position would arise that while
the B. N. Railway's appeal lay to this Court the B.B. & C. .
Railway's remedy would be a reference to the Allahabad
High Court a position which might conceivably result in two
snconsistent decrees being passed in the same sut.

5. Mr. Mohan Lal then argues that at any rate this
Court is bound by concurrent findings of the Courts below
whether of fact or law and cites the decision of this Court in
the B. B. & C I. Railway VS R.S. P. Chandrika Prashad
(C. S. A. No. 77 of 1930). In that case the defendant
appealed agamst the decree of the trial Court on seven grounds
He succeeded on four out of the seven and the sut was
dismissed  On 2nd appeal by the plamntiff he wished to urge
under O. 41 R. 22 that the lower appellate Court’s finding on
the remaining three grounds was wrong  Jolly J C. held that
he could not do so, since had the decree n the lower
appeliate Court been wholly against him be could not have
filed a 2nd appeal on those grounds.

6. With all due respect 1 am unable to accept this
reasoning so far as questions of law are concerned. For
although there is under Regulation I of 1877 no 2nd appeal

.
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against concurrent decisions of law there may be a reference
to the Allahabad High Court. If in the case cited the
defendant had failed entirely in first appeal he could have
gone to the Allahabad High Court on all pomnts of Jaw. The
effect ot Jolly J. C's. deciston was to deprive him entirely of
his night to impugn decisions on points of law, which he
would ha ve had if he had been less successful on other points in
first appeal. For it cannot 1 think be argued that that remedy
still lay open to um after the Judicial Commissioner had
substantially rejected his appeal. In my view therefore once
it is shown that 2nd. appeal lies under Sec. 15 of Regulation
1 of 1877 this Court is also seized of any points which might
have been made the subjest of a reference to the Allahabad
High Court under R. 17 by any party to the appeal.

7. Concurrent findings of fact stand on a different
footing. Under Sec. 15 a 2nd. appeal hes when the decision
in first appeal reverses or modifies the decision of the trial
Court and 1s not declared by any law for the time being in
force to be final. But by Sec. 16 when a Court of first
zppzal confirms a decision of the trial Court on a matter of
fact 1ts decision 1s final.  Plainly therefore section 15 should
be read subject to Sec. 16 and it s not open to the
appellants to challenge concurrent findings of facts.

8. The points argued in appeal are as follows;—

(1) Non-dehvery by itself amounts to loss and 1t 15 not
necessary for a Railway Company to prove loss
affirmauvely.

(2) The B. B. & C, I. Railway s not hable as there is
no proof that it handled the missing package,

(3) The B. N. Railway did 1 fact deliver the missing
package to the E L Ralway and is therefore not
liable.

(4) The plantiff and not the companies should have
been made liable to pay the E, 1. Railnay’s costs,



Vol. VL. . 69

9. As regards the necessity of proving loss in suits based
on non-delivery the decisions of the various High Courts
thougt not uniform are mainly in favour of the view taken
by the Courts below vide Ghelabhai Puusi Vs. E. [. Railway
(45 Bom. 1201) E. I. Radway Vs. Kishen Lal (45 All. 530)
E. I Railway Vs. Jogpat Singh (51 Cal. 615). Mr. Mathur
refers to 3 Patna cases G.I. P. Ratlway Vs. Dait: Ram
(1926 Patna 148) E. 1. Railway Vs. Gobhardhan Das (1926
Pat. 165) and G. I. P. Railway Vs. Rameshwar Pd. (1926
Pat. 190) (165 and 190) which support the Raliway’s conten-
tion But 1n alatter case Ganesh Das Vs. E.I. Railway
(6 Pat, 189) Jwala Prasad ] took an opposite view. In
Puran Das Vs, E.I. Railway (6 Pat.718) the point was
referred to a Full Bench. It was held by majority that the
reference did not arise out of the case before the Court but
two Judges, Dawson Miler C.J. and Jwala Prasad J ex-
pressed the opimon that mere non-dehvery did not amount
toloss. The earher Patna decisions therefore have ceased to
bz authorities. In Govind Ram Bugh: Mal Vs. Secretary of
States for India (1926 Lah 596) the view contended for by
Mr. Mathur was taken but that s the only case on which he
can rely. Further the view of the majonty was taken by
this Court in Kanhiya Lal Perbeen Chand Vs. The B. N.
Railway (3AM.L.]. 3).

10. Itisthen argued that all the above decisions refer
to cases falling under Sec. 72 and risk note “B” and have no
application to cases falling under Sec. 75 and nisk note X",
In both sections 72 and 75 and in the 115k notes which come
under them the words used are “loss, destru tion or deteriora-
tion”. No argument has been advanced why the words should
be differently constructed in different sections nor has any
authority been cited.  Mr. Mathur refers to the G. 1. P. Raul-
way Vs Ramchandra Jagannath (43 Bom. 386) and The
B.N.W. Railway Vs. Tupan Das (1926 Pat. 384) but n each
case it was held that either loss or deterioration was proved

- 7
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11. 1 therefore hold that when a Railway is protected
either absolutely or under conditions against liability for loss
and a suit for non-delivery is filed against it the raliway in
order to escape liability must prove affirmatively that loss
occurred.

12, The point whether the B. B. & C. I, Railway can be
hrable without proof that the missing package came into its
hands has not been dealt with in either of the Courts below.
In the trial Court this is no doubt due to its not being set
up in the written statement. It was definitely set up in the
memo of first appeal. But it frequently happens that all the
grounds taken in the memo of appeal are not pressed and
from the notes of arguments in the Additional District
Judge's Court the point seems to have been only touched on
very lightly. In my judgment however it s a good point.
The swt is based on non-delivery and there can be no
obligation on the B.B. & C.1. Railway to deliver goods
which it has not received. Mr. Mohan Lal argues that the
railway receiving a consignment 1s1n law the agent of the
ratlway which has to deliver the consignment and cites
Arjun Das Gulab Rai Vs, E. I. Raihway (1924 Pat. 811) as
authority for this. Thatisa single Judge decision and no
reasons for this assumption are given. \When loss is alleged
there is ample authonity for holding that a Railway to whom
the goods were not in the first instance consigned cannot be
held liable unless the loss is proved to have occurred on its
system vide E. I. Rauway Vs. Nope Chand Magniram
(23 1.C. 22) The Agont G. 1. P. Vs. Karaylal (481. C. 294)
Darbari Mal Ram Sahat Vs. The Sccretary of State (1926
Lah. 116) and Chandrabhan \'s. the E. I. Ratlway (1926 All.
299). Had the receiving Ralway been in faw the Agent of
the delivering Railway these rulings must have been different.
Iy decided. 1 therefcre hold that asitis not proved that
the missing package reached the hands of the B. B. & C. I.
Railway, that Railway is not hable,
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13. Coming to,the 3rd point I agree with the learned
Additional District Judge that the B. N. Railway has not
proved delivery to the E.l. Railway. The E. L Railway's
admission of delivery in its written statement is not binding
on the plaintiff. The only evidence is that the E.I. Railway
received the consignment from the B.N. Railway. Now 4
packages were sent and 4 packages were delivered but one of
the packages sent was not among the packages delivered i.e.
somewhere 1n the course of the journey the package was
substituted for another. It was therefore incumbent on the
B. N. Railway to prove not merely that a consignment of 4
packages had been delivered to the E.I. Railway but that the
4 packages in the consignment were identical with those
originally booked with the B. N. Railway.

14. The question of costs presents some difficulty. When
goods which are not delivered have or should have travelled
over the systems of more than one Railway Company plantiff
is practically bound to sue all the Companies concerned since
he does not know where the missing goods are. Ordinanly
therefore I think 1t would be equitable that the Company
found hable should pay the costs of the Company exonerated.
But as regards the E,I. Railway plaintiff has failed on the
techmcal point that he did not give proper notice. On this
special ground I think the plaintiff must pay the costs of the
E.lL Railway,

15. Iconfirm the decree of the lower appellate Court in
so far as it awards plaintiff damages from the B. N. Railway
and set it aside in so far as 1t awards damages against the
B.B &C. I Railway. I also set itaside in so far as it
directs the B. N. Railway and the B. B. & C. I. Railway to
pay the costs of the E, 1. Railway and direct that plaintiff
will get his costs throughout from the B. N. Railnay. The
B. B. & C. I. Ralway not baving raised the point on which
it has succeeded n 1ts written statement or argued 1t fully in
first appeal, must bear 1ts own costs throughout.

Appeal of B. B. & C. I. Raslway accepted
Appeal of B. N. R, Dlsmlsszﬁ,
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Shorts Notes of Important Judgments.

(1) (¢) O.21. R. 66 C.P.C. Sale-Proclamation:

What it should include and what can be claimed therc-
after:—

The sale proclamation shall specify as fairly and accurate-
ly as possible the amount for the recovery of which the sale
15 ordered, which should include all sums for future interest
and costs wncurred and due upto that date.  Any such sum
not included in the sale proclamation cannot be claimed
thereafter in that Darkhast except costs incurred and allowed
subsequent to the sale proclamation.

(8) Costs of Ezecution-Proper time for, claiming them :

The most suitable time for claiming costs of Execution
is when the sale proclamation 1s drawn up, but a request made
at any time before the Darkhast s finally disposed of 1s nut
too late.

Miscellaneous Civil appeals Nos, 35 and 43 of 1933.

Poosa Mal of Beawar, Versus Mst. Hangam Koer and
other of Ajmer.

Date of Judgment: 14th October, 1933.
(2) Section 56 (2) (b) of the Provincial Insolvency

Act: Receiver's Commission on what ‘assets’ to be allowed -

\When an encumbered property is sold by the Receiver in
bankruptcy of his own motion the balance of authonty sup-
ports the view that the receiver is entitled to his commuission
only on the balance of the sale proceeds which isavailable
for distribution among the unsecured creditors. But when a
secured creditor comes to Court and asks that the Recewey
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should sell the mortgaged property he does consent by
necessary implication to the Receiver getting his commission
on the whole sale-proceeds.

Miscellaneous Civil appeal No, 33 of 1933,
and

Civil Revision Application No. 134 of 1933, R. B. Seth
Biradh Mal Lodha, Versus Prabhu Dayal Nazir, Small Cause
Court, Ajmer.

Date of judument 1+4th October 1933.

(3) (¢) Damages-suit for libel-Special damages when
necessary to prove:

There are some cases in which proof of Special damage
is unnecessary and these include the imputation of a Criminal
offence punishable with imprisonment.

#) Privilege other than absolute when not a good
defence:

Privilege other than absolute is no defence if there is
malice.

() Whether second appeal lies on finding of malice.
" Whether there s malice or not is a finding of fact which
cannot be challenged 1n second appeal.

Civil second appeal No. 41 of 1933,

G. Cornelius of Ajmer. Versus Rev: Lakshmi Chand
and others.
Date of judgment 14th October, 1933.

(4) Interlocutory application filed in Court Office:
Duty of applicant :

When an interlocutery application is presented not to
the Jjudye i Court buteto his othce. there is no duty cast ot
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the Court to let the applicant know whai orders have been
passed on it-it is for the apphcant to come himself and
enquire.

Civil Revision application No 121 of 33.
A

Abdul Nabi Khan of Gangwana. Versus. The General
Manager Court of Wards, Ajmer.

Date of Judgment 14th October, 1933.

(5) Adjournment onground of Counsel’s engagement
in another Court. \Vhen to be granted.

As Counsel frequently have to appear in more coutts
than one on the same day, a request for postponement of a
case on this ground should ordinanly be granted when this
will not entail inconvenience to the other side or dislocate the
Judge’s work.

Sinall Cause Court Revision Application No 112 of 1933,

Firm Rama Nand Nath Mal of Ajmer. Versus. Firm
Jar Kishan Lal Chotey Lal of Agra.

Date of judgment I7th October. 1933.

(6) Appeal dismissed for default. Secction 151 C. P C.
and article 168 of the Limitation Act Application and
scope of.

\When the Civil Procedure Code prescribes a particular
procedure for setting aside a dismissal for default that
proceduare 1s exhaustive and section 151 cannot be used.
When an appeal is dismissed for default the proper remedy
for its restoration 1s an application under O 41 R 19 and not
Section 151,  But when the appellant had no notice of the
hearing he can have resort to Section 151 because O 41-R 19
read with article 163 of the limitation Act pre-supposes the
proper service of summons on the appellant.

{ ,



-~ 45 Bombay 648
i .
" "11 Rangoon 26 Foll o

Mi<cellaneous Lx\ll Appell No 40 of 1933. .

Treated as ClVl. Renslou Appllc‘ltlon No 175 of 1933.

Mathara Das of Nayanagar, | Versus. I\al_\:\n« Mal and
othets of Nayanagar,

Date of Judgment 28th October. 1933,
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SUBJECT INDEX.

(*Indicates that the judgment 1s not printed bul only the
Law point, arising in il, is published.)

Ajmer Courts Regulation (1 of 1877)
—5. 17—Scope.,

A reference 1s permutted when a question of law or usage having the
force of law, or the construction of any document, or the admussiblity of
any evidence affecting the ments of the case arise and rot otherwise.

*ALLEY RASUL ALI KHAN vs. BAL KISHAN, 28

—Section mentions the construction of any “document” and not of any
documents.

*ALLEY RASUL ALI KHAN vs. BAL KISHAN, 28

—Construction of Document is question of law—inference to be drawn
from 2 number of documents is a question of fact.
*ALLEY RASUL ALI KHAN vs. BAL KISHAN. 28
—F%. 18—Scope. If the District Judge thinks that he should make a
refetence. he should state the facts which he finds as a Court of appeal ard
then should state the question of law that he desires to be decided by the
High Court,

TALLEY RASUL AL! KHAN vs. BAL KISHAN. 28
Ajmer Municipalities Regulation.

80 109 and 110—Magistrates have no jur sdiction to question reasqq.
ableness of orders passed thereunder. 1t1s, honever, open to the magistragy
to question the legabty of the order.

MUNICIPAL COMMITTEE s Rz\l]AMTULLAH_ 4

Civil Procedure Code (1808).

already oy tecord, g

-0, 22, R, 4 (3).—vhen Legal Representatine
application necessary.

FATEH CHAND sskyyp e g5

NN



i
—0, 41, R 22—Varying order of costs in absence of cross chjections
is wrong.

*GHASI RAM vs. BADULLA. 26

Criminal Procedure Code.

—~Abuse of —T'o take a dispute of a civil nature to a criminal court is
an abuse of criminal procedure.

DEBI DIN vs. ANANT MAL, 2%

Court Fees Act.
—Sch I, Art. 17 {VI)—Mortgage suit —personal decree granted—Appeal
for obtauning mortgage decree to be court feed at Rs. 10/-
FATEH CHAND vs, RAMAN. 1§
Evidence Act.

—~%, 19—Adopnssion by prinepal against surety after termination of
transaction s relevant though not conclusive,

BADRI LAL vs, RAM DAS. 10
—8, 34 —Evidence of the plaintff alone may be m law sufficient corr-
oboration of regularly hept accounts,

ABBAS ALI vs. BENIGOPAL NARAIN DAS. 7

Interest.

“—\Vlien interest 1= not payable bv ngreement or under statute the mere
detention by the defeadant of monev due to the pluntiff 1s not a ground
for awarding 1it.  There must be something 10 additron, such as fraud or
beeach of trust. .

MANGI LAL vs. BASANTI RAM, 1

— In suit for arrears of rent, not to be awarded where no contract to gy
interest.

*NAND RAM vs, RAM BILAS. 25

Interpretation.
—$t2* 'y —\Words should bs given their ordinary meaning unless to do
20 would make one part of the Act inconsisteat with another or would lead
o absurd.ty,
“Dr. AMBA LAL vs. Crown, 25



iil
Khata.

—\Vhen a party has executed khata in which there is an item of interest,
1t is not necessary for the plaintiff to bring independent evidence of 2
contract to pay tnterest,

MANG! LAL vs. BASANTI RAM. 1
Limitation Act,

—¢, 85—Essentials of open and current account.
ABBAS ALI vs. BENI GOPAL. 7

Pleading.
— Conatruction—Should not be narrow, especially in mufassil.
*KISHEN LAL vs. MOTI LAL. 27

—New Case —1f interest by way of damages 1s claimed in plaint it can-
not be granted by way of mercantile usage.

*KISHAN LAL vs, RAM DAYAL. 26
Practice, )

~—Conflict of decislons—11t 15 usual to follow Allahabad view f long course
of decisions of that court,

BADRI LAL vs. RAM DAS. 10

—New Act—Passed subsequent to filing of swit—Appeal governed by
old Act unless new Act expressly provides to the contrary.

*ALLEY RASUL ALI KHAN vs, BAL KISHAN. 28

—Small Cause Court—Even f pomnts for decision not happily framed,
parties must have their evidence ready to support their case,

*KISHAN LAL vs. RAM DAYAL. 27
Sales of Goods Act.

=3, 42—When a defendant tahes delivery, be 1s bound to prove that he
had intimated bis rejection within reasonable time—''Reasonable time™
15 4 question of fact,

*K]SHAN LAL vs. RAM DAYAL., 27
Stamp Act.
—S. 2 (23)~—Receipt 15 3 particular hind of acknowledgment,
GHISA LAL vs, CHOGA-



1w

—S. 35—Receipt 1s admissible on payment of penalty not only against
the maker but also against his legal representative.

GHISA LAL vs. CHOGA. 20

—Sch, 1, Art. 1—Nature of Document—The words following “acknow-
ledgment’ are limiting and rot defining.

GHISA LAL vs. CHOGA. 20
Tort.
Aal P i It is { permissible to infer mahc from
want of reasonable and probable cause.

*DEBI DIN vs. ANANT MAL. 25

Transfer of Property Act.

—5, §5—Seller bound to disclose material defects, e. g, minor’s title to

a share, reasonable possibility of litigation—Failure to do so amounts to
fraud.

*KISHAN LAL vs. MOTI LAL. 27

—S. 116—To constitute a tenant holding over, there must be assent on
the part of lessor—Assent ts question of fact— Assent cannot be presumed
from a continuance of possession.

*GANESHI vs. KAMAR. 27
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. S. C. C. Revision No. 163 of 1933.
Berore Mr. D. R. NORMAN, L C. S.

Mangt Lal - ... Apphlicant.
Versus.
Basant: Ram ... ... Opposite Party,

Small Cause Court Revision No. 163 of 1933, decided on
February 13, 1934, against the order, dated the 10th July 1933, passed
by the Judge, Small Cause Court, Ajmer, 1n suit No. 4431 of 1932,

(a) Award of interest by way of damages—When to be allowed:

When interest 1s not payable by agreement or under statute the
mere detention by the defendant of money due to the plaintiff 1s not a
ground for awarding 1t There must be some-thinz mn addition, such as
fraud or breach of trust.

Civil Reviston No. 122 of 1932 and 57 Calcutfta 953, not followed,
Civil Revision No. 38 of 1933, N

50 Mad. 94,

53 Mad. 519,

50 AN, 818,

55 Al 164,

12 Patna 216, Discussed and approved,

1933 Lalore 212 followed.

.

{b) Khata ted-tnclud, item of § t—Whether it is y to

prove contract to pay interest

When a party has evecuted a Khata in which there 1san item of
interestat 1s not necessary for the plantif to bring independent evidence
of a contract to pay interest,

Mr. G. P. Mathur —for the applicant.
Mr. Chunmt Lal—{for the opposite party.
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Judgment.—The only point on which this application
has been adumtted is whether the plaintiffl opponent was
entitled to interest. The suit was for the recovery of the
price of goods sold and plaintiff alleged an oral agreement
to pay interest which was denied by the defendant. The
trial Judge held that the oraj agreement was not proved,
but allowed 1nterest to the date of suit at 67 on the ground
that the defendant had not paid the dues of the plaintiff
for a long time. It is now contended by the defendant that
mnterest by way of damages can not be awarded.

2. On this point the ruhings of this Court have not been
consistent. In Bal Swingh vs. Ratan Lal' Macklin, ]. C.

held that interest by way of dainages could be awarded. He
remarhed :(—

“*Clearly the plaintiff was being hept out of his money,
and to this extent he was unable to draw interest

at the ordinary Bazar rate by lending to other
peuple.”

Subscqaently in Kanhiya Lal vs. Hunja® 1 held that
interest can not be anarded unless there 1s an agreement for
1t, expres~ or imphied, or unless 1t 1s payable under some law
such as ithe Imterest \ct. In neither judgment was any
reference made to decided cases.

3. Somt of these 1 will now briefly examine. In
Kandappa Mudaliar vs S, R. Muthuswami Ayyar.® A
Full Bench deaided, by majority of two to one, that interest
by way of dam iges can not be allowed. In that casc money
had been advanced for goods which were not supplied. 1o
Nanchappa-Coundan vs. Vatasats [ttschathara Muannadiar®
1t was held that interest by way of damages ona debt with-

u ® N n:al w32 sa w L ]—l'an ll qhur
€ v R.No 3301933 68 M L J—Tarnt 1, Slort Nete No 1
(0, $3Mat Gim127 Sad Y2

ter U3 Mt Muar Mad 17
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held was not allowable under Sec. 73 of the Contract Act,
but could be awarded {a) if the debt were secuted on land
or (b) 6n money obtained or retamned by fraud. In Anrudh
Kuwmar vs. Lackhmi Chand.® the defeadant by means of a
forged will had kept the plantiff cut of money to which he
was rightfully entitled and interest was allowed. Tius case
would fall under the second exception set out 1 Nanchappa
Goundan vs. Vatasare-litichathara Mannadwar. 1ln Kishwar
Jahan Begam vs. Zafar Muhammad Khan® interest was
allowed on money due from a trusec to cestut one {rus! who
had unreasonably detained it The Court there observed .—

“Where a case, in England, would fall within the
common law junsdiction, no cquitable principles are
to be applied 1n awarding or withholding interest;
but where a case falls within the equitable juisdic
tion exercised by the Court of Chancery, equitable
considerations might 1nduce the Court to allow
interest.”

InJ. H. Pattinson vs. Srunate Bundhya Deb:” and
Jagat Singh vs.Jagat Sungh Kawatra* 1t was held that interest
by way of damages could not be awarded. The latter case 15
exactly parallel to the present one, as the smit was for the
recovery of the price of goods sold.  On the other «idethe
only ruling relied on is Kumarchandra Gain vs. Narendra-
nath Mitra.® But there the point 1s not discussed at any
length and no case law 1s quoted

4. The balance of authonity 1s therefore n favou: of the
view that the mere detention by the defendant ot money due
to the plaintiff 1s not a ground for awarding inteiest " Thite
must be something in addition, such as fraud ot breach ot
trust. Thisis the view winch I propose to adopt, and it
that were all this application would succeed

(1) 50 AN, 815=1923 all 500, 1 161 =133 All 15

() 12 Tat, 216=1933 Pat 196 (4) 1933 Lal. 212,
5} 57 C’al 983=1930 Cal 357,
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5. It has however been argued on behalf of the plaintiff
that his statement that there was an agreement to pay interest
ought to have been accepted, since in the suit khata which
was signed by the defendant there is an item for interest.
The tria) Judge seems to have lost sight of this fact altogether.
It 1s true that i his written statement the defendant con-
tended that the accounts were never explained to him, but he
does not seem to have pressed the point as it does not
appear among the points for determination and the tria)
Court awarded plamntiff a decree without insisting on proof
of any individual items in the khata. When a party has
exceuted a kbata in which there 1s an item of interest I do
not think it 1s necessary for the plamntiff to bring independant
evidence of a contract to pay interest,

6. The application, therefore, fails and is dismissed with
costs,

Application dismissed.

Criminal Reference No, 58 of 1933.
BrLrore Mk, D. R Norwuay, Lc.s,

Mumcipal Commutice, Apmer Applicant.
Versus.

Ralunatullah and others Opposite Party

Criminal Reference No. 58 of 1933, decided on February 13,
1931, under Sec. 433 of the Code of Crimunal Proceduse made by the
Distiet: Magistrate, Aymer, with his order dated the 14th December,
133

Ajmer M, ! Requl S 109 and 110—Jurlediction of

Magirtrates to question reasonablencss of orders peesed there-under,

AWhen the faw gives pawers to a Comnmuttee ot 1s not for the Magis.
teate wittinlhy 10 tike anav those powers by arrogatirg to hunsell the
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function of deciding whether they were reasonably exercised. It is
however open to the Magistrate to question the legality of the order.
43 All 644 Followed.
Mr. Chunni Lel—for the Applicant.
' Opposite Party in person.

Judgment.—This is a reference from the District Magis-
trate. On 22nd September 1932 the Sanitary Sub-Committee
of the Ajmer Municipality issued notices under Sec. 109 (3)
and Sec. 110 (1) of the Municipal Regulation on three joint
owners requirng them to do three things to a privy.

(1) to white wash and repair it.
(2) to piovide proper receptacles.
(3) to affix a door,

This requisition and a second requisition 1ssued on 20th
December 1932 not being complied with the Mumcipality
instituted a prosecution under Sec. 219 on 2nd March 1933,
Pending the hearing the accused complied with requisitions
(1) and (2). The Magistrate dismissed the complaint as
regards the door, and admomished the accused as regards
the other 1tems 1n the complaint.

2. The District Magistrate in his reference remarks
that the order of the Honorary Magstrate is nidiculons and
that he should have either wholly acquitted or convicted
the accused.

3. 1 agree that the order of admomtion was not a
correct one. The Magistrate does not state under what
Section of the Code he purported to make it. Butf he was
thinking of Sec. 562 ({A), that sub-section is confined to
offences under the Indian Penal Code. Further more even
if admonition were legal it would be inappropriate. If the
only penalty for fathng to comply with a Municipal requisi-
tion is a warming, 1t is clear that the Mumcipality will never
be able to get 1ts orders complied with without launching .
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prosecution. In such cases therefore the Magistrate should
msanably inflict a small fine.

4. A second peint was raised before me which is not
referred to by the District Magistrate. The Honorary
Magstrate dismissed the complaint as regards door on three
grounds:

(1) that the neighbours made no complaint.

(2) that the door way of the privy 1s inside the house
and 1s not visible to passers by.

(3) that a door s unnecessary.

It 1s contended on behalfl of the Municipality thatitis
not open to the Magistrate to question the reasonableness-of
requisitions issued by the Committee.

5. Tothis I agree. \When the law gives powers toa
Committee it is not for the Magistrate virtually to take away
those powers by abrogating to himself the function of
deciding whether they were reasonably exercised A direct
authotity on this pownt 1s Emperor vs. Kashmire Lal®. This
disposes of grounds (1) and (3) n the Magistiate’s judgment.
1t is however open to the Magistrate to question the legality
of the order Under Sec 109 {3) the Commnnttee is em-
powered to require an owner to screen a latrine from the
view of persons passing by or dwelling in the ncighhourhood.
If therefore the latrine opens only into the interior of the
house a requisition for the construction of a door would not
be legal.  The Magistrate has remarhed that the door 15 not
visible to the passers by outade.  On behalf of the Municipa-
ity st s «aid that the latrine 1s 10 a havel consisting of many
quarters and that it is visible to the other occupants of the
haveh.  If that is so the order of the Committee was legal.
I the ease were an important one [ should therefore have to
direet aretaal. But Mr Chunny L.al for the Municip.

() 63 AN Caim102t AN 267
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states that he does not press for this and that all he desires
is a ruling on the jurisdiction of the Magistrates to question
the reasonableness of an order under Sec. 109 or 110.

6. I accept the reference. set aside the order of the
Magistrate and fine each of the opponents Rs. 2/- for a
breach of requisition () and (b) stated above. In default
one week’s simple imprisonment.  The fine should be paid in
the Court of the Magistrate-one weel’s time allowed.

Reference accepied.

Civil Second Appeal No. 49 of 1933.
Brrore MR, D.R. NORMAN, LC.S.

Abbas Al: .. Appellant,
Versus,

Furm Bent Gopal Naramn Das ... Respondent.

Second Appeal No. 49 of 1933 decided on February 14, 1934,
aganst the judgment and decree, dated the 21st October 1933, passed
by the Special Additional District Judge, Ajmer, in Civil Appeal No.
152 of 1933.

(a) Section 34 of the Indian Evidence Act—What amounts to sufficient

corral, of entries th d

It s settled law that the evidence of the plantiff alone may be in law
sufficient corroboration of regularly kept accounts. A party cannot be
expected to remember all the detatls of an account extending over many
months.  All he can say 1s that the transaction took place and that they
were entered in the accounts. Thus the general evidence of a party

the transaction embodied 1n the accounts really tooh place may * .
boration.

(b) Mutual and apen account under article 85 of the Limitation *
of ¢
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To make article 85 of the Limitation Act applicable it is not
necessary that any demand should in fact have been made. The mere
fact that the account usually stood in favour of one party would not make
the article n-applicable so long as there was no inherent reason why it
should not have stood in favour of the other party. 87 1.C. 832 Followed,

1933 La rore 12 Distinguished,

Mr, Jasoda Nandan—for the Appellant.
Mr. Swaroop Narain—for the Respondent,

Judgment.—Appellant used to make gold lace for the
respondent. In the respondent’s account he was debited
with the weight of the matetial supplied and credited with
the weight of the fimshed articles. He was further debiled
with cash advances given from time to time and was credited
with his wages, the wages being calculated at so much per
tola on the fimshed article. Respondent filed a suit for the
balance due on the account including the value of materials
supplied to appellant and not returned in the form of finished
articles. The trial Court awarded respondent a decree for
Rs. 628, 3,9 and this decrec was confirmed on appeal by the
Special Additional District Judge.

In second appeal two points are taken:—

{1) There was no legal corroboration of respondent’s
accounts,

{2) The smit 15 not 1n time.

The main evidence in corroboration of the accounts is
the statement of plantfl. It is settled law that the evidence
of the plaintiff alone may be in law sufficient corroboration
of regularly kept accounts. I say ‘may be' to make it clear
that a Court is not bound to accept such evidence as sufficient
corroboration.  But this being a second appeal it can only
succeed if 1t is shown that the corroboration is legally in~uffi-
cient,  Turmng to the plamtff repondent’s evidence | find
that though he has stated generally that he used to give
matenals and advances; and that he hept accounts thereof, he
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has not deposed to every, or indeed to any, item specifically.
It is argued that such a general statement does not amount
to legal corroboration.

No case law is quoted in support of this arguement, and
I do not think it tenable. A party cannot be expected to
remember all the details of an account extending over many
months. All he can say is that the transactions took place,
and that they were entered in the accounts, the implication
being that accounts contain no transactions which did not
really take place. If it be argued that this adds nothing to
the strength of a case, since the plawntiff 1s saying nothing
from his own knowledge but 1s merely relying on the
accounts, I think the answer 1s as follows. The law of
evidence in India 1s founded on the law ot evidence in
England and the law of England 1s founded on the assamp-
tion that witnesses attach considerable sanctity to oath:
Granting this assumption the general evidence of a party
that the transaction embodied 1n the accounts really took
place 1s obviously substantial corroboration since a man may
compils in-accurate or even falee accounts and yet may be
unwilling to go into the box and swear that they are ttue.

The first ground thercfore fails.

Coming to lmitation the learned Special Additional
District Judge applied Art. 85 but remarhed that alternatively
Art. 120 would apply. As he has dealt with this pornt 1n a
few lines only I infer that it was not strenuously argued. In
my view Art. 85 applies. The essence of a mutual account
1s that there should be reciprocal demands and that it should
be impossible, to say without examination of the accounts, ju
whose favour the balance might be at any particular &,
Inthe present case plamtiff had a demand for the v_lu .
his materials in the hands of defendant and for the o7y ses
in cash, while defendant had a demand for his w. oo, 107
not necessary that any demand should in foer © .o
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made. Probably the account uswvally stood in favour of the
plaintdff but there is no inherent reason why it should have.
I the defendant had at any time returned all the material in
finished form before taking fresh materinl it would probably
have stoad in his favour. In fact it is defendant's casc that at
the date when he says the accounts closed it did stand in his
favonr. There is also one authority on plaintiffs’ side namely
Motr Ram vs. Gambhir Prasad®, 1n that case there was
no advance of materials but m other respects it is on all
fours with the present case. In Dasaundhi Ram vs. Mool
Chand® relied on by defendants the facts were diffesent the
case being one of dealings between principal and agent. 1
therclore hold that the suit was rightly held to be in time.

Appeal dismissed.
(1) 87 1.C. BI2m1923 Nag 295 (2} 1933 Lah 12,

Civil First Appeal No. 53 of 1933.

Brrore Mur. D.R. NorMan, Lc.s.

Badr: Lal . o {Defendant) Appellant.
Versus,

Ram Das v (Plaintiff) Respondent.

First Appeal No. 53 of 1933, decided on February 19 1934

against the judgment and decree dated the 2t QOctober 1933 passed
by the Sub Judge tst Class, Apmner, in Civil Smit No. 35 of 1932

(x) Ssction 18 of the Evidence Acti—Is sdmission of Nability by » princinal
relevont In o sult againet sarety even though It wae not made during (he trensaction

far which the surety was baund — e such edmisiion conclusive —

tindar Sectian 10 of the Lyiderce Actan admswon of a prieeipal
1say nat conue 19 ba paleyant ARaPst tha sutefy hecause (b was made aftse
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termination of the transaction for which the surety had bound himself.
If that were the intention the farmers of the Act would have warded the
last sentence of Section differently. But such admissions are not necessanly
conclusive.
5§ ALL.J. 142
Woedroffe and Ameer Ali's law of Evidence (eighth edition). page
243 Dissented from. 20 1.C 637, Followed,

(b) In case of a conBlict of d —1s it always necessary in this district
/)
to follow the Allahsbad High Court view:—

When there is a long course of decisions of the Allahabad High Court
on a particular point 1t 1s usual to follow that view f there is a conflict
of decisions, But when only a single decision 1s ciled and there 1sa
cantrary decision of another High Court this Court 15 not bound to follow
the Allahabad High Court and should apply its own mind to the pont in
1ssue.

Rar Bahadur Mithan Lal Bhargava(—for the Appellant,
Mr. Jasoda Nanden Bhargava ;
Mr, Daya Shanker Bhargava~—for the Respoudent

Order—This 1s a first appeal against a decree of the
First Class Sub-Judge, Ajmer, anarding a sum of Rs. 5247/2/-
to the plaintiff respondent. The appeal 1s valued at Rs 5040/
but the arguments have been conhned to a single item
of Rs, 5000/-. Plaintiff opened a shop in Ajmer and took
into his setvice one Ram Dayal. Defendant stood surety
for Ram Dayal to the extent of Rs. 5000{-. The shop
incurred heavy losses and Ramdayal executed a Khata in
favour of the plamtiff for Rs. 1900/-0dd. Plunuff alleged
that Ramdayal incuired these losses by speculation contrary
to the terms of his employment and that defendant was
liable to the extent of the surety bond.

2. Of the points rased 1n appeal I find it necessary to
deal with two only.

(1) under the terms of the bond defendant was only
liable for Ramdayal’s dishonesty;
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(2) plaintiff has not proved that the Jloss was incurred
owing to speculation by Ramdayal.

3. I find in favour of the defendant on both points.

4. Under the terms of the surety bond (Ex. P[2)
defendant made himself liable.  ‘If Ram Dayal should take
anay the assestsof the firm or give away to any of his
customer or creditors or any loss Should acerve to the shep
on accoant of him'. The trial Court considered that this
last clan=e would cover loss due to misconduct. RS, Mithan
Lal for defendant argues that the principal of ¢jusdem
generss apphies and that the ‘loss’ in the general clause most
be of the kind set out in the specific clauses. For this
arguement there 1 a good deal to be said, and it is streng-
thened by a reference to the agreement of service executed
by Ramdayal in favour of the plunufi (Ex. P;j1). This
agreement wis exccuted on the same day as the surety bond
and it 1s therefore iegitimate to refer to it 1n interpreting the
surcty bond. The agreement «tates that Ramdayal has
provided a surety 1n case he shouid misappropriate any of the
capital or mive it away to any bedy.  Then follows a general
clause ‘<o tor loss of any lind whatever “occasioned by me
the surety w.li be habie to pay™. Then in a Jater part of the
dozument trhere is a promise not 1o resort to speculation. It
appears to me that 1t it were a condition of Ramdavals
service that he should provide security for loss occasionsd
by sp:culation the clagse amainst speculation would have been
placed after the ciause about musappropriation and before
the general clause relating to loss of any land.  Further the
surety bond does not mention Ramdaxal’s agreement not to
speceinte.  Reading the two dotuments together atis clear
to me that defendant stood surcty for andn.\‘ni's honesty
oniy and not tor any loss that mizht be ncurred by other
branches ot his agreement with planuff.

5 The<«econd punt raases aninteresuing point of law.
Prictically tf = only evidence that the loss on the shop is due
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to Ramdayal’s speculation is certain admissions of Ramdayal,
in particnlar the Khata (Ex. Pf3). It 1s argued by R.S.
Mithanlal that an admission of Hablity by a principal 1s not
relevant in a suit against the surety unless that admission
was made during the transaction of the busmess for which
the surety was bound. In support of this he cites Rambha-
jan Lalvs. Sheo Prasad' and woodroffe Ameer Ali's Law of
Evidence (Eighth edition) p. 243, For plamnuff Mr. Daya
Shanher has cited P.H. Parameswara Paiter vs. Viyathen
Sheedevi® a Madras case, in which 1t was held that under
Sec. 19 of the Evidence Act an admission of a principal did
not cease to be iclevant against a surety because 1t was
made after termination of the transaction. | have not been
able to trace any other decided case on the point.

6. R.S. Mithanlal argues that this Ccurt usually follows
Allahahad when there 1s a conflict of decistons  When there
1s a long course of decistons of the Allahabad High Court
to the same effect I agree that that is the usual practice. But
when a single decision is cited and that a deciston not in the
Indian Law Reports series and there 1s a contrary decision
of another High Court I think I am bound to apply my own
mind to the point in 1ssue,

7. 1 prefer the Madras decision. The Allahabad
decision is a single Judge ruling and s based on an English
case. Similarly in woodroffe and Ameer Al's Law of
Evidence the authority cited is Taylor's Law of Evidence
and English cases. It is true that the Indn Evidence Act
18 based on the Enghish Jaw of Evidence but 1t does not
necessanily follow that it reproduces the Enghsh law in every
particular.  For instance their Lordships of the P.C. ina
recent interpretation of Sec 33 of the Evidence Act held that
it did not completely reproduce the Enghsh law, wide
Krishnayya Rao vs. Raja of tattapur®. Sec. 19 of the Act

M SAL M2 (2 20L.C 637, 43) S7M.1=1933P,C 202,
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is as follows;—'Statements made by persons whose position
or linbility it is necessary to prove as against any party to
the suit, are admissions, if such statements would be relevant
as against such persons in relation to such position or liability
in a suit brought by or against them, andif they are made
whilst the person making them occupies such position or is
subject to such liability’,

8 Now to prove defendant’s liability it was necessary
to prove Ramdayal’s and Ramdayals statements would
certainly be relevant to prove his lability in a suit against
him. He was also at the time he made these statements
still subject to that liability. If the framers of the Act had
desired to repraduce the English Law the last sentence of
the scction would surely have been worded differently.

9. But as was remarked in the Madras case such
admissions are not necessarily conclusive and a Court must
in deciding the weight 1o be attached to them, consider the
circumstinces in which they were made. In the present case
1 do not think them worth very much. The Sub-Judge was
no doubt right 1n rejecting the evidence that Ramdayal was
beaten nto executing the khata (Ex. p/3). But prior 10
exccuting it Ramdayal had filed an insolvency petition, $0
the khata would not do him much harm. Morcover his
letters to pluntiff e.q. Ex. p/8 show that he was endeavourifg
to conciliate plant:fT 1n the hope of further employment.
cannot therefore accept his admission unless it is substan-
tially corroborated. Plaintiff’s cousin Haridas who was a1s0
employed at the Ajmer shop makes a general statement that
Ramdayal did ‘Satta’ transactions and Ramdayal who was
examined as a defence witness says thae loss was incurred
for ‘Sauda’ tran<actions for which he was not responsible.
But no attemp: has been made to show what the exaet
nature of any onc of the transactions, or what part Ramdayal
had in them. 1 therefore find that it js not proved that
plaintuff suffered Joss oning to Ramdayal indulging in specu-
Lation contrary to the terms of s scevice bond.
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10. The appeal thus succeeds on both grounds. [ set
aside the decree of the trial Court and award plaintiff a
decre for Rs, 247[2/- with portionate costs in the trial court,
Defendant is awarded cost on Rs. 5000/- 1n both Courts,

Appeal accepted.

Civil Second Appeal No. 8 of 1934,

BEFORE MR. D. R. NORMAN, I.C. §

Fateh Chand aud Pukh Raj ... (Plaintiff) Appellant.
Versus.

1. Raman deceased represented by his widows Mst.
Jarao and 2. Mst. Chunni wjo Raman, Achraj of Beawar
(Respondents.)

Civil Second Apjpeal No. § of 1934 decided on March 5, 1934,
against the judgment and decree dated the 16th October 1933, passed
by the Special Additional District Judge, Ajmer, in Civil Appeal
No. 54 of 1933.

(») Mortgage-mit—only personal decree granted—valuation on appeal by
plaintif for obtalning mortgage decree—How to be made.

Article 17 (V1) of the second schedule of the Court Fees Act:
Appucability of

When a plaintiff who has partly succeeded appeals the general
principal 1s that the appeal should be valued on the difference Letween what
he has got and what he claims. Ina case where a personal decree has
been granted 1 a mortgage swt and the plamtiff claims a mortgage
decree 1n appeal the relief claimed cannot be estimated and therefore under

article 17 (V1) of the second schedule of the Court Fees Act a stamp of
Rs. 10/- 15 sufficient.

(b) Legal representative of a deceased party already, on record—is
spplication necessary to join him as such :
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When a legal representative of a deceased party is already on the
record no application to join him as such is legally required.

51 Madras 347.

2 Rangoon 415,

1933 Lahore 765 (a) followed.
10 Patna 341, not followed.

Mr. Moty Prasad :(—for the appellants.

Mr. Jasoda Nandan : —for the respondents.

Order.—This 1s plaint:ff's appeal and arises out of a
smt to bring mortgaged property to sale. The amount
claimed was Ws. 499 as principal and Rs. 499 as interest.
The trial court held that the mortgage deed was not properly
attested but granted plaintiffs a personal decree for Rs. 998.
Plunuffs filed an appeal on the last day of limitation on 2
court fee stamp of Rs. 20/-, but omitted to state how this
valnation was reached  On objection by the office of the
Additronal District Judue they valued the appea) at Rs. 995
and pud the defieit.  When the appeal came on for hearing
detendants ohjected that it was time barred as full court fee
had not been paid witiun the period of limitation, In reply
plamtiffs contended that the appeal fell uader cither clause
i or claus i of \ct. 17 of schedule I of the Court Fees
Act and that the proper stamp was Rs, 10, The learned
Additional District Jadue did not accept this argument and
held that the appeal was time barred,

It further appeared that pending the appeal one of the
plaintiffs had died and no appheation had been wade to bring
his hewrs on the record.  On this ground too the Additional
District Judge held that the appeal failed,

Plawtitls have preferred a sceond appeal to this court
on a stamp of Hs 10%.

A preliminary objection 1s tahen that the second appral
wompropotly stanped and  Haee Lal v Hazan Mal
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Jeth Mal* is relied on.  That case however 1s distinguishable,
as then there was no dispute as to the amount of the court
fee payable in the lower Appellete Court. The plaintiff had
obtained a decree for Rs. 1534, Defendant’s first appeal
was rejected as time barred. He filed a second 2ppeal on a
stamp of Rs. 10f-. It was held that as the ultimate relief
which he claimed was to the extent of Rs 1534 he must pay
court fees on that amount. Here the plaintiff’s argument is
that the ultimate rehief which he claims 1s covered by a court
fee of Rs. 10/- and, 1if he 1s right in this, hus second appeal is
properly stamped. The preliminary objection thus fails,

Coming to the ments the first question is what was
the proper court fee in first appeal. The pomnt 1s not
covered by exact authonty. It 1s qute clear that Act 17
_(iii) does not apply since plaintiff 1s not seeking a declaration
but a decree which he can execute by bringing the mortgaged
property to sale. But there are undoubtedly cases 1n which
a plaintiff who has succeeded 1n part 1n the trial court bas
been allowed to file an appeal as regards the rest of his claim
on a stamp of Rs. 10/- under Act 17 vi. An example 15
Harcharan Das vs. Sukliraj Das® i which the appellant
who had obtained a decree for partition only objected to the
method of partition. Another is Radha Krishan vs.
Mehtab Mian® in which appellant who had obtained a decree
for dissolution of partnership objected to the appointment
of a receiver. It 1s not however necessary to refer them
all, since none deal with the exact point raised here, and
they were in my judgment rightly distinguished by the
learned Additional District Judge.

The learned Additional District Judge though that the
nearest decision was Venkappa, Appellants and Narasinha,
Respondent*.  There 2 mortgage decree against certain

{1) Vol VIof Ajmer-Merwara Law Journal, page 16
(2) 62 Indian Cases, page 979 (3) 1925 Laliore page 496,
) Vol 10 of Iadian Law Repotter, Madras, pize 187, B
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lands had been passed and some of the mortgagors appealed
w order to exonerate the lands from liability. But the facts
are not fully given in the report and in particular it is not
clear whether there was any personal decree against the
Appellants.  If not a successful appeal would have freed
them from all liability and an ad valorem valuation was
clearly the proper one. I am therefore unable to regard
this decision as relevant to the present point. Two other
cases are aited by Mr. Jasoda Nandan for the defendants. In
AU John vs. Suray Bhan® plaintiff filed a money suit against
a company and sought a declaration that his debt had
priority over certain debentures. Ile succeeded and the
debenture holders appealed. 1t was held that ad valorem
court fee were payable. This decision is clearly irrelevant
since there was no personal decree agamnst the debenture
holders. In Sabir Husasn vs. Farzand Hasan® plaintiff
who had obtained a decree against X claimed in an appeal
that the decree should also be agamnst certain assets in the
hands of Y and Z. The court held that the valuation in
appeal was the amount claimed or the value of the assets
whichever was less. Here again the same distinction applies
for plantfT had not obtamed a personal decrec against
NXand Y

The portis thus resntegra and my own view is in favour
of plantil appellants. Wuen a plantiff who has partly
succeeded appeals the general prineiple is that the ﬂl’l’c:“
should be valued on the difference between what he has got
and what he clums. That in the present appeal would be the
diffzrence betseen the sum decreed and the amount which
plauntiffs could realise in eaccution of their money decree.
What tins Iatter amount is cannot be estimated and it follows
that the value of the relief claimed cannot be estimated.
Act J7 (v therefore applies, the stamp originally affixed was
suffiztent and the first appeal was in time.
Pttt e .

i1Vl Se AMaNabad Law Peporns page 5311913 AN 43,
€ M % Intan Law Leptte () pupe €€
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v

1 now come to the question of ubatement. It is argued
that there has been no abatement because the serviving
plaintiff Pulraj is the cousin and legal representative of the
deceased plaintiff, Fateh Chand. This assertion was made
in the Additional District Judge’s court by an applcation
filed on the day. of hearing, but the Additional District
Judge having found against defendants on himitation quite
reasonably did not think 1t worth while to adjourn the heating
to determine the truth of the allegation. 1 have theiefore
to determine whether when the legal representative ot a
deceased party 15 already on the record any application to
join him as such 1s legally required. The balance of authonty
is that 1t is not required see Achutan Naw vs, Manavikraman
alias Kunhattan Raja*, Ajodhya Nath Parhi vs. Emperor®
and various rulings of the Labore High Court of which
Hakimali vs Shiv Naraw® is the latest. The onlv High
Court which has taken an opposite view, 1s as far as 1 can
ascertain the High Court of Patna, see Musammat Waleyatu-
nnissa Begam vs. Musammat Chalakln*. My own view
inclines to that of the majonty. Although I have never
been apt to excuse obwious breaches of proper procedure
I hold that when there are two alternative constructions of
the Code possible a suit or appeal should not be made to fail
on a technicality.

The result 1s that on the assumption that plamntiff 1s the
legal representative of Fateh Chand the appeal succeeds,
and the case will be ramanded for a decision on this point.
If however plaintiff does not succeed in proving tlus, his
first appeal must fail ; since the finding of the Jower appellate
Court that failure to join the legal representative of Fateh

Chand made the whole appeal incompetent has not been
challenged in this Court.

(1) 51 Mad 317- 1929 Mad 152, {2) 2Rang 44321925 Rang 95,
() 1913 b 765 (2) {1) 10 Pat. 341=1931 Tar 164



20 AJMER-MERWARA LAW JOURNAL {1934

As regards costs I am not inclined to award any in this
Court, since the first appeal was not valued at the time
of presentation and the argument that a stamp of Rs. 10/
was sufficicnt was not made until the day of hearing. Further
the allegation that plaintiflf is the legal representative of
Fateh Chand was also not made till the day of hearing and
as that omission rendered it impossible for the lower
appellate Court to determine the question of abatement at the
hearing the cost of that hearing must be paid by phintiff
appellants.  The order of this Court is therefore as follows.

It is held that the Court fee paid on plaintiff’s first appeal
at the date of presentation was sufficient and that the appeal
is not ime barred. It is further held that if plaintff is the
legal representative of deceased Fateh Chand there has been
no abatement, and the case 1s remanded to the Lower
Appellate Court for determing this point.  1f plaintiff is held
to be the legal representative of Fateh Chand the Lower
Appellate Court will hear the appeal according to law ; if
not, 1t witl reject the appeal.  The costs of the hearing which
has already tahen place n the lower Appellate Court will be
borne by plamntiff and the Lower Appellate Court will assess
the pleader’s fee.  Each party will bear ats own costs in this
Court.

Appeal accepted and case remanded:

Small Cause Court Revision No. 3 of 1934.
Brrorr Mir. Do R. Nogway, 1, ¢ S
Ghisa Lal and another v (Plaintiffs) Applicants
\ereys,

Chopa deceased represented by Devi and others.
{(Defendants) Opposite partes.
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Small Cause court revision, decided on March 17, 1934, against
the order, dated 29th September, 1933, passed by the Judge, Small
Cause Court, Ajmer, in Small Cause Court suit No. 708 of 1933.

Facts :—A suit was filed on a Khata. The Khata ran as under

‘Khata of Nai Choga interest at one percent. Dated Magsir sudi Ist
Sambat 1986, Rs 55/- Signed-Choga Nai. Money taken.
Received Rs 551«

The entry was attested but not stamped The plaintiff assumed it to
be a bond and paid penalty accordingly At the hearing the Court held it
to be an achnowledgment withio the meaning of article 1 Schedule 1 of
the Stamp Act and dismissed the suit on the ground that such an unstamped
acknonledgment was inadmssible 1n evidence,

In revision 1t was argued that the entry was either (a) a bond or, (b)
a receipt or, (c) an agreement and that 1t was not an acknowledgment with-
1 the meanming of article 1 of Schedule 1 of the Stamp Act.

Held* (1) That 1t was not a bond as 1t did not contain an explieit
obligation to pay money,

22 Calentta 757 Relied upon
1929 Madras 599,
1927 Nagpur 195,
1927 Cal. 472 Distinguished,

(2) That 1t was not a receipt. The words in Article 1 of
Schedule 1, of the Stamp Act followmg ‘achnon Jedgment'
are hmiting and not defining A receipt is also a  particu-
lar kind of acknowledgment as 1s clear from its defintion
in Section 2 (23) of the Stamp Act. 1933 Al 577
Dissented from,

(3) That a recept 1s admissible on payment of penalty as
required by Section 35 of the Stamp Act not only agamst
the maker but also against s legal representatives,

Mr. Chand Karan Sarda—for the apphcants,

Mr, Jasoda Nandan —for the opposite parties,



I8
IS

AJMER-MERWAR\ LAW JOURNAL [1934

Order.—This application anses out of a suit on a Khata,
The Khata 1s headed Khata of Nai Choga interest at one
percent,” then follows an entry with which this application
1s not concerned and then the suit entry which runs: “Dated
Magsir Sud 1st Samvat 1986, Rs. 55/-. Signed Choga Nai.
Money taken. Received Rs.55[." The entry is attested
but not stamped.

The applicint paid the prescribed penalty on the assump-
tion that 1t was a bond. But when the smit came on for
hearing 1t was argued on behalf of the opponent thhit the
entry was an acknowledgment within the meaning of Article
1 Schedule I of the Stamp Act and, therefore, that it was
absolutely 1nadmissible.  The trial Judge accepted this argu-
ment and held that the suit was not maintainable.

Mr. Chanl Karan for the applicant now argues that the
entry is alternatively either (@) a bond, or (#) a receipt, of
(c) an agreement.

1 do uot think that the entry is a bond. It is the essence
of a bond that the maker should obhge himself to do some-
thing (sce Stamp Act, Section 2 (5) and that obligation should
in my judgment be exphcit and not depend on the legal
presumption that an acknowledgment implies a promise to
py. In Hiera Lal vs. Queen Empress' the Court said “The
important word m this defimtion is the word ‘obliges’, and no
dozunent can be a bond within 1t unless 1t 15 one which itsel
creates an obligation to pay money, as s the case with those
documents which are known a, bonds according to the
commnn use of the word, but 15 not the case with acknowledu:
ments of advances, or of the purchase and receipt of goods,
thr obliration to pay for which 1 not created hy the n-true
ment, but arises from the promises to repay advances and to
pry for gosds, winch the law alwass amplies when meney s
borrewed or goods are purchased
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The cases cited by Mr. Chand Karan are not to the point,
In Veerappudayan vs. Oganthappudayan® there was an
express promise to pay and theugh the actual words of the
document are not given in D. Rozario vs Hariballabl? or
in Khetra Mohan vs. Jamini Kanta® the judgment in each
case suggests that there was an express promise.

The entry is however in my judgment a receipt. The
same point arose in Bindesart Prasad vs. Ram Tapesha
Singh* where the entry was n aimost similar terms. The
learned Judge held that it was not a receipt because it was
an acknowledgment as defined n Article I of Schedule I of
the Stamp Act. With all due respect, I am unable to accept
this reasoning. Acknowledgmentis not defined in Article 1.
\What that article says is that the proper stamp on an acknow-
ledgment of a particular description is one anna. Thats to
say the words in the article following acknowledgment are
hmiting not defiming. Actually, a receipt 1s a particular
kind of acknowledgment as 15 clear from Section 2 (23)
which says that a receipt includes a writing whereby money is
acknowledged to have been received. In the light of this
defimtion the present entry is certainly a receipt and the fact
that 1t may also be an acknowledgment of the kind described
1 Article 1 cannot take it out of the definition,

Now the Stamp Act does not say that an acknowledgment
of the kind described 1n Article 1 which 1s not duly stamped,
cannot be admitted in evidence. Such a prohtbition 1s
enacted 1n a proviso (a) to Section 35, as regards instruments
chargeable with a duty of one anna, but subject to certain
exceptions. One of these exceptions 1s a receipt [vide proviso
(b)]. Theentry in swt1s therefore admussible in evidence
on payment (of penalty, and as more than the prescribed
penaly has been paid was wrongly excluded.

{1 1929 Mg 599 2) 1927 Nag 195
(3} 1927 Cal, 472, (4) 1933 AL, 577,



24 AJMER-MERWARA LAW JOURNAL [1934

One small point remains. It isargued that proviso (b)
only makes a receipt admissible against the maker, whereas
here 1t 15 sought to use it against the maler’s legal representa-
tive. Taking the words absolutely literally this is true, but I
think on general principles of law what is admissible in
evidence ag unst a person must also be admissible ina suit
against his legal representatives on a liability incurred by
that person.

Penalty having been paid it is unnecessary to consider
whether by reason of the stipulation regarding interest the
entry also amounts to an agreement.

The application thercfore succeeds. 1 sct aside the decree
of the lower Court and remand the suit for disposal according
to Inw.  As the argument that the entry was a receipt was—
was not put forward in the trial Court 1 make no order as to
costs. .

Application allowed.
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Law Points in certain Judgments.
()]
Debs Din. Vetsus. Anant Mal.
Civil Second appeal No. 8 of 1933, decided on February 5, 1934,
against the decree, dated October 6, 1932, in appeal No. 62 of 1929.

(a) Tort—Malicious P, i t of ble and probab'e camse-

toference: .

1t is sometsnes permissible to 1nfer malice from want of reasonable
and probable cause. 70 P. 842=1932 Pat. 117 and 45 B. 227=1921
Bont, 144 followed,

(The Court held that there was positive evidence that defendant
wanted to buy plaintiff's house and had uttered threats to plaintiff),

(b) Criminal Procedure Code—abuse of*

To take a dispute of a Civil nature to a Crinunal Court was an abuse
of a Criminal procedure.

Mr, Daya Shanker Bhargava—for Appellant.

Mr. KHaushal Das Deedwania—for Respondent.

® k) * % I
@)

Dr. Amba Lal Versus. Crows.

Application under Sec. 23 (2) of the Indian Press (Emergancy
Power) Act XXIIT of 1931, decided on February 19, 1934.

Interpretation of Statute:

It1s a sound principle of interpretation that words should be given
their ordinary meaming unless to do so would make one part of the Act
inconststent with another or would lead to absurdity.

Mr. Daya Shanker Bhargava—for Applicant,

A, Badan Mohan Kaul—for Crown.

> * * ¥ P

&)
Nand Ram. Versus, Ram Buas,
Small Cause Court Revision No. 10 and 11 of 1934, decided on
February 22, 1934,

Interest:—when to be awarded-~in sult for rent.

Swit for recovery ofarrearsof rent,  \Where no contract to pay interest,
the mere fact that money 1s due from one party to another 1s not a ground
for awarding mterest.
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Mr, St Kishan Agarwal—{or Applicant,

Mr. Jasoda Nandan Bhargava—for Opposite Party,
& ® . * *

[¢)]
Ghass Ram, Versus. Badulla and Gulab,
Exccution second Appeal No. 6 of 1934, decided on February
23, 1934, against Execution appeal No 10Q of 1931,
Civil Procedure Code—See 100 —0 41, R, 22.—varying order of costs of tital
Court in absence of appeal or Cross-objections:

Trial Court orders each party to bear its own costs. The lower
appelate Court's order 1s, ‘1 dismiss the appeal with costs in both courts’s

Held, Thisisashp, 1f an appeal is dismissed the order of the
Court below, including its order for costs, stands. That order can only
be set aside on appeal or cross-objectipn.

Mr. Abdid Qadir Beg~for Appellant.
Mr. Abdid Rashid.—~for Respondents.

s % * * *
(5)
Kishan Lal. Versus. Firm Ram Dayal Khajulal,

Small Cause Court Revision No. 17 and 34 of 1934 decided on
February 27, 1934,

Provincial Small Cause Court Act—lisner—Evidence:

The points for deciston were parhaps not hapmly framed, butina
Small Cause Court sutt, where 1ssues are not framed belore heaning,
farties inust have their evidence ready 10 support their case,

Sales of Goods Act Sec 42 —~burden of proaf;

M\ bken a defendant takes delivery, he 1s bound to prove that he had
intimate | ljw tejertion within reasonable time,  \What is reasonable time
13 n question of fact,

Ploesding = Interest —Now case: M

In plaintointerest clumed by way of damages nnd mercantale usIge
rotset v, Ineross examiration, defendant admitted that interest was
asvally eharzed a0 ssgar trade, MAd  plunufl cannot be allowed to
charge hit emien of getion,

Mr, Skyam Stcarcop Mathur—{or appheant,

Mr Hem Chandra Sogami- (st Qppante Pany.
- . .- .
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)

Kishen Lal. Versus. Moti Lal and others.

Second appeal No. 42 of 1933, decided on February 27, 1934,
against the decree, dated June 16, 1933, passed by the Additional
District Judge.

Pleading—Construction:

Pleadings specially in the mufassal, should not be construed too
narrownly.

Transfer of Property Act - Sec: 55 (1—a)
defect.

seller hound to disclose material

The seller 1s bound to disclose to the buyer any matenal defect 1 lus
title, and faulure to do so 1s, under the concluding words of the Section,
fraud. The minot’s title to a share in the property 15 a matenal defect in
the title of the seller, If there 1s reasonable possibility of litigation in
connection with property the buyer 1s certamnly entitled to be put in
possession of full tnformation on the point at the time of contracting,

My, Mott Lal Malayvar—for Appellant.

Mr, Mohan Lal Capoor—for Respondents. -

* * * * *
@
Mst. Ganeshs. Versus. Kamar,

Second Appeal decided on March 2, 1934, against the decree in
appeal No. 41 of 1933.

Tranafer of Property Act—Sec. 116

P finding of fact:

(1) To constitute a tenant holding over there must be assent on the
part of the lessor.

(i) Whether there was such assent or not 1s a question of tact.

{f11) Assent cannot be presumed from a continuance of possession,
1933 Pat. 485 referred.

AMr Jasoda Nandan Bhargava.—for Appellant.
AMr, St Kishan Agarwal.-—for Respondent.
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In the High Court of Judicature at Allahabad.
Berore MUKERJI AND YOUNG ]].

Alley Rasul Ali Khan and others.
Judgment-Debtors, Applicants,
Versus.
Bal Kishan and others .., Decree-holders. Opposite-Parties.

AMiscellancons Civil Reference No. 603 of 1933, decided on
March S, 1934, from order of Commissioner and District Judge,
Aymer-Merwara,

(») Amer Courts Regulation (1 of 1877) —S. 17—scope.

A refercnce 15 pernntted under See. 17 whena question of law or
usage having  the force of law, or the canstruction of any document, or the
admssibality of any e 1dence affecting the ments of the case arice and not
otherwise.

(b} Ajmer Courts Regulation (I of 1877)—S. 17— scope.

ztion 17 mentions “the construction of any document” and not of

any “documents.”

{c) AJmer Courts Regulation ([ of 1877) -$ 17 —eonstruclion of document Is
queation of law Infcrence 1o be drawn from a number of documents s gquestion of
fact.

The question of the construc tion of certain documents 15 a question
of 1w but the questton what tegal inference may be drawn from a pumber
of documents 1s 1 question of Lict and rot & mere question of laww, 7927
1% €, 18T followed,

(d} AJmer Courts Regulations (1 of 1877) 5 18 —scope

1 the U stuet Judee thinks that Le should ke o refetence, bie should
r1ate the facte wiuch be finds as 2 coutt of appesd and then shonld state the
aueetion o I that he desites 1 be decded by the Hogh Court.

(s) Practico —New act prssed subsequent to filing of suit—Appeal govemned
by o'd Ast wntess new Act esprrasly provides to the contrary,

Anappeil 1s 2 mere contimnnce of the orminal precesding imtiated
By 0= fhg ef e et The BERL Y continur tht proceeting by way of
an ajiedcannot beaffe ted by arew Act, usle-satexpre ty wo provides:
1920 AL 437 (8 1) =20 0473, f ue?,

(UL FLLL TIXT OF THE JUDGMINT 13 PRINTED AT A 1, R. 193¢
ALLAYABAD 703) N
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NOTIFICATIONS.

1. Law Reports.

Cirenlar issued by BMr. D.R. Norman, I, C. 8. Judicial Commi-
ssioner, Ajmer-Merwarai—

“The Judicial Commissioner has noticed thathis circular No 986-1006
dated 25th August 1930 15 not stnictly observed but that unoffictal reports
in particular the A. I, R, are frequently cited. He is honever aware that
the A. I. R. 1s taken in by most members of the Bar, and he does not wish
to prohubit 1ts use entirely. At the same time section 3 of the I. L. R. Act
which prohibits a Court from treating as a binding aunthority any report
other than those published under the authority of Government, cannot be
entirely ignored.  The Judicial Commissioner moreover considers that the
only authorised law reports are the I. L, R. the Sind L. R and the
A.M. L J. But while an unofficial report of a decision cannot be accepted
as 2 binding authority, counsel 1s fully entitled to ask the Court to adopt
the reason set out in the decision, It may therefore be cited when the facts
of the case are analogous to the facts 1n the case before the Court, unless
the judgment contains no reasons for the decision, But 1t 1s not permissi-
ble to refer for general propositions of law to an unauthorised report of a
case 1n which the facts are not analogous

The Judicial Commussioner trusts that counsel will in future carry out
the spinit as well as the letter of this eircylar.

Circular No. 986-1006 dated the 25-8-30 1s cancelled,”

2. Vakal and M d of appearance.

After hearing Mr. Mohan Lal Capoor, as representing the Bar
Assocwation, and giving Wus reasons Mr, D. R. Norman, 1. C.S. Judicial
Com , 1ssued a d dated August 4, 1934, by which he
ruled as under :—

(1) A Pleader acting or pleading for 2 party m a cnimtnal case must
file a vahalatnama,  1f however the pleader 15 merely engaged
to plead and hus cheut 1s present no vakalatnama 1s pecessary,

(2) A memorandum of appearance filed by pleader engaged for the
purposes of pleading only under order”3 rule + (5} does out
require stamp, but 1s of no effect unless the party himeelf 1s
present m person or by recogmsed ageut or by a pleader appointed
under rule 4 (1),
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(3) A vakalatnama once presented in 2 civil suit continues in force
1n the court of the Judicial Commissioner as regards all proceed.
wngs tn the suit without Additional Court fee.

3. Mukbtars.

Notification No. 1097, dated September 19, 1933, published in the
Gazelte of India, Part 11-A at page 681, issued by the Judicial Commi-
ssioner, Afurer-Merwara.

1n evercise of the powers conferted by sec. 125 of the Code of Cinil
Procedure (Act V of 1908}, the Judicial Commissioner, Ajmer-Mernara,
15 pleased to apply to the Province of Ajmer-Merwara the following Rule
made by the High Court of Bombay with effect from 7st November 1933,

For order 3, Rule 2 {a), the following rule shall be substituted:—

() “Persons holding general powets of attorney from partics nol
resident with in the local limits of the Jurisdiction of the Conrt within
which the appearance, application or act 1s made or done, authorising
them to make and do such appearances, applications and acts on behalf of
such parties.”

{NoTE 1y THE EPITOR — Order 3, R. 2 of the code of Civil Procedure

read as follows before the amendment:

2. The recogmsed agents of pasties by whom such sppearances,

applications and Acts may be made or done are:—
{a) Persors holding powers of attorney authorising them to make

and do such appearances, applications and acts on behal{ of
such parties,

By the amendment, the words in italics have been introduced betneen
‘attotney’ and ‘authorising’.}
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s Rk
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SUBJECT INDEX.

(Yndicates that the judgment is not printed bul only the
Law point, arising in it, is published.)

Civil Procedure Code.

—s. 20 {Y—Jurisdiction—The general rule, that the debtor is bound to
make pavment where the creditor resides, does not apply when the creditor
lives out-side the realm

HarLAL RikHaB Das {FIrRM) vs. KEsrr Mal. 44

—S. 35—Quantum in st for damages—In suits for damages 1t 1susual,
unless the amount of damages has been deliberately exaggerated to increase
the costs, to award full costs toa successful plantiff even though the
amount claimed may not be awarded in full

AHIDUDDIN BEG (MIRrzA) vs Mazpar ALl (Svep) 34

—S8 100—Question of fact—when can be re-opened—Question of fact
which ordinanly cannot be re-opened in second oppeal mav be re opened
when judge has misdirected himself on the point.

AHIDUDDIN BEG (MIrzaA) vs, MazparaLl (Syep), 34,

—5. 114~—Decrec amhignous—\When the meamng of the decree1s doubt-
ful, review 1s proper remedy.
MonAN LAL vs. KM Chaxp 30
—0. 23, R.3 —Contents of decrce—Although the whole of the compromise
should be set out either in a compromise decree or in an annexure theretp,
the operative portion of a decree cannot go beyond matters 1n suit.

WAL MoHAMMED vs \V aLi MoHaMMED, 29

—0. 23, R, 3—Party cannot be added—A party to the swt camnot pe
added by a compromise.

AVALI MoHAVMED vs Wat® Monswen, g

—0. 41, R. 22—Appellate court cannot modi)y HeCrec 10 aphelly,,
detriment i abserice of c1oss—objections—The txal court p1s<°‘ ad
against four defendants  Only defendant No 1 appealed. Lo -

court held that Defendant No. 1 alone was hable. Held, The i




Civil Procedure Code (contd.)

defendants 2.4 from liabihity is to increase the liability of defendant No. 1
ns he will not able to ask for contribution. As defendant No. 1 alone
preferred an appeal, it was not open to lower appellate court to modify the
dectee to lis disadvantage.

SARFARAZALI (MIR) vs. MUZATTAR Hussamx (Syrp) 37
—If the tnial court rejects a plaint uader O. 7, R. 11 {a), C. P.C.the
appellate Conrt should not dismiss the suit in the absence of cross-objections.
*Ray BiLas vs. Ravpey Prut Crasn, 59
—0. 47, R. 1—Decree ambiguons—When the meaning of the decree is

doubtful, review s proper remedy.
Mouax LAt vs. Kneycuasp, 30

Contract Act:

—8, 45—Dresumption—While the presumption 1s that the promisees are
jornt, there is no bar in law to their rights being several. By filing a swit
alone plamtff impliedly asserts that the contract was several.

SARFARAZALY (M1R) vs. Muzar: ar Hussats (Sven), 37
Criminal Procedure Code :

—FPractice— Duty of Magistrates during examination of witnesses—It
16 the duty of the magistrate to see that the prosecutor puts the projer ques.
tions to witness and :f necessary to supplement them. \When no vernacular
tecord §s hept, the magistrate must record every thing that 1s sud, so long
at it ss relesant and sh uld read out each «entence as he records it.  Unless
counsel hnow what has been recorded they cannot examine and cross-
examine intetligently,

*Toy Giorct: vs Crows. 47
Damages: _
<= Quantam.—{"or d¢famatory book—When plantiff suffered no spwcial

damnzes on publication of defamatory matter, pomiral dimages are

ent,
Antoroms Bro (Mieza) v, Mazoa: Atg (Svip). 34
:roachments

——Whet amawate to—Cot 1tr1ctten of 8 8ta'gcace 15 gbviously an enrfoachs
ctetre itd murutesteareacd e pcl avalabds for vor

CR1a10% Cranpr g vs Jar Navas, 49



Evidence Act.

—s, 36—Uncorroborated confession of a d—A man cannot be
convicted on the uncorroborated confi of co- d. The conf
of one co-accused cannot be corroborated by the confession of another
accused.

*Misr1 LAL vs. Ckown. 48

—S8. 34—Corroboration—There 15 no rule of law that the evidence
of aparty or lns seriant cannot be sufficient corroboration of regular
accounts. In cases where it 1s possible to get independant evidence, an
inference adverse to a party may legiimately be drawn if he fails to
produce 1t.

MaNGI LAL vs Husant (MsT.) 31
Guardian and Wards Act:

—8, 22 (2)—Scope—Sub Section (2) of Section 22 of the Guardian and
Wards Act applies to all officers of Government appointed as guardians,
The District Nazir 1s consequently not entitled to receive any fees out of 2
minor’s estate for the work done by him as minor’s guardian.—District
Nazir cannot be appointed guardian 1n lus personal capacity as he 1s not
related or wn any way connected with minor.

*FATEH CHAND vs. DISTRICT Nazir., 47

Limitation Act:

—S5. 5—Review—Review 1 , if bona-fide, 1s a good ground of
excusing limtation.

MoHAN LAL vs. Kugm Craxp, 30
Mohammedan Law:

—Gift—Though an instrument 1s not necessary for the validity of a
Mohammedan gift, yet 1f there 1s an instrument 1t must be registered.
*ABBAS ALI vs, ARBAR ALL 47
Partoership Accounts:

~—whzn Lies without a prayer for dissolution :—There 1s no absolute rule that
o suit for partnership accounts will not Lie without a prayer for dissolution,
When a partner withholds the annual profits of a concern from a member
of the firm, the partner excluded from the profits may brog a suit for an
account and for his share of the profits without a clarm for dissolution.

*Moot. CiiaND s, BaLu Rawm,



Practice:

Admliuton of di —When ad which would on proper
proof be relevant, is admitted in evidence without such proof, but without
obyection, no party can afterwards be heard to say that it is m-\dnnsslblc
for want of proof,

*Miskrr LAl vs. CHAND MaL, 50
Provident Funds Act:

—Sec 3 (2)~money in the hands of dependantf—Applicants’ father

vwasa depositor in a Provident Fund, Applicants were his nominees.
Execution sought agamst money which stood to his credit, FHeld: the
applicants take the money free from any debt incurred by their deceased
father.

Yestr Kuay vs, Mapar Bux, 41

Provincisl Small Cause Court Act:

—Sec. 25—nusidircction by Judge—Misdirection by a Judge smounts to
a mistake of law.

MaxGt Lan vs. Husaxt (Mst), 31
Specific Relief Act:

—Sec. 8S—-mandatory tnyunctron-~A mandatory snjunction is a proper
remedy agunst the appropniation cf joint property by ane jotnt owrer to
his exclusive u e espeaially when the appropriation 18 accompanied by an
assertion of exclusive title

TRretan CHANDRA vs, Jagsaraw, 49
Tor1:

- Damagea—Quantun for defanatory beol - When plantiff s ffeted ro
rpecal dimages on publicatica of defamatory matter, nominal dinages
are scilisent,

ANIUDPDIN s Masnae A 34

Transfer of Proprety Act:

-

- 188 Netie—Nert ot fora Orfi
ty terasttattalaldso it el foten om

tefenrol. Nor . tice reeccaty

. Sooguonis vs Cingzar M. 40



v
Transf:r of Property Act (contd,)

—Agricultural leases—In the absence of proof of any settled custom
to the contrary, six months'§ notice, is usually beld to be necessary for
their determination.

SARFARAZ ALl vs MuUzAFFAR Hussain. 37

—S&. 116—Surety t;:hcn holding over—A tenant holds over when he
remains in possession and the lessor accepts rent from him or otherwise
assents to his possession It 1s essential for the plamntiff to show that
defendant had rematned 10 possesston after the expiry of the pertod covered
by the reot note

SIRAJUDDIN vs, CHITAR MaL. 40

Usurious Loans Act:

—S 3—Ex-parte sust—Scope—The court may apply the Actin an
ex-parte smt. A rate of 120 % per annum is 1n itself a sufficient ground for
granting relief under the Act.

*ANTHONY vs, NATHMAL, 49
Wagf Act:

—S5. 2 ()—Furmshing accounts—A person who retains certain funds
of the waqf in his hands and continues to collect certain rents is a person
for the time being admimstering waqf property and is bound to furnish
accounts.

ABDur. LaTiF (SETH) vs. WiLAYAT Hussain, 43
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follows from this that a party to the suit cannot be added by
a compromise.

4. Tallow the appheation, and set aside the order of
the lower Court amending the decree. Applicant must get his
costs, but as e has not appeared by counsel, pleader's fee
will not be included in the bill,

Application allowed.

Brrorr Mr. D. R. NORMAN, I C. S,

‘Mohan Lal

B

w. Appellant,
Versus,

Khem Chand «.. Respondent.

Order in Second appeal No. 60 of 1933 passed on February 8
1934.

(a) Civil Procedure Code—Fec 114 and O, 47, rule 1—Decree amblguous:

Whea the meaning of the decree 35 doubtful, review is proper remedy.

(b} Limitation Act—Sectlon § ~ Review

Revien
limitation.

applicat on, sf bona fide, 15 a good ground of excusing

Mr. Suarup Narain Agorwal—S$or Appellant.

Mr. ] tsoda Nandan Bhargava.—{or Respondent.

Order.—The point for decision 1s whether limitation
shouid be excused under See 5 of the Act. The ground put
farward for exensing 1t as that appellant had presented a
review application, This 1s a good ground if-the application
was bona-fide 1.eoaf there were reasonible grounds for it

1. 1 eonsider that there were reasonable groumds  The

trial Court dismiscad pluntifforespan tant’s et with costs for
want of jurishiction. On appesl Ine pluntiffl the learned
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Additional District Judge set ’\Slde the decree and made the
following order :—

“And I therefore accept the appeal with costs, set aside
the decree of the Court below and direct that the
pluint be 1cturned to the plaintiff to be presented
1 the proper Court.”

It is not clear from this order whether the Additional
Distnct Julge really meant to award plaintuff costs n the
tnal Court as well as 1 the appeliate Court. A paity 1s
entitled to a clear and unambizuous decree and it 15 the duty
of the Courts to draw one up When the ineaning of the
decree is doubtful I thunk a review 1s proper remedy'.

3. The appzalis admitted No order as to costs on
the application under Section 5.

Appeal adnmtted.

Berore Mk D. R. Norwman, 1.cs.

Mang: Lal .« Applicant,
Versus,

Mst: Husane Opposite Party.

Small Cause Court Revision No 167 of 1933, decided on
February 13, 1934, aganst the judgment, dated August 10, 1933,

passed by the Judge, Small Cause Court, Ajmer, i suit No, 1161 of
1933.

() Evidence Act—Sec: 34—What s sufficient coroboration of regular
accounts 2

There 1s no rule of law that the ewvidence of a rarty or s servant
cannot be sufficient corroboration of regulir accounts. o cases where it
is possible to get independant evidence, an xfererce adierse toa
may legitimately be drawn if he fails to produce 1t.
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{b) Provinets! Small Cause Court Art-- Sec 25 —mistake of law —interference
wih Codings of fact

Misdizection by a judge ameunts to a mistake of law,

Mr. Sri Lal Agarncal—For applicant.

Mr. C. Jacob=—for Respondent.

Judgment.—This isa very common type of case. Plain-
il filed o smt for the recovery of the price of cloth supplied
at vartous dates and interest. Defendant denied any dealings
with pluntiff.  Plantff produced regulatly Lept accounts
and the evidence of s Munmim who actually sold the cloth and
wrote the accounts and of another shop servant wha saw
defendant buying cloth on some oceasions.  Defendant gave
evidenee denying the transactions.  The toal judge dismissed
the suit on the ground that there was no independant
evidence of the transactions,

Now this Court is always extremely reluctant to interfere
with the finding of a Small Cause Court on fact, But in
this case T think the judge has misdirected himsell and that
amounts to 4 mistahe of law. Theie is no rule of law that
the evidence of a party or his servant cannot be sufficient
corrobaration of regulat accounts. In case where it is possible
to gret independant evidence, an inference adverse to a party
may lezitmately be diawn if he fails to produce it. But it is
abvious that a shop-heeper doing daity business cannot produce

any evidence other than that of himeelf, or his Jants, corro-
borated by acuonntw 1 the prnciple on wir trial judge
has proceeded result will b

ordinary retail sheo* tether ceas

or take a signature 7 ichaser,

dishonest custoter is to

Now to step sethny ould a’

prople, and when oo TR

sigmatures @5 not alpie. “n
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-

1 do not of course suggest that the word of a shop-
keeper must always be taken  1f 1t 1s not supported by
regularly kept accounts, ordinarily 1t should not, andf the
accounts are such as could be wrntten atany time eg.a
khata unsupported by a day book the Court would certunly
be entitled to hold that they are not sufficient corroboration.
Again in some cases the demeanour of the defendant may be
such that his evidence carried conviction or he may be able
to establish 2 motive for filing a false suit. Each case must
be decided on its merits and all that I want to put forward
here 1s that the mere absence of evidence other than that of
the plaintiff or his servants 1s not, if the latter evidence is
suported by properly kept accounts, a good ground for
nonsuiting the plaintiff.

In the present case the accounts are in regular form and
the Mumm has scarcely been cross examined at all. Defen-
dant says she does not even know plamuff. It 1s highly
unhkely that plaintiff would file an entirely false claim
against n person whom he does not Lnow at all.  The
Mumim’s evidence as regards the actual sales must therefore
be accepted. But as the alleged agreement to pay interest
depends on the uncorroborated statement of a single witness,
Tam unable to accept 1t. I set aside the decree of the trial
Court and award plaintiff a decree for Rs. 60/- with two third
costs ' Socit Courts,  Future interest on s, GJ)- at G from
date of st js also awarded.

Application accepted,
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{b) Provinelal Small Cause Court Act--Sec 25—mistake of law~—interference

wiith Sndings of fact ’

Misdirection by a judge amonnts to a mistake of law,

Mr, Sri Lal Agarwal—for applicant,
Mr. C. Jacob—for Respondent.

Judgment.—This is a very common type of case. Plain-
uff filed a suit for the recovery of the price of cloth supplied
at various dates and interest. Defendant denied any dealings
with plantifl.  Plamntiff produced regularly kept accounts
and the evidence of his Munim who actually sold the cloth and
wrote the accounts and of another shop servant who saw
defendant buying cloth on some occasions. Defendant gave
evidence denying the transactions. The trial judge dismissed
the swt on the ground that there was no independant
evidence of the transactions.

Now this Court is always extremely reluctant to interfere
with the finding of a Small Cause Court on fact, DBut in
this case I think the judge has misdirected himself and that
amounts to a mistake of law., There s no rule of law that
the evidence of a party or his servant cannot be sufficient
curroboration of regular accounts. In case where it 1s poswible
to get independant evidence, an inference adverse to a party
may legiumately be deawnaf he fails to produce it. But it is
obvious that a shop-keeper doing daily business cannot produce
any cvidence other than that of imself, or s servants, corro-
borated by accounts, If the principle on which the trial judge
has proceeded s upheld the result will be either that the
ordnary retatl shop-keeper must either cense to sell on credit,
or tahe a signature for every purchaser, otherwise all that a
dishonest customer has to do is to deny the transaction.

Now to stop ~dhing on credit wonld adss ey allect poeor
people, and when one's elientele 1 m.iml_\- illiterate to tale
sutnatures 15 not afpracticable proposition,
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I do not of course suggest that the word of a shop-
keeper must always be taken  If it 1s not supported by
regulatly kept accounts, ordwnarily it should not, and if the
accounts are such as could be written at any time eg.a
khata unsupported by a day book the Court would certainly
be entitled to hold that they are not sufficient corroboration.
Again in some cases the demecanour of the defendant may be
such that hus evidence carried conviction or he may be able
to establish a motite for filing a false smit. Each case must
be decided on its menits and all that I want to put forward
here 1s that the mere absence of evidence other than that of
the plantff or his servants 15 not, if the latter evidence is
suported by properly kept accounts, a good ground for
nonsuiting the plaintiff.

In the present case the accounts are in regular form and
the Mumm has scarcely been cross examined at all. Defen-
dant says she does not even know plamnuff. Itis highly
unhikely that plainuff would file an entirely false claim
agamnst a person whom he does not know at all. The
Munim’s evidence as regards the actnal sales must therefore
be accepted. But as the alleged agreement to pay interest
depends on the uncorroborated statement of a single witness,
Tam unable to accept it. 1 set aside the decree of the trial
Court and award plamuff a decree for Rs. 60/- with two third
costs in both Courts.  Future interest on Rs. 60/- at 6% from
date of st is also awarded,

Application accepled,
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Berore Mz. D. R. Noruan, 1. C. S,
Mirza Alududdin Beg ... . Defendant Api)ellant.
Versus,
Syed Mazdar Ali .. Plaintiff-Respondent,

Second appeal No. 52 of 1933 decided on February 19, 1934,
against the decree passed by the Special Additional District Judge, on
September 13, 1933, in appeal No. 79 of 1933.

(s) Civil Procedure Code —Section 100 —Second appesl—question of fact—

when can be re-opened.

Question of fact which ordinarily cannot be re.opered in second
appeal may be re opened when judge has misdirected himself on the point

Civil Procedure Code—See. 35— Costa—Quantum in sult for damages.

In suits for damages 1t 1s usual, unless the amount of damages bas
been deltherately exaggerate! to increase the costs, to award full costs toa

successful plaintiff even though the amount claimed may not be awarded
1o full.

Camages—for def! y book-—Quant

When plantiff suffered no special damages on publication of defama.
tory matter, nominal damages are sufficient.

Mr. Jusoda Nandans Bhargava—for Appellant.
Mr. Abdud Rashud—for Respondent.

Order.—Tlus sccond appeal arises out of a suit for
defamation.  PlaintfT claims to be a hneal descendant of one
Shah Abululla. He alleged that defendant had written a book
contauning  passages which were defamatory of him and
claimed Rs. 500/- damages. The trial Court held that the
plaintiff had not proved that he was the descendant of Shah
Abutulla  Onappeal the Jearned Special Additional Dictrict
Judge held that pluntfl had proved that he was the
des endant of Suah Abululiag and that three passages an the
book (Eas. Ploy Pidand P/0) were imed at the plamtff and
were defamatory. He further held that plantiff had <offered
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no special damage, and he therefore awarded nominal
damages only namely Rs. 20/- and costs 1 proportion.

2. In second appeal two pomts are takeni—

(1) That plaintiff is not proved to be a lineal descendant
of Shah Abululla,

(%) That Exs. P/3, P/4 and P/6 are not defa{nntory and
are not aimed at the plamtiff,

3. The first point is a question of fact, which ordinarily
cannot be re-opened in second appeal. But Mr. Jasoda
Nandan claims to re-open 1t on the ground that the learned
Special Addinonal Distnict Judge has misdirected himself
on the point. The words complained of run as follows.—

“I therefore hold that it has been sufficiently proved for
the purposes of this case that the plantiffis
a lineal descendant of Shah Abululla. The present
1s not a swit for the declaration of his status by the
plantff and 1t 1s therefore not necessary to go in
to the matter further”,

1 agree that this amounts to misdirection. Plaintiff
cither 1s or 1s not the descendant of Shah Abululla, and the
purpose for which lus descent is to be established cannot
affect the quantum of evidence necessary for establshing it,
If T held that the question of plaintiff’'s descent 15 1eally g
relevant one I should either have to remand the case or go
mnto the question myself.

+ Butin my view the pontis not relevant It jg clear
from the passages in the book referred to that they are aimed
not at the descendants of Shal Al ululla but at Persons who
claim, i the opmion of th writer falsely, 4o be
descendants. It was probably tius aspect of ghe case
the Specral Additional Distict fudue hadin ming (he-*
held plamuft's descent suthaently proved fop the pu-

such
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of the case. All therefore that was necessary for the
planufl to prove was that at the time when the book was
written he was claiming to be a descendant of Shah
Abuiulla  Now the learned Special Additional District Judge
has found as a fact, vide paragraph 10 of his judgment, that
defendant’s book was published after the plaintiff had
brought to the defendant’s notice his claim to be a descendant
of Shah Abululla,

5. On the second point I have nothing to add to the
judgment of tke learned Special Additional District Judge.
In paragraph 7 he has set ont the defamatory portions of
Lxs. P/3, P/4, P/6 and 1 agree with him that the expressions
used are defamatory.

6. The appeal therefore fails and is dismissed with
costs,

7. The plaintiff has filled cross-objections on the ground
that he should have been allowed full damages. In view of
the fact that he suffered no special damage, 1 am not inclined
to interfere with the amount awarded by the learned Special
Additional Ihstrict Judge but I think the order as to costs
was wrony  In asut for damages it 1s usual, unless the
amount of dumages has been deltberately exaggerated to
increase the costs, to award full custs to a successful plaindff
even though the amount clitmed may not be awarded in
full. 1 therefore modify the decree of the lower appellate
Court by awarding plauntff his full costs wn both the Courts
below. No order as to costs on crose-objections,

Appeal dismissed.
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Beroke MRr. D. R. Norman, 1, C. 5.

Mir Sarfaras Ali . w.  Defendant (I) App:llant.
Versus.
(7) Syed Musaffar Hussam. ... Plamtiff-Respondents.

(2) Stray Ahmed. (3} Riyas Ahmed and (4) Mur Mardan
Al . ... Defendant 2-4 Respondents.

Second appeal No. 63 of 1933, decided on February 20, 1934,
agunst the decree, dated $exptember 29, 1933, passed by the Special
Addttional District Judge 1n Appeal No. 25 of 1934.

(a) Cil Procedure Code—O 41, R, 22—Mod of decree to Nant's
diusadvantage.

The 1irwal court passed a decree agamnst four defendants. Only
defendant No. I appeiled. Lower appellate court held that Defendent
No. I alone was hable. -

Held, The effect of freeing defendants 2.4 from lLalulity s to
mncrease the lability of defendant No. 1 gs be swill not able to ask for
contnbution  As defeadant No. I alone prefetred an appeal, it was nol
open to lower appellate court to modify the decree to s disadvantage.

(b) Contract Act —Section 45 —presumption,

While the presumption is that the promisees are jomnt, there 1s no bar
inlaw to thewr nights being seseral By filing a swit alone plamtl
impliedly asserts that the contract was several.

(c) Transfer of Property Act—Sec: 106 —Natice for agricu’tutal leases,

Although Section 106 of the Transfer Propertv Act does not strictly
apply to agricultural leases, yet 1n the abseunce of proof of any settled
custom to the contrary, six months notice 18 usually held to be necessary

for thewr deternunation.
Mr. Swarup Narain Agarwal—for Appellant,
My, Guyentdra Nath Bhargava—ior Respondent.

Order —Plaintiff is a co-sharer in the Nandla Jagir,
In 1887 he and other co sharers leased their right to collect
hasil to one Yesuf Ali, the father of defendant No. 1, Accord-
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of the case. All therefore that was necessary for the
plaintiff to prove was that at the time when the book was
written he was claiming to be a descendant of Shah
Abuilulla  Now the learned Special Additional District Judge
has found as a fact, vide paragraph 10 of his judgment, that
defendant’s book was published after the plaintiff had
brought to the defendant’s notice his claim to be a descendant
of Shah Abululla.

5. On the second point I have nothing to add to the
judgment of the learned Special Additional District Judge.
In paragraph 7 he has set out the defamatory portions of
Exs. P/3, P/4, P/6 and I agree with him that the expressions
used are defamatory.

6. The appeal therefore fails and is dismissed with
costs.

7. The plaintiff has filled cross-objections on the ground
that he should have been allowed full damages. In view of
the fact that he suffered o special damage, I am not inclined
to interfere with the amount awarded by the learned Special
Additional District Judge but I think the order as to costs
was wrong Ina swmt for damages it is usual, unless the
amount of damages has been dchberately exaggerated to
increase the costs, to award full costs to a successful plaintiff
even though the amount claimed may not be awarded in
full. I therefore modify the decree of the lower appellate
Court by awarding plamnt:ff his full costs in both the Courts
below. No order as to costs on cross-objections.

Appeal dismissed.
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Berore Mr. D. R. NormaN, 1. C. S.

Mir Sarfaras Ali ... ..  Defendant (I) Appollant.
Versus.

(1) Syed Muzaffar Hussain. ... Plintff-Respondents.

(2) Siraj Ahmed. (3) Riyas Almed and (4) Mir Mardan
Alg w.. Defendant 2-4 Respondents.

Second appeal No. 63 of 1933, decided on February 20, 1934,
against the ducree, dated S:ptember 29, 1933, passed by the Spectal
Additional District Judge 1n Appeal No. 25 of 1934,

{a) Cwil Procedure Cade—O 41, R, 22——Modification of decree to appellant’s
disadvantage.

The trial court passed a decree against four defendants. Only
defendant No. I appeiled, Lower appellate court held that Defendent
No. I alone was bable. -

leld, The effect of freeing defendants 24 from habulity 15 to
tncrease the liability of defendant No 1 as he will not able to ask for
contuibution  As defeudant No 1 alove preteired an appeal, 1t was not
open to lower appellate cautt to modify the de: ree to lus disadvantage

(b) Contract Act —%ection 45 ~—presunption.

Wile the presumption 1s that the promisees are joint, there 1s no bar
inlan to therr nghts being several Dy filng a swt alone pluntdl
mmpliedly asserts that the contract was several,

(c) Transfer of Property Act —Sec. 106—Notice for agricu'lural leases,

Although Section 106 of the [rausfer Droperty Act does not strictly
apply to agricultural leases, yet in the absence of praof of any settled
custow to the contrary, six months notice 1s usually held to be necessary
for their deteimuination

Al Swarnp Narain Agarcal—for Appellant.

Al Guendra Nath Bha gava—for Respondent.

QOrder —Plaintiff is a co-sharer i the Nandla Jagir.
In 1887 he and other co-sharers leased their night to collect
hasil to one Yesuf Al the father of defendant No. I Accord-
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ing to plaintiff Yasuf Ali took the lease not only on behalf
of himself, but also on behalf of the predecessors in title of
defendants Nos 2 to 4. The suit out of which this appeal
has arisen was for plaintifi's share of the hasil for the three
years 1927, 1928 and 1929. Defendants No 4 did not appear,
Defendants No. 2 and 3 admtted the claim. Defendant No. 1
contested it The tnal court passed a decree for Rs. 54/
On appeal by defendant No. 1, the Special Additional District
Judge reduced the amount to Rs. 39-14.6 but held that
defendant No 1 was alone liable.

2. Three points are taken in second appeal:

(1) Plantiff is a joint promisor and as such is not
competent to sue alone,

(2) It was not open to the lower appellate court to
increase the liabihty of defendant No. 1 by freeing
the other defendants from habiiity.

{3) The contract was terminated by notice dated the
20th March, 1927.

My findings are:
(I) Plamntiff was competent to sue alone.
(2) The lower appellate court could not so modify the
decree.

(2) The notice was valid and terminated the contract
as regards the years 1928 and 1929.

3. On the first point Mr. Gajendra Nath for plaintiff
argues that non-joinder must be pleaded at the -earliest
opportunity. Mr. Swaroop Narain replies that where plaintil
is entirely incompetent to sue no decree can be passed in his
favour. \Whether plaintifl was or was not competent to sue
alone depands on the terms of the contracts. \While the
presumption is the promisees are joint there 1s no bar in law
to their nights being’ several. By filling this suit alone
plaintifi impliedly asserted that the contract was seiveral.
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Defendant No. 1 not having denied this in the tual Court
cannot do so now.

4. On the second point the plamntiff supports the appeal.
The effect of freeing defendants 2 to 4 from habihity is to
increase the hability of defendant No. 1 as he will not be able
to ask for contribution. As defendant No. 1 alone preferced
an appeal it was not open to the lower appellate Court to
modify the decree to his disadvantage.

S Both the Courts below held that the notice was
mvalid because 1t was served on the plaintiff alone and not
on his co-sharers. But 1if the contract was several, and this 1s
the only basis on which the plamntiff could sue alone, then
a notice to him would teiminate the contract tn so far as
it was with him. Mr, Gajendra Nath has very fairly
conceded this point.

6. He argues however that the notice does not purport
to terminate the contract. The notice 15 not well expre~sed
but reading 1t as whole I think there 1s a clear intention to
termnate the contract, It 15 true that defendant No, 1
therein states that he will continue to collect hasil but as he
was hiumnself a co-sharer he has a right to do so. I therefore
hold that this notice determines the contract.

7. The date of the notice is 20th March, 1927. Ilasil
was payable on the Ist June 1n each vear. Although Section
106 of the Tiansfer of Property Act does not stnictly apply
to agricultural leases yet in the absence of proof of any
settled custom to the contrary six months notice is usually
held to be necessary for their determination. It follows
that the notice was effectual for the years 1928 and 1929 only.

8. There will thus bea deciee tor hasil for the vear
1927 namely Rs. 13-53-0. The dectee will be agamst alf the
defendants. Plamnuff to get 1/3 of his costs throughout .and
defendant No. 1 to get 2{3 of tus costs. The other defendants

will bear thetr own costs,
Dccree Mod:fied
e
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Brrore MR. D. R. NORMAN, L. C. S,

Strajuddin ... Defendant No. 2, Applicant.
Versus.

Chutar Mal ... Plaintiff-Opposite Party.

Small Cause Court Revision No. 16 of 1934, decided on February
23, 1934, against the judgment, dated November 28, 1933, passed by

the Small Cause Court, Ajmer, 1n suit No. 2618 of 1933,

Tranafer of Property Act—Sec 116 — surety when holding over,

A tenant holds over when he remains in possession and the lessor
accepts rent from lim or otherwise assents to his possession. It 1s
essential for the plaintiff to show that defendant had remauined 1n possesston
after the espiry of the penod covered by the rent note.

Transfer of Property Act—Sec 106—Notice,

Rent note for a defiuite period. No notice necessary by tenant that
lie had discontinued possession,
Mr. Ballabli Das Khanna—f.r Apphcant.
Mr. Sri Lal Agaswal.—for Respondent,

Order.—Plamtiff filed a suit against two p2rsons for rent
acciuing for 15 months tn the years 1931 and 1932. The
defendants had taken a 3 years’ lease of the property from
1921 and plainuff’s case was that they were tenants holding
over. Defendant 1 pleaded that he had vacated the house
in March 1931. Defendant 2 pleaded that he was merely a
surety and had never had possession, 1n which plea defendant
1 supported lum.  The trial Court passed a decrce against
both of them, and defendant 2 bas applied in revision.

The application must succeed. The trial Judge bas

remarhed that it is immaterial whether defendant x» Or
was not in passession of the house.  This wou'd ' e
as regards the period covered by ' rentnote, -t
for the subsequent period. A holds « -
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remains in possession and the lessor accepts rent from him or
otherwise assents to his possasswon (Section 116 of the Trans-
fer of Property Act). It was therefore essential for plantiff
to show that defendant 2 had remained in possession after
the expury of the period covered by the rent. On the
evidence led in the case [ hold that he has failed to establish
this and it cangot be inferred that because one co-tenant
holds over the other does so too. It s argued that defendant
2 gave no notice to plantiff that he had discontinued posses-
s10m, but as the rent note was for a defimte period he was
not bound to do so.

I allow the application and set aside the decree of the
trial Court so far as it 1s against defendant 2 with costsin
both Courts.

Application accepted.

Berorc Mr. D. R Norwman, I c.s.

Yusuf Khan and others.- - Judgment debtors-Applicants.
Versus.

Madar Bux ... Decree Holder-Opposite party.

Small Cause Court Revision No. 22 of 1934 decided on  March
7, 1934, against judgment, dated January 15, 1933 passed by Judge,
Small Cause Court, Ajmer, 1n Execution case No. 2694 of 1933

Provident Funds Act—Sec. 3 (2) —Provident Fund money 1n the haads of

““dependant’ not attachable.

Applicants’ father was a depositor 1n a Provident Pund.  Appheants
were his nonunees, Execution sought against money which stood to his
credit.

Held. the applicants take the money free from any debt incurred by
their deceased father, 1931 Mad. 797 wot Applicable.
AMr. Midup Chandra Chhabra.—for Applicant.

Mr. Shiam Sunder Bhargava—for Opposite Party,
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Berore MRr. D. R. NorMaN, L.cC.s,
Firm Har Lal Rirhab Das.... o Plaintiff-Applicant,
Versus.
Kesr: Mal Defendant-Opposite party.

Small Cause Court Revision No. 176 of 1933, decided on March
12, 1934, against the judgment, dated June 30, 1933, passed by judge
Small Cause Court, Beawar, in suit No. 1101 of 1931,

Civil Procedure Code—Section 20 (¢) —Jurisd

The general rule, that the debtor is bound to make payment where
the creditor resides, does not apply when the creditor lives outside the
realm, . L. R. 53 C. 88 Followed.

* Mr. Jyots Swarup Gupta—for Applicant,

Mr. Mot: Prasad Mehra—for Opposite-party.

Order.—This application raises a question of jurisdiction.
The soit s on a khata baqi which the trial Court has held to
have been executed n Udaipur State, Defendant resides in
Udaipur State. The trinl Court held that it had no jurisdic-
tion. This decision 1s attached on the ground that part of
the cause of action arese wrthin British India both because of
the general rule that the debtor is bound to make -payment
where the creditor resides and Lecause the intention of the
parties that payment should be made in British Indiais
proved.

On the first point the trial Court relying on Bansilal
Absrchand V., Gulam Mahbud Khanr? held that the general
rule does not apply when the creditor lives outside the 1ealm,
That 1s a decision of the Puvy Council and concludes the
point. It is urged that the remarks relied on by the tnal
Court arc obiter, but in my judgment they were not.  There

{1) 53 2al 89=-1925 1%, C, 290,
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the creditor who resided in Secunderabad sued a resident of
Hyderabad (Deccan) in a Secunderabad Court. The contract
was made in Hyderabad. The plaintiff invoked the rule that
a debtor must seek out his creditor and the Privy Council
rejected his argument. The case is an exact paraliel.

3. The plaint did not set out an agreement to pay the
money in British India and the point was not in issue 1n the

trial Court, It isa point of fact and cannot be raised in
revision.

4. The application fails and is dismissed with costs.

Application rejected.
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Law Points in Certain Cases.
*Abbas Ali Versus Albar Als,

Civil Second appeal No, 4 of 1934 decided on March 5, 1934,

Toh dan L gift—wheth Tateath ¥

Though an 1nstrament 15 not necessaty for the validity of a Mohame-
dan gift, yet if there 1s an instrument 1t must be registered 1927 Cal: 197-
diss,

Mr. Jasoda Nandan Bhargava—for Appellant,
Mr., Shiam Sunder Bliargava—for Respondent.,

*Tom George Versus. Crows.

Criminal Reference applications Nos. 4, 8 and 10 of 1934
decided on March 14, 1934.

Criminal Procedure Code—Practice~Examination of witness—duly of
Magistrates:

1t 15 the duty of the magistrate to see that the prosecutor puts the
proper questions to witness and if necessary to supplement them. \When
no vernacular record is kept the magistrate must record every thing that 1s
sard, so long at it 1s relevant and should tead out each sentence as he
records 1t, Unless counsel know what has been recorded they ecabnot
examine and cross-examine intelligently,

R. B. Mithan Lal Bhargava—{or Applicant.
K, B. Abdul Walud Khan— for the Crown.

*Fatel Chand, Versus, The District Nasir,

Civil Revision application No. 27 and 28 of 1934, decided on
March 17, 1934,

Guardian and Wards Act—Sec: 22 <2} seupes ¢
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(a)—Sub Secton (2} of Section 22 of the Guardian and Wards Act
applies to all officers of Government appointed as guardians, The district
Nazir is consequently not entitled to receise any fees out of a minor’s
estate for the work done by him as munor’s guardian, 24 B, 95 Dissented
from.

(6)—District Nazir cannot be appointed guardian in his personal
capacity as he is not rclated or in any way connected with the minor,

Mr. Abdul Rashid—for Applicant.
K. B Abdul Walud Khan.—for District Nazir,

*Mool Chand vs. DBalu Ram.

Second appeal No. 5 of 1934 decided on June 26, 1934, against
the decree dated November 20, 1933, passed by the Additional District
Judge in Appeal No. 123 of 1932,

P hip it for hp a hen les without a

prayer for dissolution ¢

There 15 no absolate rule that a suit for partnership accounts will not
lie without a prasver for dissolution.

\When a pirtner withholds the annual profits of a concern from a
member of the firm, the partner excluded from the prcfits may bring a suit
for an account aud for his share of the profits without a clmm for dissolution
2 L.351=1922 Lah. 195 Foll. 54 M. 671=19351 Mad. 300 Relerred,

Mr. Reghu Nath Agarwal —for the Appellant.
Dr, Kailash Nath Katjn (of Allahabad) and
Mr. Dcbi Narain Simlot—for the Respondent.

*Anthony vs. Nath Mal

Small cause court Revision No. 29 of 1934 decided on June 27,
1934, against the judgment dated  January 6, 1934, passed by small
cause court, Ajmer, 1n suit No. 3868 of 1933,

Usurious Loans Act  Sec. 3—Appl tn an ex-p it

tn
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The court may apply the Act in an ex-parte suit. A rate of 120 % per
annum is 1n 1tself a sufficient ground for granting relief under the Act.

Mpr. Mahadco Prasad Bhargava—for the Appellant.
Mr. Daya Shanker Bhargava—for Opposite party.

*Misri Lal vs. Crown.

Criminal Revision No. 20 and 25 of 1934 decided on July 2,
1934, against the order of sessions Judge, dated Apnl 13, 1934, in
Criminal case No. 56 of 1934.

Ewidence Act—Sec. 30—U 3 d fession of a d £

clency of, for conviction,

A man cannot be convicted on the uncorrcborated confession of
co-accused.

The confession of one co-accused cannot be corroborated by the
confession of another accused 38 B. 756 =1914 Bom, 305 Foll

K. B, Abdul Walud Klan—for crown,

¥Rishen Chander and others  vs. Jai Naraws and others.

_Sccond Appeal No 30 of 1934, decided on July 4, 1934, agamnst
/tllp decree, dated January 19, 1934, passed by Spectal Additional
> =District Judge in civil appeal No. 146 of 1933.

Fpeafic Rehef Act (1877)—Sec. 55 datory inj; hen proper

remedy ?

The ordinary rule is that a mandatory injunction ts a prorer remedy
against the appropniation ‘of joint propertv by one joint owrer to his
exclusive use especially when the appropriation 1s accompamed by an
assertion of exclusive title

Encroachment—what amouut to ?
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Construction of a staircase is obviously an encroachment since it
dimimshes the area of the roof available for use.

Mr. Jasoda Nandan Bhargava—for Appellants,
Br, Glusu Lal—for Respondents.

*Ram Bilas vs. Ramdev Phul Chand.

Second Appeal No, 10 of 1934 decided on july 6, 1934 against
the decree in Appeal No. 45 of 1933,

Civil procedare Code—O 41, R. 22 —Appetlante Court cannot modify decree

to appellant’s detriment in absence of cross.objections,

Suit to set aside a decree on the ground that 1t was obtaiped by fraud.
Tral Court held that the fraud alleged was not actionable and rejected the
plaint under O 7, R 11 (a) C. P. C. Platiff appealed. Lower appellate
Court, while agreeing with the trial Court's finding that the fraud alleged
was not actionable, held that the swt should have been dismissed and
amended the trial Court’s decree to that extent.

Held, The Lower appellate Court should not modify the trial Court’s
order to the detriment of the appellant 1n tha absence of cross objections.

Mr. Jyot: Swarnp Gupta—for Appellant:

Mr. Kaushal Kishore Bhargava—for Kespondent.

*§lisrt Lal and others vs. Chand Mal,
Second Appeal No. 40 of 1934 decided on July 17, 1934, against
the decree, dated March 19, 1934, passed by Special Additional
= District Judge.

Pr Admisilon of d without proof In ebsence of objection.

When a document wlich would on proper proof bLe relevant, is
admitted 1 evidence without such proof, but without objection, no party
can afterwards be heard to say that 1t 1s inadnussible for want of proof,

Mr. Mote Prasad melira—for Appellants

My. Gugendra Nath Bhargava—for Respondent,
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NOTIFICATIONS.

4. Pleaders fee in cases heard by the Judicial Commissioner,

It all cases heard in the Court of the Judicial Commissioner, Ajmer-
Merwara, after 1st Jannary 1934, Pleader’s fee will be asscssed as follows:—

7. Appeals from decrees in suits. st Appeal. 2nd Appeal.
(@) When the value of the appeal- 3% on the Valua- 3% on the Valua-
does not exceed Rs, 5,000/ tion, tion.
() Whea the value exceeds Rs 3%on Rs. 5,000/- 3% on the Valua.
5,000/ but does not exceed & 13% on the tiom.
Rs. 20,000 - valuation 1n
excess of Rs.
5,000/-
(c) When the valuation 1s fixed by Rs. 150/- Rs. 30/-
plasntiff under Section 7 {IV)
of the Court fees Act or swwhen
a fixed fee 15 payable under
Art. 17 of Schedule 11 of the
Court Fees Act.
(d) Minimum fee. Rs, 150/- Rs. 30/-
2. Appeals from orders passed under
Sechou 47, Crvil Procedure Code.
{a) When the order under appeal
completely disposes of the
darkhast the fee will be calcu-
lated on the amount claimed
or allowed 1n darkhiast on the
same scale as in appeals from
decrees 1n suits.
(b) When the order does not Com- Rs. 50/~ Rs. 30/-
pletely disposes of the darkliast
the fee will be Rs. 50/- in the
1st Appeal and Rs 30/~ m
second appeals,
3. Appeals from orders under O. 43 Rs. 30/«
Cc pcC.

4,

Application for revision

{a) Under Sec. 25 of the Small
Cause Court Act.

As on a second appeal except

that the muimum fee will be
Rs, 20 -,

(5) Tnder Sec. 115 Civil Procedure Rs. 23 -
Code,
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5. Ai’[wﬂh arising out of applications for probate, lotters of administy
tion or a Succession Certificate.

The fee will be caleulated on the value of the property at the followin
rate :—

2% on the first Rs. 5,000/- and 1% on the balance upto Rs. 20,000/

6. Appeals under the Land Acquisition Act.
Advalorem on the same scale as for a first appeal with a minim
fee of Rs. 50/-.
7. Applications for revicw. s
Half the amount allowed on the decree or order sought to be reviewed
8. Cross-objections.

The same as if the crass-objections were on appeal,

9. In enteting the fee upon the bill of costs fractions of a rupee will b
neglected.

10. Fees in any case not falling within the above classes will be at th
discretion of the Judicial Commussioner.,

Il. In any case 1 which a fee calculated on the above scale appears to b
d te the Judicial C r will pass special orders

5, Renewal of Pleader’s Sanads, <
Circular No. 766 issued on May 24, 1934 by the .]lul;cm
Cemmssioners
“It has been noticed that Pleaders holding annual Savads 1n many
cases apply for their repewal much after the expiry of the period of the
current Sanads. A Pleader whose Sanad has not been rencwed is not
entitled to appear in any Court. All Pleaders holding annual Sanads are
requested, therefore, to present thei applicztions for renewal by Ist Décem-
berof each year™.
6. Limitation for Revision,

Order No. 518-835, dated May 12, 1933, passed by the Judicral
Conmissioners
*It has hitherto bcen the practice in the Judicial Commissioner’s Court
to admut revision applications preferred six months from the date of the
otder sought to be revised. The Judicial Commissioner considers that tlus
penod s unnecessarily long amd propose to reduce it to three months.  The
reduction will take effect as rezards all orders passed after the 30th June,
1933. A copy of this order should be posted in the courts of all Judges and
Trst Class Magistrates, and the members of the Bar age ashed to bring it
to the notice of their clients™,
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-

Arbitration: (Contd.)

~—Reference—The pendency of a suit which is withdrawn does not make
a reference 1llegal in consequence,

AMBA LaL vs. HARI SHANKAR, 81
Civil Procedure Code:

—5, 35--At Mount Abu—No rules regulating the assessment of
counsel's fee in Mount Abu have been prescribed. The matter therefore
lies 1n the discretion of the Court, Special circumstunces demand special
rules, :

*THIKaNA KHETRI vs. RaTt Ram. 99

— 5. 89—Does not alter old law—S. 89 of the Civil Procedure Code
(1908) does not alter the old law at all, the words ‘“any other law for the
time being 1n force” do not refer to statute law alone,

AMBA LAL vs, Har! Suanker. 81

—8: 100—New pornf—It1s not open toa party in second appealto
raise a new point which cannet be settled without a finding of fact either
m the tral Court or in the lower apnellate Court.

“AMAR CHAND vs. Kany 101

~S. 100—Trtlc is guestion of fact—Title, unless it depends upon the
construction of a single document, is a question of fact which cannot
ordinanly be gone 1nto in Second Appeal.
-
HART DAs (MAHANT) vs. Mu~icieal CoMMITTEE. 61
~0 8, R. 6~Stut for account—set off—1f plamtifi sues for nccounts,
hie imphiedly undertakes to pay to the defendant any thing that mav be
found due on accounts being taken and defendants reed not specifically
pray for a decrec. Defendant’s claim not being a set off, no question of
Court Fees or Limitation anses,

*Tuikaxa KHETRI vs. RATI Rast, 99

5 ~-0. 13, R. 3—It1s uot':\ valid ground for rejecting a document, that
1t was not produced from proper custody.

Hart Das, MAANT 150 Mevicipat. Covytrrer, 61
~--0 2, R 50 (2)—~Scope—The words "is disputed” must be tahen to
mean “is not admitted” :

" Souna RaM vs, PraBUU Lan, 54
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Evidence Act:

—$ 110—"Possession” in S. 110 means “possession for reasonable
period” and what is reasonable period will depend on the character of the
property,

Hari Das (Msuaxt) vs. Municipar Comwrtee, 61

—S. 100—When a bond 15 executed by the natural guardian of a minor
and the consideration for it 1s past debts due by the minors’ father, the
creditor must prove affirmatively that the consideration for the bond was
good, that 1s {o say, that the debtsn lieu of which 1t was executed wete not
time barred.

CHANDAN MAL vs JrTHa. 68

—5 114—Where the consideration for the bond is past debt, itisa

proper presumption against the executant, that the debt for which the bond
was laken was not time barred.

CHANDAN MaL vs, JETHA. 68
—3. 116—A tenant 1s estopped from denying his land-lord’s title even
though hie had possession prior to the execution of the rent note.

Ram Kisuan vs. Ram Cuanprr 65
—85, 116--1t 15 open to the {enant to allege fraud, misrepresentation or
mistake of fact, wiich atter expression will include 1gnorance of his lessor's
want of title.
Ray Kisnan vs. RaM Cuanper. 66
Hindu Low:
—Guardlan  To make a nuinor hiable on a bond executed by hus guardian,
it suust be shown that the bond was for lus benefit,
CHANDAN MaL vs, JETHA. 68
Limitation Act:
—s. 18—"Fraud'c under S. 18 of Lamitation Act cannot have a different
meanimy {from fraund in S, 415 of 1ndian Penal Code.
CHANDAN MAL vs, BioLa Ram, 79
Mount Abu:
—The Istnct of Mount Abuas leased from the Ssrohi State and it
does not from part of Bnvish Inda.

*TRANY KurTur vs, RAaT1 Raw, 99
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Tort (Contd)

— Malicious Prosecution —(1) Proof of plaintiff’s innocence is not in all cases
necessary for success in an achoa for malicious prosecution, (n) The
question whether the falsity or otherwise of the complaint 1s relevant wili
depend on the pleadings, (i) Ifit1s proved that the complrint was not
only false but false to the complainant’s knowledge, then the court may
infer want of reasonable and probable cause from these findings alone,
(1v) If the plaintiff fals to prove the falsity of the complasnt, then there
may be nothing from which court can ivfer want of reasonable and probable

cause.
Suro NARAIN vs RAJa RANCHOD SEN. *95
Transfer of Property Act:

—S. 59—A mortgage for a sum exceeding Rs 100/- can only be
effected under S 59 of the T. P. Act by a remstered instrument. The
mere transfer of possession together with intention of parties to mahe a
mortgage is not effectual on the ground of the equitable doctrine of part
rerformacce,

Girsu LAl vs. MsT. Goran. 57
Workmen's Compensation Act (1923):
—s5, 2(t— d)—An adoptive mother is a "dependant”,

*B. B. & C. I. Ry. vs. Mst: BaiL Moor1, 101



Part 111} DEBI SINGH v$."CROWN 51

Beroke Mr. D. R, NorMaN, 1.6.8

Debi Singh, Driver. ... Accuscd.
Versus,
Crown ... Complainant,

Criminal Reference No. 17 of 1934, decided on Junc 26, 1934,
made by Additional Szssions Judge, i Cuiminal Revision No. 6 of
1934, decided on April 20, 1934

Penal Code—Fection 279—Faast driving,

Mere fast duving does not constitute an offence under section 279.
By-standers’ estimates of speed are 1ery unrehable.

Criminal Procedure Code —Section 256—R of—Breach—Prejudice.

$. 256 Cninunal Procedure Ceode lays down cleatly that the accused
shall be called to enter upon his defence after the final cross examination
of the Prosecution witnesses. .

The probability of the accused being prejudiced by breach of the
provisions of 5. 256 Cr P C. 1s so obvious that he1s not bound to show
special prejudice,

Mr Chand Karan Sarda—for Apphcant.
K.B. Abdul Wahid Khan—for Crown.

Order.—Thus 1s a reference from the learned Additional
Sessions Judge. The material facts are as follows—The
accused when driving a motor lorry ran over and killed a dog.
The owner complained to the police who sent up a case
under Section 279 LP.C. in the Court of the City Magistrate
from which Court 1t was transferred to Bench A of the
Honorary Magistrates. The Magistrates convicted the
accused and sentenced him to a fine of Rs.‘SO,’-. The
accused applied in revision to Additional Sessions Judge who
has referred the case both on the ground of irregulanties in
the procedure and on the merits.
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The complainant lives at Nowshera in the N.W.F.P.
and after examination and cross evamination before the
charae returned there. After the charge was framed the
accused applied, as he hada right 10 do, for his further
crossexaminanation. The Magistrate directed a commission
to issue for cross-examination. It js argued that this was
itregular but I agree with the learned Additional Sessions
Judge that it was within the Magistrates’ discrction. But
then instead of waiting for the retnrn of the commission
they directed the accused to lead his defence evidence. This
procedure was obviously wrong as Section 236 Cr. P.C lays
down clearly that the accused shall be called upon to enter

his defence after the final cross-examination of the prosecution
witnesses.

Atter defence evidence had been led the arguments
were heard and still the commission had not returned. On
3st Jannary 1934 after the case had twice been adjourned
for judgment the accused waived his right to cross-examine
the complatnant, Pronouncement of judgment was however
postponed several times and meanwhile the commission had
returned and was attached to the record. The accused was
not furth eximined and judgment was pronounced.

The learned Additional Sessions Judge considers that
the conviction 1s bad both because the accused was called
upon to enter upon his detence before the prosecution case
was closed and because he was not further evamined after
recetpt of the commission  As regards the first point 1 am
disposed to agree. A« already pointed out there was a clear
breach of the proviwnns of Section 236 and the probability
of the accused bemng therehy prejudiced is so obvious that [
do not think ke is bound to show special prejudice. But as
regards the s2cond point it is not clear that the Magistrates
treated the commussion as ewidence. The accuscd had
waived his right to further cross-eaanunation, The crosse
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examination taken on commission is not referied to in the
judgment, and though the commussion 1s attached to the
record it bears no endorsement under the mmtals of the
Magistrates and is not mentioned 1n the proceedings sheet.

On the merits I agree with the Additional Sesstons Judge
that there is no case. Session 279 LP.C. deals with the
offence of dniving so as to endanger human life or hmb.
But the charge runs as follows ‘that you were duvinga
motor-lorry rashly at a high speed causing the death of the
dog belonging to the complainant’ In accordance with the
charge the major portion of the judgment 15 devoted to
considering whether the dog's death was its own fault or not
and has no reference to the offence set out 1n section 479, It
is true that at the end of the judgment the Magistrates
remaik that the accused drove over a cross roads at a excessive
speed without sounding his horn and might have collided with
cross traffic, had there been any at the time. Apart fiom
the fact that by-standers’ estimates of speed are very unreh-
able and that there is a good deal of evidence that accused
was driving slowly, mere fast dnving does not constitute an
offence under Section 279. Itis neither pioved that the
corner was a blind one, re. that there might have been tiaffic
approaching which the accused could not see. Thus on its
merits the prosecution fails.

1 will add that I consider the pohice partly responsible
for the real point of the case betng mussed. 7The challan
states that the lorry was being driven rashbly and caused
death of the dog, but does not show 1n what way there nas
any danger to human htfe or limb. This however does not
exonerate the Magistrates from the responsibility of fiaming
a proper charge.

I accept the reference, set aside the conviction and
sentence and acquit the accused. The fine, if pud, hould
be refunded.

Reference accepied.
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BErore Mr. D. R. NoRrMAN, 1.C.5.
Firm Sobha Ram Sri Ram .... Decree Holder-Appellant.
Versus.
DPrabliu Lal and another. Judgment debtor. Respondent.

Exccution Second Appeal No 48 of 1933, decided on July 9,
1934, agamst the order passed by Additional Distrnict Judge, in
Execution Appeal No. 39 of 1931.

Clvil Procedure Code—O, 21, Rule 50 (2)—scope of:
The word “is disputed” must be taken to mean “is not admitted™

Clvil Procedure Code—0O 21, R, 0 {2) and (3)--Ex-psrte order passed by

one Court eannot be questioned by another Court

Sub Judge, Moradatad, passed a decree 1n favour of appellant against
a firm. Subsequently he grantel leave, ex parte to execute the decree
against respondents on the ground that they were partners. Appcllants
sought to execute against Respondents at Aymer. Respondents dented, at
Ajmer, that thev were partners,

Ield, the respondents could not re-open the question which had been
decuded by the Moradabad Court.

Courts of concurrent junsdiction canrot question each other’s
procedure.  \When an order under O 21 rule 50 (2) 1s passed, ex parte, by
one Court there s a presumption that it was passed atter legal enqiney,
1929 All, 390, Distingutshed,

Mr. Hem Chandra Soguni—{or Appellant.
s, Jasnda Nandan Bhargava—for Resprodent.

Order.—The appeliant obtned a decree against a
firm n the Court of the Sub-Judge, Motadabad, Subsequent-
Iy he applied to that Coutt under O, 21, 2. 50 (2) for leave
to cxcente the decree against the present respondents on the
ground that they were partners.  This leave was granted
ex-parte, and appellant sought to exccute his decrec against
them an Ajmer. The respondents denied that they were
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partners. ~The Sub Judge held that they could not re-apen 2
question which had been decided by the Moradabad Court.
On appeal the Additional District Judge relying on G. Ather-
ton and Co. vs. S. Habib Baksh' held that they could.
Hence this appeal.

The circumstances in that case were pecuhar. The
- decree was passed against a firm by the Bombay High Court
and an attempt was made to execute it at Jhansi against one
Habib Baksh on the ground that he was the legal represen-
tative of Rabim Baksh a partner in the firm. It was held
that Rahim Baksh was the sole partner in the fiim and that
he was dead when the decree was passed, and that the decree
was thus a nulity. Subsequentiy the decree-holder obtained
ex parte from the Bombay High Court leave to execute
against Habib Baksh on the ground that he was a partner.
The order of the Bombay High Court did not state under
what rule it was passed but the Allahabad High Court took
it as an order Or. 21 r 50 (2).

Now obviously the Allahabad High Court could not
allow execution of a decree which an Allahabad Court has
judicially determined to be a nullity and it seems to me that
the case mught have been decided on that ground. But
instead the learned Judges relied on the wording of O. 21
R. 50 (3) which 1s as follons: “where the labihty of any
person has been tried and determined under sub rule (23, the
order made thereon shall have the same force and be subject
to the same conditions as to appeal or otherwise as 1f it were
adeciee.” They argued from it that it was only when the
hability had been tried or determmed in a proceeding 1n
which the person sought to be made a partner had appeared
that the order granting leave had the force of a decree.

Norw with this line of reasoning I am with all due respect
unable to agree. The concluding portion of R. 50 (2) ru
(1) 1620 AN 300,
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as follows: ““or, where such liability is disputed, fay order
that the lability of such person be tried and determined in
any manner in which any issue in a suit may be tried and
determined”. The word ‘is disputed’ must be taken to
mean ‘s not admitted’ for otherwise the person sought to be
made liable could prevent a determination of his liability by
the sunple expedient of not appearing, and this 1s obviously
absurd. Tt follows that as an issue in a suit may be deter-
mined ex parte there can be a determination within the
meaning of r. 50 (2) ex parte.

1t appears that in G. Atherton and Co. vs. Habib Baksh
the Bombay High Court had passed its order metely on an
affidavit produced by the decree-holder and this may have
weighed with the learned Judges since Sulaiman ] remarks:
‘But an ex parte order passed without the question having
been specifically tried and determined has not the foice of a
decree.” 1f Sulaiman ] means that he would regard an
ex parte order passed after some evidence had been recorded
as conclusive then the present casz s, as ] shall hereafter
show distingwshable. But I am doubtful if that is lis
meaninz, and it would certainly be inexpedient that one
Court should bz able to examine the procedure of another
Court of concurrent junisdiction and give effect to the orders
of the latter Court, only 1f 5t approved of its method.

It 15 argued that the order of the Moradabad Court was
a formal one passed without notice to the present _respon-
dants and without enquiry. In my opinion that is not so.
The order runs as follows: ‘Kaloe Ram and Prabhu L.l are
alment, they are proved to he the partners of the firm
Bakhtawar Mal Mangi Lal against which firm the D.H's
decree stands.  The D.H. 1sentitled to take out the execution
against these two pzrsons alsy (vide order 21 yule 50 (2)
C.P.CY Having regard to the maxim: ‘Omnia pracsumuntur
cracta’ 1 think that the mention of Kaloo Ram’s and Prabhy
1.4V« absence shows that notice was assued to then, and the
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words ‘are proved to be the partners’ shows that evidence was
recorded. 1f the respondents contention that they were
never actually served is true, their remedy was to move the
Moradabad Court to set aside the ex parte proceedings.

It would thus appear from the order that there wasa

trial and determination in the Moradabad Court. But as I
-~ have said before I do not regard this as really material, 1t is
not for Courts of concurrent jurisdiction to question each
other's procedure and when an order under r. 50 (2) 1s

passed ex parte there is a presumptlon that it was passed
after legal enqury.

1 allow the appeal, set aside the order of the Additional
District Judge and restore that of the Sub Judge with costs
throughout.

Appeal allowed.

BEFORE MRr. D. R. NogrMaN, 1.C.S

*Ghusu Lal w. Appellant.
Versus

Mst. Goran .. Respondant.
Second Appeal No. IS of 1934, decided on July 9, 1934, against
the decree, dited November 24, 1933 passed by the Special Additional
District Judge 1 Appeal No 89 of 1933,
Teansfer of Property Act—Sec. 59.-—Can relationship of mortgagor and

mortgagee be created without a registered document on the doctrine of part
performances

A mortgage for a sum ewceeding Rs. 100 can only be effected
under Section 59 of the Transfer of Property  Act by a registered instru
ment. The mere transfer of possession together with intention of parties

to make a mortgage 1s not effectual on the ground of the equitable
doctrine of patt perfarmance

*This case was mshitvted before the amendment of Se2. 39 of the Transfer of
Property Act by the amending Act of 1979
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58 Cal 1235 {’.C. Relied upon. 20 1.C. 28, 63 1.C. 400,
10 Patne 417 and 1932 All 239 Dutingulehed.

Messrs. C.F. Ball of Agra and Moti Lal Malavyar—for the
Appellant.

R.B, Mithan Lal Bhargava and Mr, Sri Lal Agarwal—for the
Respondents,

Order.—The facts material to this second appeal are briefly
as follows. Plaintiff sued to redeem a usufructuary mortgage
alleging that the suit property had been mortgaged by his
ancestors to the ancestors of defendants 1 and 2. The plaint
sets out that the mortgage was executed in 1887 A.D. for
Rs. 110. Defendants 3 to 5 were joined as being jointly
interested with plainuff in the right of redemption. Defen-
dants 1 and 2 denied the existence of the mortgage and set
up their own title,

The trial Comt found in favour of the title of defendants
1 and 2 against the mortgage.

On appeal the Special Addifional District Judge held
that property <niginally belonged to plaintiff’s ancestors and
had been mortgaged to defendants 1 and 2's ancestors, but
that there was no sausfactory evidence of either the terms or
the date of the mortgage.  1le therefore confirmed the trial
Court'’s decree.

In «econd appeal Mr. Ball for plaintiff argues that it is
suffizient for plaintiff to prove that the relationship of mort
pagee exists in order to pet a decree and thatat hes on the
defendant to prove how much is due to him on the mortgage.
In «upport of thiv contention he relies on the following
rulings: Ganeshi Lal v~ Basanti Lal and otherst, Rappati
Rai and others vo. Mst, Sulwars Kuer and others®, Kaash
Ras s, Mst. Jaga Kuer®, Halka vs. Nannhon'. The

)y WL D o o1 an
(95 10 Tt €17-.1u31 Par 248, (1) 192 Al 2t
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theory behind these rulings is that a mortgage is a derogation
from title, that the mortgagor can therefore suc on title, and
leave it to the mortgagee to piove that the extent of the
derogation, i.e. the amount due on the mortgage, is greater
than admitted by plantiff. At the same time a plea of
adverse possession 1s barred by the doctrine of “once a

_—mortgage always a mortgage”,

R.S. Mithan Lal relies on Section 59 of the Trarsfer of
Property Act which lays down that a mortgage for a sum
exceeding R.. 100 can only be effected by a registered
instrument. As already stated the smit mortgage 1s alleged
to be of the year 1887 A D, 1 e. after the Transfer of
Property Act had come into force and for Rs. 110. How,
asks R.S. Mithan Lal, can the relationship of mortgagor and
mortgagee exist without proof thit the only legal method of
creating this relationship was adopted. Mr. Ball invokes
the equitable doctrme of part performance and argues that
transfer of possession together with the mntention of parties
to create a mortgage is as effectual as a registered instrument.

Until 1931 the argument mught have prevailed. But
in that year the contest betwern, equity and statute law
came bzfore the Privy Council 1 Arefr ve. Judunath
Majumdar®. Inthe course of thewr judgment thewr Lord-
ships remark. “\Vhether an English equitable doctiine should
m any case, be applied so as to modify the effect of an Indian
statute may well be doubted, but that an English equitable
doctrine, affecting the provisions of an Enuhsh statate
relating to the nght to sue upon a contract should be
applied, by analogy, to such a statate as the Transter of
Property Act and with such a result as to create without any
writing an interest which the statute says can only be created
by means of a registered instrument, appears to tiir
Lordships, in the absence of some binding authority 1o, 1] 44
cffect, to be impossible”. It is true that tlnt c1se WS (0 cagpef

{1) 53 Cal, 1235=-1u31 . C "J
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with a lease and not with a mortgage, but the words quoted
obviously apply equally to a mortgage.

Looking to this anthonty it is clearly impossible to hold
that the relationship of mortgagor and mortgagee ever
existed between the parties and that is fatal to appellants
case, since regarding the suit as one for possession it is
obviously time barred as defendants or their predecessors in
title have admittedly been 1n possession since 1887.

Of the cases relied on by Mr. Ball it may be observed
that in Ganeshi Lal vs Basant: Lal and others the mortgage
was executed before the Transfer of Property Act came into
force and that in Kailash Rai vs. Mst. jaga Kuer and
Rajpats Rar and others vs. Mst, Sukwaro Kuer and others
the sutn secured was less than Rs. 100. In Halka vs.
Nannhon the pont now taken by R.S. Mithan Lal was
apparently not argued but the Court observes that the
defendants had not alleged adverse possession as proprietors.
It 1 arguable that as long as the party in possession supposcs
thouzh wrongly, that he is a mortgagee, his possession can not
become adverse.  But here the defendant 1 and 2 in addition
to denying the mortuage state (vide written statement, para 9)
“The defendants as owners have been in possession of the
property of their share”.  This1s a clear assertion that their
possession was adverse to plamuffs,

Mr. Ball argues that w is un-faur that a mortgagor
should be prnahzed because the mortgagee neglects (0
register the instrument. \When however a mortgage is with
po-session it seems to me equally the duty of the mortgagor
to <ce that the instrument s valid and I believe it would be
found that failure to remister s usually due to the unwilling-
ness of the mortgagor to pay the fees.

The appeal fails and is disnussed with costs in favour of
respondents 2 and 3. ’

Appeal dismissed.
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Drrore Mr. D. R. NorMAN, LC.S.
Mahant Hari Das Plaintifi—Appellant,
Versus.

Municipal Commsttee, Aqmer ... Defendant—Respondent.

- Second Appeal No. 31 of 1934, decided on July 9, 1934, against

the decree, dated April 9, 1934, passed by the Special Additional
District Judge m Appeal No. 194 of 1934,

Ajmer Municipal Regulation—S. 184 (1), 198, 200 and 225~Civil court has no
jurisdiction to question the notice under section 200.

The appellant applied 1o the Munscipality under section 194 (1) for
permission to re construct. Without waiting for permission he reconstructed.
Subsequently, within the one month required by section 198, the
Municipahity refused pernussion aud served a notice, under section 200,
on the appellant to demolish the construction. The appellant filed the st
for an mjunction on the Municipahty not to demolish the construction.

Held, Section 225 of the Aymer Municipal Regulation bars the
Junisdiction of the civil court to grant the relief of 1munction,

Ajmer 1R if S. 198 (Expl:

)—scope.

Muaicipality can refuse permission where there 15 & dispute about
title. The party asking permission must, if perrmssion 15 refused on the
ground of want of title, go to the cierl court for a declaration of title.
Untl the cwil court has found 1 favour of the party, the refusal of the
Municipahity 1s final,

Civii Procedure Code —S. 100—A finding of fact—Title,

Title, unless 1t depends upon the construction of a single documeat,
1s 2 question of fact which cannot ordinanly be gone nton Second Appeal.

Civil Procedure Code—-Order 13 Rule 3,—Rej of d
from proper custody A

aot produced

It is not a vald ground for rejecting a document, that it was not
produced from proper custods,
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Evidence Act—S. 110--Burden of proof.

“Possession® 11 S. 110 means “possession for reasonable period”
and what 1~ reasonable period will depend on the character of the property.

Dr. Narayan Prasad Asthana (of Allahabad) and Mr Ghisu Lal.
for Appellant.

Mr. Chunni Lal Agarwal—for Respondent.

Order.— The facts matenal to this second appeal are as
follows .Appellant apphied to the Municipality under Section
194 (1) of the Ajmer Mumcipal Regulation for permission
to rebulld a chabutri and a khura. Without waiting for
pernussion  he commenced the work. Subsequcnll_\' the
Munieipality refused permission and served a notice on the
appzllant under Section 200 to demolish the construction.
The appeinint there upon filed the swit out of which this
appeal ar.~c- toran injunction on the Municipality not to
demolish the construction, alleging that the notice under
Section 200 was ok 2al. In their wntten  statement the
Municip uity up-he d tae legality of their action, questioned
the junsdiciion of the Court to try the suit, and further
allged that the chabutrr and khura which the appellant had
sought to reowld were themselves a new construction and an
encreachne 1t on stred t-land.

The trial Court hedd that it had no junsdiction in the
matter, that the constructions were three te four vears old
and were nct upon appetlant’s land, It therefore dismissed
the smt. On appeal the Special Additional District Judge
hedd that i as much as a question of the utle to the land was
1n aseue the eivil Court had jursdiction, but that the chabutri
amd the Lhura were recent and new consiructions, and were
not on appellant’s Jand.  He therefore dismissed the suit.

I 1k the question of the aivil Court's jurisdiction first.
It is now conceded that the Munmapalizy dd give notice of
therr tefusi] to allow reconsttuction witiun the one month
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required by Section 198 and therefore that the notice given
under Section 200 was legal. Now Section 225 allows an
appeal to the Commisstoner against a notice under Section
200 and provides that such notice is not liable to be called
in question otHerwise than by such appeal. Clearly therefore
1n so far as the relief clavwmed by the appellant1s an injunc-
tion on the Mumcipahty the civil Court had no jurisdiction.
~Tt 15 arqued that, as the refusal of the Municipahty was not
based on santtary or such like considerations but on ts
assertion of title, the civil Court must have power to enquire
nto the legality of the refusal. In the first place the refusal
was not on :ts face grounded on appellant’s alleged want of
title. No reasons are stated in 1t, and 1t was not tidl the
written statement that appellant’s title was questioned.
Secondly, the explanation to Section 198 permits the
Municipality to refuse permission when there 1s a dispute
about title until such the party asking permussion must, 1f
paumission is refused on the ground of want of title, go to the
Ciwvil Court for a declaration of title. But until the civil
Court has found in favour of the party the refusal of the
Municipahity 1s legal.  In so far therefore as the swits for
an injunction 1t does not lie.

But as the suit has been fought out in both Courts on
the question of utle I am asked, in order to save future
Titigation to treat it as if there had been a prayer in the plant
for a declaration. In as much as the Mumcipality by thewr
written statement directly challenged the appellant’s title and
an issue was framed thereon and unot objected to I think this
request 1s reasonable and T acceed to it.

Now tutle, unless 1t depends upon rhe construction of a
single document, 1s a question of fact which cannot ordinanly
begone into 1n second appeal. Mr. Asthana ashs me to
interfere on three grounds:

(1) that inadmissible evidence was adnutted,
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(2) that admissible evidence was rejected, and

(3) that the burden of proof was wrongly placed.

The inadmissible evidence is Ex. D. 17 a map prepared
by one Mr. Henniman in 1910. The admission” of this map
was however not challenged when it was put in. It wouid, if
certain circumstances were proved, be admissible under
Section 32 of the Evidence Act. Appellant, having fatled
at the time of admission to put the other side to proof of the
existence of these circumstances, must be taken to have
admatted their existance. This ground therefore fails,

The documents said to have been wrongly excluded are:
(1) the judgment in Criminal Case No 9. of 1921 in the
Court of Honorary Magistrate, (2) a rent note. The first
was rejected as not falling under Section 43 of the Evidence
Act, ITtisargued thatit s relevent under Section 13 as a
transaction in which appellint’s title was recogmeed. 1 have
however read the judgment and 1t has not recogmised
appellant’s title.  The rent note was rejected because 1t was
not produced from proper custody. This 1s not a valid ground
for rejection. It 1s a rent note of appaliant’s praperty of the
vear 1920 and refers to a chabutn outwide the gate way. It is
however only one very small prece of evidence and I am not
prepared on the strength of it alone to upset the concurrent
findings of the fact of the Courts below.

Comng to the last point 1t 1s argued that, it having been
found that the chabutri did exist at the time, permission to
reconstruct was asked for, appellant’s possession threw the
burden of proving utle on the other wide.  Section 110 of the
Indian Exvidence Act is mvoked and Krishna Aiyar vs. The
Sceretary of State for India in Council® referred to, In that
case however the possession of the plaintiff was for thirty
s, andd thouwh this did not give him a title by adverse

IR IR
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possession, since the suit was against the Secretary of State
it was held that 1t threw the burden on the Secretary of State
to establish title and possession within 60 years. Now in the
present case the trial Court held that the chabutn and khura
had existed for about four years. As the judgment 1s dated
21st December 1931 and the suit was filed in November 1928

_. this means that they had existed for about a year before the
smt. The finding of the lower appellate Court is that the
chabutri and khura are recent and new constructions. In my
view ‘‘possession” in Section 110 means possession for
reasonable period, and what 1s a reasonable penod will
depend on the character of the property. It 1s not shown
that the appellant made any particular use of the, chabutri,
Indeed he only seems to have possessed 1t in the sense that
it adjoins a bagichi of which he was 10 possession. Looking
to all the circumstances I do not think that possescion for
such short a time 1s sufficient to throw on the Municipahty
the burden of proving their own title. I therefore hold that
the appellant has not proved his title to the land occupied
by the chabutri and khura.

1 confirm the decree of the lower appeliate Court and
dismuss this appeal with costs,

Appeal dismmissed.

Brerore Mr. D. R. NoRMAN,

Ram Rishen, died represented by lus sons Mang: Lal and
others ., w.. Defendants—.\ppellants,
Versus.

Ram Chander ... Plaintiffi—Respondent,

Second Appeal No. 18 of 1934, decided on July 10, 1934, against
the decree, dated Januvary 30, 1934, passed by Senior Sub-Judge.in
Appeal No. § of 1932,
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Evidence Act.—S, 116—Tenant estopped from denying his Jandlord’s Utle

even though possession prior to execution of rent note.

A tenant is estopped from denying his land-lord’s title even though he
had possession prior to the execution of the vent note. 36 1. C. 817, 501,
C. 591, 51 B. 487, 1923 All, 53 Foll, 25 1.C. 615, 1921 Nag. 62 dissented
from

Evidence Act,—S, 116—Tznant can allege fraud, misrepresentation or

mistake of fact,

Tt is open to the fenant to allege fraud, misrepresentation or mustake
of fact, wiich latter expression will include 1gnorance of his lessor's want
of title

Mr. Moti Lal Malayvar.—for Appellant.

Mr. Ghisu Lal.—for Respondent.

Order.—This <econd appeal arises out of a suit for
ejectment and rent on the basis of a rent note. The defen-
dant pleaded that he was in possession when hie executed the
note, that plamtff hud no title and had obtained the nate by
fraud, The trial Court held that frand was proved and
dismissed the suit.

In appeal the Semior Sub-Judge framed one issue only,
npamely, “\Was the finding of the lower Court that the rent-
note sued upon was procured by fraud and misrepresentation,
wrong ¥ and decided it in the affirmative.  He held that the
defendant was in possession when he evecuted, the rent-note,
that 1t was opzn to him to plead that he thad executed it in
jenorance of a defcct m the plaintff’s title or owing to fraud,
that the plainufi had <uch an interest in the prop-rty as
entitled him to tetit, and that fraud was net proved. e
therefore alloned the appeal and decread the suit. On the
point of ttle he alhsed pluntiff to put in certan documents
not produced brlore the trial Court,
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The main ground of appeal is that the Senior Sub-Judge
should not have allowed the production of these documents
and that some of them are otherwise inadmisstble 1 evidence.
But in the view I take this question does not arise.

It is now settled law that a tenmant is estopped from
denying his land-lord’s title even though he had possesston
prior to the execution of the lease or rent note. Adatrao
Gavayayyamma vs. Dandi Seetharamaswami and others®
a decision to the contrary was over ruled by the full bench
decision m Venkata Chetty vs. Aiyanna Gounden®. M.
Laxmibar vs. Dev: and another® relied on by appellant merely
follows Adatrao Gavayayyamma vs. Dand: Seetharamaswami
and others® in 1gnorance that it had been overruled. The
view taken in Venkata Chetty vs. Awyanna Gounden® 1s also
taken by other High Courts, ¢, f, Makhan Singh vs. Baisakhi
Ram Shah,* Nagindas vs. Purshottam® and Babu Sital
Prasad vs. Badrs Prasad®. It 1s however open to the tenant
to allege fraud, misrepresentation or mstake of fact, which
latter expression will include 1gnorance of his lessor’s want of
title. This however 1s not to say that the lessor must prove
his title: 1t 35 for the tenant to prove, not merely that the
lessor had no title, jbut that he himself was 1gnorant of this
fact.

Now in the present case what 1s alleged is not wustake,
but the fraudulant misrepresentation of the plamntiff  The
Senior Sub-Judge has held that the misrepresentation alleged
is not proved and thisis a finding of fact by which I am
bound. Further there can be no mistake when the party
alleging 1t had opportunity of ascertaimng the truth Here
defendant is the brother of plaintiff and the property 1s ances-
tral.  The defendant therefore had every opportunity of

1. 251 C. 615=1919 Mad, 420. 361 C 817=1017 Mad 787

a
31924 Nag 6. 4. 50L C 591=1919 Lah, 33+,
54 Lom 437=193¢ Dom 3v5, 6 197341 53
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hnowing to whom the property had descended and so whether
the plantiff’s title deeds gave him a good title.

The appeal thus fails and is dismissed with costs.

Appeal dismissed,

Brroke Mi. D, R. Norman, 1, C. S,
Chandan Mal we  Plaintiff-applicant,
Versus.
Jetha «.. Defendant-Opposite party.
Small Causes Court Revision No. 48 of 1934, decided on July
12,1931, agamst the order passed by the Court of Small Causes,

Ajmer, in suit No. 1207 on September 18, 1933,

Hindu Law ~Guardian—~ Minor only bound when Contract to hle bencfit,

To make a minor hable on a bond executed by his guardian, it must
be shawn that the bond was for his benefit,

Evidence Act -5 114~F sgalnst where derath
for a bond s past debt,

Whete the consuderation for the bond s past debt it s a proper
presumplinn against the executant that the debit for which the bond was
tiben was not ime basred,

Evidence Act =S, 100--Burden of proofl when bond executed by gasrdian of
a m'nor and the consideration for It Is past debt of the minor’s father.

W1en a bazd s executed by the patural geardian of a miner and the
comy dezatom frratas gast debts due by the nunors’ father the creditor

g oose afirmaninely that the corsderation for the bard was rred, At
i to i, that the debty o Leu of which 1t was exccuted vere pot tume

tarted,
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Mr, Jasoda Nandan Bhargava—for Applicant,
Mr. Daya Shanker Bhargava.—for Opposite party.

Order.—The applicant filed a swt against the opponent
on a bond executed by the opponent’s mother, Anchi, daring
the minonty of the opponent. The considerauion for the
bond was past debts due by opponent’s father, Surta. The
“"trial Judge held that it was not proved that on the day on
which the hond was executed a suit for the previous debts
would be in time and that the bond was therefore not for
the benefit of the opponent. He passed a decree against the
opponent as legal representative of his mother, Anchi.

In revision it is contended that a decree shculd be
passed against opponent as legal repiesentative of his father,
Surta, It is argued that in holding that the debts had
become time barred the trial Court neglected an achnowledg-
ment signed by Anchi on the credit side of Ex. P/3. Butn
point of fact this acknowledgment was not rehed on in the
trial Court and no attempt was made to prove Anchi's
signature. Mr, Jasoda Nandan then argues that as no
written stutement was filed 1t ought to have been presumed
that the debt for which the bond was taken was not time
barred. As agamst the executant ] agree that this would
be a proper presumption, but to make a lminor liable ona
bond executed by his guardian 1t must be shown that the
bond was for his benefit. It was therefore for the applicant
to prove affirmatively that the consideratiorn for the bond
was good, thatis to say that the debtsin leu of whicht
was executed were not time barred.

The apphcation 1s dismissed with costs.

Application dismussed.
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Brrore Mr, D. R. NorMaN, L C. S.
Ram Chandra we  Defendant-Appellant,
Versus.
Radha Kishan ... «. Plaintifl-Respondent.
Second appeal No. 27 of 1934, decided on July 17, 1934, agaimnst

the decree dated February 1, 1934, passed in Civil appeal No, 80 of
1929,

Ajmer Regulation Il of 1877 — Sec: 33—Rule of Damdupat.

Interest decreed by a Civil Court mav not exceed the amount of the
principal sum of mones received by the defendant,

Pleadings —Polnts not pleaded but in Issues,

When points are put in tssues which do not appear in the pleadings,
it 1s 2 <ound rule to follow the 1ssues, 16 Bombay 515 Foll:

Succession Act—S5S. 381 & 387—Dcbtor cannot questlon a  successton

certificate

A debtor to the estate of the deceased can not pet a certificate set
aside by a declaratory swit or question the certificate as a defendant 71925
AllL 66 and 1933 Lak 79 (1) spproved,

Successlan Act=S5, 387 —dcbtor Is not a proper party — Parties—meaning of:

Debtor s not a proper party to succession certificate proceedings
The word "parties in & 387 means proper parties, e rival clumants t0 A
certifi-ate and not debiors of the deceaced's estate. f Al 555 and 36 Al 423
Toll

Messes. Iughu Nath and Sri Lal Agancal— for Appellant,

Messre, Glusi Lal and J tsoda Nandan Bhargava—{ot Respondent.

Order—The pluntiflerespondent  filed a guit against
deteadint-appellant to recover Ks, 300 with interest alleging
thit he had deposited it with defendant in the name of one
st Panm, The tnal Court held that the money belonged
to barmn and dismissed the ante In fiest appeal plaintff
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claimed as the heir of Parmi and the Court after allowing
hun time to obtain a succession certificate decreed his claim.

In second appeal three points are taken

(1) Plaintiff should not have been allowed to succeed
on a cause of action not pleaded.

- (2) The Additional District Judge was wrong in relying
on the succession ceruificate alone and excluding
other evidence,

(3) The amount decreed 1s in excess of the law of
damdupat,

I find for respondent on points {1} and (2) and for
appellant on powt (3).

In the plaint plaintiff claimed on his own title and his
statement 1n paragraph 6 that Parmi was a relation was only
incidental to that claim. But in his wntten statement
defendant stated quite unnecessarily: ‘plamntiff is not the heir
of Mst. Parmn”, and further alleged that a succession certi-
ficate was required. As a result the follnwing issues were
framed.

(1) Did the money credited belong to the plaintiff or
Mst, Parmi ?
(2) Is the plamntiff a relation of Mst. Parmi ?
* % % - *
(5) Is the suit not maintainable without obtaining the

succession certificate ?

Itisargued that these issues did not patin issue the
question whether plaintiff was the legal representative of

Parmi. For the word in issue (2) is ‘relation’ legal
representative and the issue was framed beca ding
that plainuff was a relation of Parmi ms L1y

of a deposit in Parmi’s name more ; ter
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side 1t 15 argued that on this theory the words ‘or Mst. Parmi’
i issue No. (1) would be otiose and that evidence was led
not merely to show that plaintiff was Parmi's relation but
that he was Parmi’s nearest relation. If issues{1) and (2)
stood alone I should consider their interpretation doubtful.
But the 5th issue can only be explained on the hypothe-
sis that there was before the Court an alternative claim to
succeed as heir to Parm, :

When points are puat in issue which do not appearin
the pleading I think it1s a sound rule to follow the issues,
Authonty for this view may be found in Ramkorgopalii vs.
Gangaram®. Moreover, as O. 14, R. 3 shows, issues may be
framed not only on the pleadings but on allegations made by
the pleaders of parties, andif some thing appears in the
issues which 1s not in the pleadings 1t 1s a reasonable
presumpuion 1t was put forward by counsel at the time of
framing the issues. Of course if counsel wishes to introduce
new matter into the suit then, it is open to the other side to
object and the Court must hear the objection. Butf the
other s:de does not object then it can not be permitted to
make 1t a ground of appeal that the issies are not in accor-
dance with the pleadings. 1 would add that in Ajmer-
Merwara far too hittle attention is paid by both counsel and
Judges to the 1ssues with the result that a frequent ground
taken in 2nd appeal 1s that the issues were not properly
framed.

1 hold that plamntiff’s claim to succeed as the legal
representative of Parmi was 1n issue between the parties.

In accordance with the directions of the Additional
District Judge plaintiff applied for a succession certificate.
Defendant opposed the application but was not permitted to
oppose on the ground that he had no locus standi, being a
mere debtor, and the certificate was given ex parte. The
Additional District Judge then held that the certificate was

(M 16 Do, 15,
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conclusive and refused to consider oral evidence. It is now
urged that the certificate was not conclusive.

The relevant Sections of the Succession Act are Section
381 and Section 387 which run as follows

Section 381. “Subject to the provisions of this part, the
certificate of the District Judge shall, with respect to the
~debts and secunties specified therein, be conclusive as against
the persons owing such debts or liable on such securities, and
shall, notwithstanding any contravention of section 370, or
other defect, afford full indemmty to all such persons as
regards all payments made, or dealings had, in good faith
in respect of such debts or secunties to or with the person
to whom the certificate was granted’.

Scction 387. “No decision under this part upon any
question of right between any parties shall be held to bar
the trial of the same question mm any swt orin any other
proceeding between the same parties, and nothing in this
part shall be construed to affect the habihty of any person
who may receive the whole or any part of any debt or
security, or any interest or dividend on any secunty, to
account therefor to the person lawfully entitled thereto”.

Mr. Raghunath for defendant argues that the words 1n
Section 381 “Subject to the provisions of this Part’” have
direct reference to Section 387 and that asa party to the
certificate proceedings he can re-agitate the question ina
civil smt.  Mr. Ghisulal for plaintff replies that the word
‘parties’ m Section 387 means proper parties, 1.e. rival
claimants to a certificate, and not to debtors of the deceased’s
estate.

1 have no doubt that the latter view 1s correct.  On Mr.,
Raghunath’s view the tirst pari of Seetion 38) becomes useless
because 1t 1s over-ruled by Section 3S87. The object of this
Part of the Act 1s to determine some one to whom a debtor to
the deceased’s estate may safely pay the debt, the debtor has
no mterest i such determination and s therejore not a prop

r

&
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party to succession certificate proceedings. Such authority, as
there is, supports this view. In Gaura vs. Gayadin® and Rupan
Bubiv Bhagelu Lal® it was held thata debtor to the estate could
not get a certificate set aside by a declaratory suit, from
which it is a natural inference that he can not as defendant
question a certificate. In Peare Lal vs. Jhabba Lal* and
Charan Das vs. Nathu Mal® the view put forward by Mr.
Ghisulal was adopted. Itistrue that in neither of these
cases was any argument founded on Section 387, but thatin
itself is some evidence that such argument 1s fallacious

I find that the Additional District Judge was right in
refusing to allow defendant to question the certificate.

The last point goes in favour of defendant. Section 33 of
Regulation III of 1877 provides that interest decreed by a
civil Court may not exceed the amount of the principal sum
of money recetved by the defendants. Mr Ghisulal argues
that when an account 1s balanced by adding 1nterest to the
principal the total sum arnved at becomes the principal.
I do not agree. Mere accounting can not turn interest into
principal, nor can interest added to principal in an account be
said to be ‘‘received by the defendant”. The decretal
amount must thus be reduced to Rs. 600. Burt as defendant
did not raise the point, in which he has succeeded, in the
Courts below or in his memorandum of second appeal I
allow him no costs.

I set aside the decree of the lower appellate Court and
award plainuffa decree for Rs. 600 with costs on that
amount 1n all three Courts. Future wnterest 5s not awarded
because 1t 1s not claimed in the plaint and the lower appellate
Court’s decree states that “plamtiff's suit 1s decreed with
costs”. 1 would observe however that this 1s a slovenly and
objectionable way of drawing up a decree. A decree should

always state the exact rehief awarded.
Decree modified.

2 4 Al 353 3 30 All 4231914 ALl 420

VS 133 SRV I B 23 5, 193+ Lah. 79 11)
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Berore Mr. D. R. Normay, L.C.s.

Firm Champa Lal Ghisu Lal w.. Plaintiff-Appellant.
Versus,
Firm Ajey Raj Sheodan Singh... Defendant-Respondent.

Second Appeal No. 36 of 1934 decided on July 17, 1934, agamst
the decree, dated March 19, 1934, passed by the Special Additional
Dustrict Judge, 1n appeal No 83 of 1933,

Tort—Conversion—Messure of damages is value of goods on date of conversion,

The measure of damages for a wrongful sale 1s ordinarily the value of
the goods on the date of sale, 7927 Lah. 408 foll. 20 B. 633 referred,

Principal and Agent—Agent’s authonty to sell,

1n the absence of instructions from his principal, an agent has no nght
to sell,

Mr. Brahma Datta Bhargava—for Appellant,
HMr. Moti Prasad Mehra—for Respondent.

Order.—This appeal anses out of a smt for accounts.
Plainuff-appeliant is the principal and defendant-respondent
15 the agent.  The portion of the account 1n dispute 1n this
appeal relates to 19 (nineteer) bales of cotton, which were
sent to respondent for pressing, ginmng and sale. In May
1926 respondent sold thesc bales at Rs. 19 per maund. In
August 1926 appellant wrote to respondent directing him to
send the bales to one Ridh Karan. The letter added that in
default he would be liable to damages at Rs, 35 per maund.
This letter was returned marked ‘refused’.

The question 1s at what rate should the price of the bales
be credited in the accounts.

Unfortunately as counsel on both sides now agree, both
the Courts below nussed the real pomnt and devoted most of

d
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their judgments to considering whether defendant was fixed
with notice of the contents of the Augast letter. Obviously
this is entirely irrelevant since at that date the bales were
already sold.

The real points which arise are

(1) Was respondent justified in selling the bales.
(2) If not should the measure of damage be

(a) the market rate at a subsequent date arbitrarily
selected by appellant or,

(b) the market rate on the date at which the bales
were actually sold, or

(c) any other standard?

Point (1) was not considered at all by the trial Court.
The Special Additional District Judge held that appellant’s
consent to the sale was imphed but this finding was based
on certain letters which, Mr. Mot1 Prasad for respondent now
concedes, had not been put in evidence in the trial Court.

In the absence of instructions from his principal an
agent has no nght to sell, Mr. Moti Prasad argues that
respondent had general 1nstructions to sell according to his
judgment. There 1s however no evidence of this, 1t is not
specifically pleaded and is contrary to the case put forward
by respondent 1n first appeal.  The finding on the first point
must therefore be that respondent was not justified in selling
the bales.

The second point is more difficult. For the proposition
that the measure of loss will be price at some future date
to bz selected by the principal no authority had been quoted.
In Manchubhar vs. Tod" a case of wrongful sale by an agent
it is said “In the case of articles of common merchandise,

{1) 20 Bom 633
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the state of the market subsequent to the sale would afford the
criterion by which to fix the loss.” But the remark was
obiter and the exact meamng of the word “subsequent’, is
not obvious. In Alliance Bank of Sumla Lid. vs. Ghmandilol*
it was held that the measure of damages for a wrongful sale
is ordinarily the value of goods on the date of the sale.
No third measure of damages has been suggested, In my
view the first measure of damages is unduly favcurable to
a principal since it enables him to select an arbitrary date.
In this case that appellant knew that the bales were already
sold 15 not defimitely proved, but looking to the terms of s
letter I think 1t highly probable. 1 therefore propose to

. adopt the measure of damages set out 1 Alltance Bank of
Simla Ltd. vs. Ghamandilal®. As the Courts below have
found that Rs. 19 per maund was the market rate on the day
of sale it follows that appellant can get no damages beiond
those allowed. I would add however that the sale being
wrongful, respondent is not entitled to any commssion fee
in respect of it.

Subject to above remark the decree of the lower appellate
Court 1s confirmed. As however it bas been confirmed on
other different grounds I make no order for costs in this
appeal.

(1) 1927 Lah 408,
Decree confirmed.

BerFore MR, D. R. NORMAYN, I C. 5.

Surya Nand, Baba ... .. Plaintif-Appellant.

Versus.
Santok Chand and others ... Defendants-Respondents.

Second appeal No. 16 of 1934, decided on July 24, 1934, against
the decree passed by Additional District Judge in appeal No. 91 of
1932, on December 18, 1933,
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Ajymer Regulations—H to L—Manager can remit Hasil beyond hus life time

for justification.

The Manager can grant partial remission of Hasil beyond his life
time for a good cousideration, 7922 P. C, I23 nat applcable,

R. B. Mithan Lal Bhargava.—for Appellant.
Mr. Raghu Nath Agarwal.—for Respondant.

Order.—In 1916 one Amra Nand, the then manager of
the jagir of Chatn Sury Rao, granted a partial remission of
hasil for 50 yeaurs to the occupants of land styled Bala Sundka
in consideration of their digming a well The remission was
on a shiding scale; 1n the first year a 50th of the hasil was to
be paid, n the second a 49th and so on. The smt out of which
this second appeal anses was filed by Amra Nand's successor
under the guardianship of the Cowt of Wardsfora declaration

)
(1) that the remssion was invalid

{a) because the well was not dug,

. (b) because Amra Nand could not give 2 remission
beyond his life time, and

(2) that the remission related to No, 873 only.

2. Both the Courts below dismissed the suit. 1 will
take the second declaration first. \What land is comprised in
the Bala Sundka land 1s a question of fact which can not be
4ch:\11enged in second appeal. R. B. Mithan Lal argues that
oral evidence was not admissible on this pont. 1 do not
agree; oral evidence 1s clearly admissible under proviso 6 of
Section 92 of the Indian Ewvidence Act. This finding also
concludes my finding on the first part of the first prayer,
since admittedly a well was dug 1n the land which the Courts

Lelow have found to be included in the Bala Sundka Jand.

The sanad under which the Chatri Surji Rao Jagir is
held is printed at page 604 of the Ajmer Regulations, I1. to L.
The sanad states that the Manager has no power to alienate
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the revenue-paying land of the Estate on revenue-free tenure.
In the présent case, however, the alienation 1s not permanent
nor 1s the revenue entirely remitted. R. B. Mithan Lal then
argues that under Hindu Law the Manager of a temple can
not alienate beyond his hfe time and refers to Varuths Tlurtha
Swanugal V. Baluswam: Ayyar and others*. In that case it
was held that a lease without justification granted by the head
of the muft was valid for his life only. That decision has no
application here since it can not be held that the remission
was without justification. It was for good consideration,
namely the construction of a well which would when constru-
cted greatly benefit the jagirdar, since the hasil 1s not payable
in cash but consists of a share 1n the produce which would be
increased by the well.

Grounds 8 to 10 of the memorandum of appeal go out-
side the pleadings in the case and I have therefore not
allowed them to be argued. 1 confirm the decree of the Courts
below and dismiss this appeal with costs.

Appeal Disnnssed.

(1} 1922 P C 123,

Berore Mr. D. R Normay, 1. C. s.

Firm Chandan Mal Mohan Lal ... Plantiff-Applicant.

Versus.
(1) Firm Bhola Ram Phcol Chand, and
(2) Ram Bux w  Defendants-opposite party.

Small Cause Court Revision No. 50 of 1934, decided on July
31, 1934, against the order of the Small Cause Court, Nasirabad,
passed on March 27, 1934 in suit No. 282 of 1932,

Limitation Act.—%, 18—Seope of:

. "“Fraud ' under S. 1S of Limitation Act cannot have a different mean.
ing from fraud in S. 415 of Indian Penal Code.



80 AJMER-MERWARA LAW JOURNAL 1934

Small Cause Courts Act (Provincial)—Art 35 (1)—Scope of:

An action under S 235 of the Contract Act is an action in tort,

Mr. Ram Chandra diran—for Applicant.
Mr. Daya Shanker Bhargava. —for Opposite-party,

Order.—The plainuff firm filed a suit in the Court of
Small Causes against the firm of Bholaram Phulchand
alleging that it had through its agent Ram Bux executed 2
khata for consideration in plaintiff's favour. The defendant
firm denied that Ram Bux was its agent. The plaintiff's
thereupon asked for leave to amend the plaint and join
Ram Bux as defendant alleging in the alternative that
Ram Bux was liable for damages for falsely holding himself
qut to be the agent of the defendant firm.

2. The Court held that the amended plaint amounted
to an allegation of an offence punishable under Chapter
XVII of the I. P. C. on the part of Ram Bux and therefore
that the suit was excluded from the cognizance of the Small
Cause Court by Article 35 (ii) of the Small Cause Courts Act,
Against this order plaintiffs have come in revision.

3. As against Ram Bux the plaintiff’s suit falls under
Section 235 of the Contract Act. An action under that
Section 1s really an action in tort. Mr, Ramchandra for
plaintiffs argues that a tort is not necessarily a crime and
that Ram Bux may have been gmlty merely of a bona-fide
mistake. But in order to bring the suit within time plaintiffs
have alleged that Ram Bux committed a fraud on the plain-
tiffs in inducing them to believe that he had authority, Now
fraud under Section 18 of the Limitation Act can not have a
different meaning from fraud in Section 415 1. P, C. It
follows that the trial Judge's order was correct.

4. The application is dismissed with costs in favour of
Ram Bux,

Revision Dismisscd.
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BeFORE Mr. D. R. NORrRMAN, 1. C. S,
Amba Lal, Mr. .. Plaintiff-Appellant.
Versus.

7. Hari Shanker. 2. Sham Lal.
3. Rom Jas .. .... Defendants-Respondants,

Cuvil first appeal No. 9 of 1934, decided on July 31, 1934,
agamnst the decree passed by the Addittonal District Judge, in Suit No.
6 of 1931, on October 9, 1933.

Arbitration—Award bars suit,

Award is a bar to a suit on any matter dealt with by the award; this
doctrine 1s not statutory but 1s common law doctrine, 77 Cal. 386 and 18
Cal, 414 foll:

Arbitration—Award —Partly bad partly good—Terms separable— Good terms
& bar to suit,

An award though partly unenforceable, may as regards other terms
which are separable, operate as a bar, 7927 Cal. 253, 18 Cal. 474, 36 AlL
336, 1923 Patna 470 not foll,

Arbitration —Reference—Pendency of suit which {s withdrawn no bar to:

‘The pendency of a smit which 1s withdrawn does not make a reference
1llegal 1n consequence, 49 Cal. (08, referred:

Cuvil Procedure Code—S, 89—Does not alter old Jaw,

S. 89 of the Civil Precedure Code (1908) does not alter the old law at
all, the words “any other law for the time being 1n force” do rot refer to
statute law alone, 13 All. 108, 51 Bom, 908, 51 Mad. 800 folt, 49 Cal. 603
and 1933 Lah. 146 held not applicable (as they applied toaward made without
intervertion of the Court during pendency of the swit).

Civil Procedure Code (1908)—Schedule II, Para 22—Bar to a suit.

Schedule IT, Para 22 was not intended to set aside the law vrder
which an award 1s a bar to a sut, /

7
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Contract Act—S 78—Failure to pay price,

Once plamntff refuses to receive the money unconditionally, the
defendants are not bound to tender it and such farlure on their part does not
amount to forfeiture of their title to the property.

Dr. Kailash Nath Katyu (of Aliahabad), Mr. Shiv Narain (of
Delhiy and Mr. Mohan Lal Capoor.—for Appellant. '

Messrs Peyare Lal Banerjee (of Allahabad), Ghisu Lal and Sré
Krishan Agarwal—for Respondents.

Order.—1. The facts matenal to this appeal are as
follows. In 1929 the District Local Board wished to sell 2
building with land attached known as the Dak Bungalow and
called for tenders. On 9th October, the date fixed for tenders,
the undermentioned five persons signed an agreement that if
the tender of any one of them was accepted each should have
the share shown against his name.

Ambalal 3% Annas.
Harishanker 3,
Ramjas o2 "
Khandwala 33 »
Asaram 4

Ambalal’s tender was accepted.

2. It appears that the above persons, other than Ramjas,
subsequently came to a new arrangement, for in January 1930
Harishanker, IKhandwala, Asaram and another person, Shyan’
Lal, each paid to Ambalal a share of the deposit money,
Rs. 10,000, proportionate to the following shares;}—

Harishanher 2 Annas.
Khandwala 21,
Asaram 2 "
Shyamlal 2

n
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Thereafter disputes arose and on 7th April 1930 Ambaial
sent notices to the above mentioned persons terminating the
agreement, On the same day Khandwala, Asaram, Shyamlal,
Ramjas and Raghunath, to whom Khandwala had transferred
his share, applied to the Local Board that the sale deed should
be issued in the names of all the sharers. Ambalal was cailed
but as he would neither admt or deny the agreement the
Local Board decided that this was'a matter for the parties to
settle among themselves and rejected the application. There-
after on 18th April the parties came together and a document
Ex. D/4/6, referring therr disputes to the arbitration of the
Railway Magistrate, Mr. Madan Gopal, was executed. To
this document Har Shanker was also a signatory but not
Ramjas. The document set out the shares of the parties and
asked Mr, Madan Gopal to divide the property by metes and
bounds. On the same day a second document (Ex. D/4/7)
to which Ramjas was a party was executed empowering Mr.
Madan Gopal to decide whether Ramjas had a share and, if
0, to award it to him.

3. Theaward, Ex. D. /17, was made on the 9th August.
The Arbitrator gave Ramjas a one anna share reducing
Ambalal’s share Pro tanfo. By this time Ambalal had paid
the full amount to the Local Board, butof thisa sum of
Rs. 4800 was paid conditionally on the Local Board executing
certain work. The Arbitrator dicected that the parties should
pay their shares of this Rs 4300 to him and their shares of

the balance to Ambalal. Payment was to be made by 11th
August.

4. The suit out of which this appeal arises was instituted
by Ambalal on 7th May 1931 for a declaration of his sole
title to the Dak Bungalow property., All the persons who had
signed the reference to arbitration were made defendants.
The gist of the amended plaint 1s that plainnff had bought
the Dak Bungalow from the Local Board, that in January 1939; ¢
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Harishanker {defendant 1), Shamlal (defendant 3), Khand.
wala (defendant 5) and Asaram (defendant 6) had become
his sub-partners, that he had terminated the contract on 7th
April because these defendants failed to pay their shares,
that subsequently Ramjas (defendant 2) and Raghunath
(defendant 4) asked for a share, but failed to perform their
part, that certain subsequent arrangements fell through, that
the property was under attachment under Section 145 Cr. P.C.
and that the defendants were jointly and severally denying
s title.

5. Inanswer to the Court’s request for further particu-
lars the plaintiff stated that a new arrangement was made on
18th Apnl 1930 which was conditional on the defendants
paying their shares of the purchase money by 30th April, that
they failled to do so and that the breach consisted in thetr
.failure to do so,

6. The defendants filed a joint wirtten statement
sstting out the facts which I have stated and adding that the
new agreement of January 1930 was made because the written
agreement of 9th October 1929 had been mislayed, that
Raghunath was the assignee of Khandwala's share, that
planaff had refused to accept payment himself or allow it to
be made direct to the Local Board, that on the award being
made the defendants all paid their shares on or before 11th
August 1930, that the award was a bar to the suit, that the
proparty had been divided and the parties had taken posses-
sion of their shares, that plantifil endeavoured to dispossess
them and hence proceedings under Section 145 had to be
taken, that the attachment was withdrawn on plamtiff's
agrecing not to interfere with defendants’ possession, that
the smt was not maintainable under Section 42 of the Specfic
Relief Act and that a Court fee stamp of Rs. 10 was
meglfizent,
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7. Issues were framed and the trial Court found as
follows:—

(1) Plaintiff purchased the property for himself and on
behaif of Hanshanker, Shamlal, Khandwala and
Asaram subject to payment by them of their shares
of the purchase money.

(2) There was no default in the payment of the
purchase money.

(3) There was no contract on 18th April 1930, except
the contract to refer to arbitration.

(4) The award was valid and was a bar to the swmt.

(5) The swit was not mamntainable under Section 42 of
the Specific Relief Act.

(6) That the Court fee paid was sufficient.
On these findings he dismissed the smt.

8 The plamntff has appealed joiming Harshanker,
Shamlal and the legal representative of Ramjas, who died
pzndente hte, as respondents. The reason for the omission
of the other defendants s to be found in paragraph 8 of the
trial Judge's judgment, n which he remarks that Raghunuth
and Aswram had come to a settlement with pluntff «rd had
withdeawn from the smt and that Khandwala having assiened
lus rights to Raghunath also went out. As regards Raghu-
nath it appears from the proceedings for 4th March 1932 that
plantiff withdrew the case acainst him. His name however was
not formally struck out of the plaint and appears at the head
of the decree. I can trace nothing on the record to show that
the smit was withdrawn against Khandwala and Asaram.
Such neglect of proper procedure 15 much to be regretted, but
fors not affect the present appeal. -
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9. The points taken in argument before me are

(1) The sale by the Local Board 1s to plaintiff ajone:
defendants are at best only holders of a contract of
sale which does not confer any title.

(2) Whatever nights defendants had, they lost them by
failure to pay the full amount of their shares.

(3) The anard is invalid and so not a bar. .

10. It will be observed that until the reference the
agreements between plaintiffl and the respondents  were
separate. Ramjas’s night ewisted under the agreement of
October 1929, Shamlal’s under the agreement of January
1930 while Harishanker’s night arose under the October
agreement and was modified under the January agreement.
But as 1 shail show later the question before me 1s not what
rights the respondent originally acquired but whether they ’
forfeited them, and so it is not necessary to treat the case of
each respondent separately.

11. In my judgment the first point is not now open to the
plainufi.  The plaint together with the further particulars
Jeave no doubt that his*cause of action was not merely his
title derived from the Local Board coupled with the defen-
dants’ obstruction, but included the alleged failure of the
defendants to pay their shares of the price. Thatis to $ay
the p]endings recogmse that the purchase of the bungalow was
made by plaintiff not for himsell alone but for himself and
on bzhdf of others.  Further had the point been taken that
the respondents were merely holders of a contract to convey:
they could have set up the doctrine of part performance as
eaacted 1in Section 53 A of the Transfer of Property Act.
There 15 nothing 1n the judgment of the trial Court to suggest
that the present point was ever argued by phlintff. nor is
there any 1ssue framed on which it could have been urged.
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It 1s not set out i the memorandum of appeal and 1t has
obviously originated 1 the brain of pluntift’s counsel Dr.
Katju who was engaged after the appeal had been filed.
Whether plantiff 1s a benamidar to the extent of shares of the
respon.ents is a qaestion of fact and whether the respondents
obtained a title under Section 53 A of the Transfer of
Property Act is also a question of fact. To allow questions
of fact which were never before the trial Court to be raised
for the first time in appeal would obviously be wrong.

12. Coming to the question of payment it 1s argued on
behalf of respondents that as they admuttedly had a title, that
title could not be forfeited by failure to pay their shares of
the price, and that piaintiff’s only remedy would be to sue for
payment. I think there s a good deal in this argumeﬁt.
But 1t was not advanced 1n the written statement 1n the trial
Coutt and I prefer to decide this appeal on the points taken in
the pleadings of the parties.

13.  The oniginal agreement of October 1929 (Ex. D/4/1
did not specify any date of payment. The receipt given to
Harrchanker i January 1930 (Ex. P/21) stated that the
balance 1s payable when Ambalal had to pay the District
Lozal Board, while the receipt passed to Shamlal (Ex. P [20)
says that 1tis payable on demand. These differences however
are immatenal since the further particulars state that 1t was
agreed on 18th Apnl that the balances should be paid by 30th
April and that the breach of the agreement consisted the
respondents fatlure to do so,

14 Beyond plunuff’s word there 1 no evidence of any
such agreement on April 18th, and 1t 1s quite clear that there
could not have been such an agreement. For on Apnl 18th
the two references to arbitration (Ex. D. 4:6 and D. 4,7) were
signed. In neither 1s 1t stated that the reference was contin-
gent on payment being made. Moreover afier 30th Apnl
proceedings before the Arbitrator still went on without any,

Fd
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protest being made by the plaint:ff. It is quite clear therefore
that the question of payment was put off until the Arbitrator
had given his award.

15. The award was signed and pronounced on 9th
August and beneath it there 1s an endorsement “This awaid
is acceptable.” signed by the three respondents and Mr.
Mohan Lal Capoor who was plaintiff’'s counsel. The
following payments to plaintiff were made then and there.

Harishanker ... Rs. 9460 by cheque.
Shamlal .o Rs, 9460 in cash.

These sums are the full amount due by Harishanker and
Shamlal to plaintiff but do not include their share of the
Rs 4800 which was payable to the Arbitrator. It appears
from the evidence of the Arbitrator, D. W. 3 (para 9) that
plaintiff left the cheque and cash in the Arbitrator’s custody
for the mght. On the next day, as the Arbitrators procecdings
(Ex. D. 4/19/B) show, Harishanker paid his share of the Rs.
4800 to the Arbitrator. Meanwhle plaintiff had decided
that the award was not acceptable to him and passed a writing
(Ex. D. 4/17/C) saying that he would only accept the sums
already paid without prejudice to his contentions against the
award., There 1s a note below by the Arbitrator that
Rughnath and others were not willing to pay the amount on
the conditions laid down by the plaintiff. The Arbitrator
therefore sent the cheque and money recerved to the Bank.

16. D.\W. 11, whose evidence I accept, states that be
was sent by Shamlal to the Arbitrator on 11th August with
Rs. 600) i.c. Shamlal's share of the Rs. 4800) but that the
Arbitrator was away from Ajmer, and so he took it back.
There is no further evidence of tender and the money was
not paid into the Bank. The BBank books show that Ramjas
paid Rs. 4000 on 11th August partly by cheque and partly by
cash and Rs. 1331-7-3 by cash on 22nd August. [ This makes
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up what was due from him except the amount due on
account of his share in the Rs. 4800 which does not appear to
have been paid.

’

17. Harishanker has clearly paid his share in time.
The cheque was accepted by plaintiff and if he chose to leave
it with the Arbitrator instead of taking it himself that was no
fault of Harishanker's. Shamlal and Ramjas appear to be in
default as regards thewr share of the Rs. 4800 and the
question 1s whether that 1s such a default as deprives them of
theirr title.  In my judgment it 1s not. Once plamuff had
refused to receive the money unconditionally I do not think
that respondents were bound to tender it That Shamlal had
a share was never 1n dispute ; tt is set out 1n the conditions of
the reference. By accepting Shamlal’s money therefore
plaintiff would not have admutted that the division into
metes and bounds was a fawr one. Ramjas’s title was in
dispute 1n the award. The nature of plamntiff’s objections
to the award are not set out but 1t he objected to the part
which gave Ramjas a share he naturally could not expect
payment from Ramjas, If his objection was only to the
division by metes and bounds then, as in the case of Shamial,
it was not prejudiced by his accepting the money

18. My finding on the second point therefore 1s that
the respondents have not forfeited their title to their shares
n the Dak Bungalow by fauure to pay to the plainuff or to
_the Arbitrator their full shares of the consideration money.

19. As this finding concludes the appeal 1t is not
necessary to decide the question whether the award was a
bar to the st Bat as the point was before the trial Court

and a good deal of arqument has been devoted to it m appeal
I propose to deal with 1t briefly.

20. Itis argeed for plamtf that since under Sectron §9
of the Civil Procedure Cede all references to arbitration an

N
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governed by the second schedule to the Code an award made
out of Court has no legal effect unless and until it is filed in
Court under paragraph 20 thereof. Now the doctrine that
award 1s a bar toa smt on any matter dealt with by the
award is not statutory but 1s a common law doctrine. In the ~
head note to Rani Bhagot: vs. Rani Chandan® a Privy
Council decision, the rule 1s stated as follows., *“An award
up>n a question referred to arbitrators, on whose part no
misconduct or mistaks appears, concludes the parties who
have submitted to the reference from afterwards contesting
in a smt the question so referred and disposed of by the
award.” In Mulhammed Newas Khan vs. Alam Khan® also
a Privy Counail case an award was sought to be filed. The
Court refused to file it because 1t thought that part of it
dealt with matter which was not of civil junsdiction. In a
subsequent suit by a party to the award, Thewr Lordships
held that as regards the portion which was not out of civil
jurisdiction the award was a bar to the suit.

21. Butitis argued that these decisions are rendered
obsolete by Section 89 of the present Civil Procedure Code
which was not contatned in the Code of 1832, That Scction
runs as follows. ‘‘Save in so far as is otherwise provided by
the Indian Arbitration Act, 1899, or by any other law for the
time being in force, all references to arbitration whether by
an order in a suit or otherwise, and all proceedings there-
under, shall be governed by the provisions contained in the
second Schedule”. Now the construction of that section
has undoubtedly given a great deal of trouble. 1n Harakl
Ram Jani vs. Lakshmi Ram Jam® 1n which after the r'ejcc-
tion of an application to filc an award under paragraph, the
disappointed party filed a regular suit for a declaration that
the award was valid and binding, it was held that the suit
lay and Section 89 had rot altered the law., The construc-

(t 12 Cal, 3.6 {2) 19 Cal, 414, (1) 43 ML 10321221 Al 33y,
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tion of Section 89 was further fully considered in Chan-
basappa vs. Basalingayya® and the same conclusion was
reached, namely that it did not alter the law at all and was
enacted merely because the provisions about arbitration
were relegated to a Schedule and a section was needed to
bring the Schedule into operation. I do not propose to set
out at length the arguments used by the learned Judges: it
is sufficient to refer to the one which impresses me most,
namely, that the words “any other law for the time being in
force” do not refer to statue law alone. A similar view was
taken in Subbaraju vs Venkatramaraju®. Both these were
full bench rulings. I should add that the question in both
these cases was not whether an award made 1n the course of
a suit without the intervention was a compromise under
Or.23r. 3. Itisthus the reasoning of the Judges rather
than the actual decisions on which I rely.

22, In AmarChand Chamaria vs. Banwar: Lall Rakshit®
an opposite view was taken about an award made out of Court
during the pendency of a suit, but the rafio decidend: was
that as the second Schedule provided a particular method
for arbitration during the pendency of a smit, the Ccurt
could not recognize another method. This case 15 therefore
not relevant to the present facts. Simularly 1t was held
Abdul Rehman and others vs Mst. Ishar Kaul and others*
that an award made without the intervention of the Court
during the pendency of a swmt could not be filed under
paragraph 20. This decision is equally irrelevant to the
present case (7). I therefore hold that the enactment of
Section 89 C.P.C. has not changed the law.

23. TItas argued that since paragraph 22 ot Scheduie 11
repeals the proviso in Section 21 of the Specific Relief Act
whereby an agreement to reter is a bar to a suit, 1t must
be held that the law by which an awardis a bar to & smit s

(1) 51 I3 908=1927 Bom x;x (25 531 Mad $02=1923 Mad 102>
(3) 19 Cal. £03=1922 (A -4 (4) 1033 ialk Tio,
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also set aside, Paragraph 22 however was rendered necessary
by paragraph 18 which provides a new remedy when an
agresment to refer1s pleaded n aunswer to a suit. There
was nothing to correspond with paragraph 18 in the old
Code, while paragraph 20 was a reproduction of Section 525.
So tn my judgment, paragraph 22 was not mntended to set
aside the law under which an award is a bar 1o a swt.

24. It is next contended that, as on the date of the
reference, Ramjas had a swit pending aganst Ambalal, the
r‘eference was bad. The suit was withdrawn when the
reference was made and I know of no authority for holding
that the pendency of a suit, which 15 withdrawn in conse-
quence makes a reference dlegal.  Amar Chand Chamaria
vs. Binwar: Lall Rakshit' certamly did not decide that.

25. Itisthen argued that the award isinvalid because
it exceeded the terms of reference in some respects, fell
short of them 1n others and contravened them. The question
however 1n the present suit 1s not whether the award is valid
in all respects, but whether it is a bar to the suit. T have
alrcady quoted the authority of the Privy Council in
Mulusmmad Newaz Khan vs. Alam Khan® for holding that
an award though partly unenforceable, may as regards other
terms which are separable operate as a bar.  In Hurmukhory
Ram vs. The Japan Cotton Trading Co. Ltd.® relied on by
appellant, the bad parts of the award were not separable from
the good. InJaldhars Rai vs. Muhammad Abdul Kabir*
it was held that an award which caould not be filed because
partly bad could not be set up as a defence as regards the
part of it which was good. No reasons however are given
for this part of the decision and it secems to be in conflict
with the P'ive Council ruling quoted. Indeed in Amir
Begam vs. Badr-ud-din Husain® which was an application

(1) 49 Ca} 6cS=1922 Cal 40M. (2} 18 C, 414
(3) 1921 Cal. 28y (4) 1229 Par 470,
(8) 34 All, )3sey014 B, C. 100, .
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to file an award under paragraph 20 Lord Parmoor remarked,;
“It 1s well recognized law that when a separable portion of
an award is bad, the remainder of the award, if good, can
be mantained.

26.* Now in the present case there is no difficulty in
separating the parts of the award. Two main points were
before the Arbitrator, the shares of the parties and the
division by metes and bounds. The present suitis only
concerned with the shares of parties. Now these were,
except Ramjas’, alieady fixed by the terms of reference.
None the less since without the shares being fixed a diviston
by metes and bounds was mmpossible, the fixing of shares,
though not left to the Arbitrator’s discretion becomes part
and parcel of the award. As regards Ramjas’ share 1t 1s
argued that the Arbitrator contravened the terms of the
reference by carving 1t out of plaintifl’s share. The supple-
mentary reference states that if for the purposes of avarding
Ramjas a share, i1t 1s necessary to disturb the shares as
settled 1n the main reference, the Arbitrator1s at hiberty to
do so. Ido not understand the use of the plural ‘shares’
to mean that the share allotted to Ramjas should be deducted
proportionately from the shares as settled and I overrule
this objection.

27. Lastly it 1s argued that respondents can not rely on
the award becauce they have not performed their part of it
Now, 1n so far as the award provided, that respondents would
forfeit their title if they did not pay all sums due by 1lth
August, the award was 1n excess of the ieference, which 1s
silent about payment. Further, as | have alreadv heid, the
conduct of the plamtiff 1n repudiating the award released
the respondents from any obligation to tender the amounts
due from them. This objection thus fails.

28. Arguments have been addressed me to show that
the division by metes and bounds is contrary to the pronsxox;/
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of the reference. This point was not put forward in the
tnal Court and does not anse out of the suit as framed.
Probably the arguments were put forward in view of the
tnal Court's finding that the award was valid. This finding
as 1 have already pointed out was not necessary for the
deterimination of suit. The award even if not valid on all
points may still be a bar to a smt. '

29. It may be well to sum up my findings. They are
as follows.

(1) The question whether the respondents ever acquired
title was admitted in the pleadings and was not
1n 1ssue 1 the suit.

(2) The question whether the respondents forfeited
their title by failure to pay their shares of the
purchase money is decided in the negative.

(3) | further find that whether or not the award is
valid in all respects, it 1sa bar to the plaintiff’s suit.

30. The appeal thus fails. 1 confirm the decree of
the trial Court and dismiss the appeal with costs, I allow
one set to Harishanker and Shamlal who were represented by
same counsel and a second set to Ramjas. Pleaders’ fee will
be assessed on amount payable by each respondent for his
share, including the amounts actually pad 1n Japuary 1930.

Appeal dismissed.
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Brrore Me. D. R. NorMAN, 1.C.s.

Sheo Narain Plantsff-Appellant,
Versus.
Raja Ranchod Sen and others .... Defendants-Respondent.

Second Appeal No. 14 of 1934, decided on August 2, 1934,
agamst the decree of Special Additional District Judge in Appeal
No 37 of 1933. dated December 20, 1933,

Tort—Malicious Prosecution—What plaintif should prove—Inference of want

of reasonable and probable cause from falsity of camplaiut,

{1} Proof of plaint:ff’s innocence 1s not 1 all cases necessary for
success 1n an action for malicious prosecution

(n) The question whether the falsity or otherwise of the complaint 1s
relevant will depend on the pleadings.

() If 1t 15 proved that the complaint was not only false but false to
the complainant's knowledge, then the court mnay infer want of
reasonable and probabie cause from these finding alone, 75 Lak.
262 foltowed.

(1v) 1f the plaintiff fails to prove the falsity of the complaint, then
there may be nothing from which court can infer want of
reasonable and probable cause.

Messrs. Raghu Nath Agarwal and Mots Lal Malavyar—for
Appellant.
R.B. Mtthan Lal Bhargava—for Respondents.

Order.—Thuis second appeal anses out of a suit for
damages for mahcious prosecution. The tnal Court dis-
missed the swit holding that the plaintff had failed to prave
want of reasonable and probable cause On appeal the
Special Additional Distiict Judge remarked that want of
reasonable and probable cause had never been pieaded, and
that the smt was based on the falseness of the complaint,

A
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The Specia! Additional District Judge then proceeded to
consider whether plaintiff had proved this, and finding that
he had not, dismissed the appeal. Here the Special Addi-
tional District Judge was in error. The plaint begins:
“On 16th July 1927 defendapt No. 1 made a false and
groundless charge of theft against the plaintiff”.  Unfortu-
nately the words “and groundless” were omitted in the
translation in the Paper Book ‘which probably mis-led the
Judge. It is argued that the case should be remanded to the
Special Additional District Judge for a finding on the question
of reasonable and probable cause.

2. In my judgment a remand is not necessary, because,
the Special Additional District Judge’s finding that the
complaint i1s not proved to be false, does in the present case
involve a finding that plamtff has not proved want of
reasonable and probable cause.

3. The finding being one of fact would ordinarily be
binding upon me. Mr. Raghunath attacks it on the ground
of mis-direction contained in the following words:—"More-
over in Istimrari areas the Istimrardar is presumed to be the
owner of all lands and properties until the contrary is proved”.
This remark is however fully warranted by Section 21 of
Regulation 2 of 1877. Mr. Raghunath then argues’that a
wrong inference has been drawn from it since “‘properties”
means stmmoveable properties and what was alleged to be
stolen was movable property. It appears however from
the judgments of both the Courts that what was alleged to
be stolen was old building materals of a dilapidated building.
This ground therefore fails. Accepting the finding of fact
Mr. Raghunath then argues that the innocence of the plaintiff
is irrelevant in an action for malicious prosecution and
cites Balbhaddar Singh vs. Badrs Sak'. In that case the
Judicial Commissioners of Oudh had stated:

1} 1926 P C 4fr
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“In an action for malicious prosecution the plamntiff has
to prove:

(1) That he was prosecuted by the defendant.

(2) That he was 1nnocent of the charge upon which he

was tiied.

(3) That the piosecution was mstituted against him
without any reasonable and probable cause.

(4) That 1t was due to a mahcious intentton of the
defendant, and not with a mere intention of carry-
ing the law into effect ™

There Lordships remarked.

“Proposition (2), as stated, is quite erroneous. It
should be

That the proceedings complained of terminated n
favour of the plaintiff, if from their nature they were capable
of so terminating”. ’

This means that proof of plaintiff's innocence 1s not in
all cases necessary for success in an action for mahcious ’
prosecution. It does not mean that the question of the
falsity of the plaint may not arise in considering the third
proposition, namely, whether the prosecution was instituted
agaunst the plamntiff without reasonable and probable cause.
In that particular case 1t was alleged that the pnncipal
defendant had instigated a third person to make a confesston
charging the plantiffs with murder, and Theirr Lordships
later remarked. “The question 1s not, Dhid the appellants
commit the murder ? or, did Badri Sah ivent the murder
agaisnst them ? the two queries exhau-ting the possibilities
of the situation. The question s+ Have the appellants
proved that Badri Sah invented and instigated the whole
proceedings for prosecution” ¥

o~
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4. Ttisclear that the question whether the falsity or
otherwise of the complaint isrelevant will depend on the
pleadings. If A alleges that B instigated C to make a false
complaint against him and B does not assert that the
complunt was true but denies the instigation then the falsity
of the complaint is not relevant and what is relevant is the
question of nstigation Balbhaddar Singh vs. Badri Sal
was a case of that nature. But if as here A alleges that B
made a false and groundless complaint agamnst him and B
admits the complaint but dentes that 1t was false, then the
truth or falsity of :the complaint is obviously relevant, and
if 1t is proved that the complaint was not only false but false
to the complainant’s knowledge then the Court may infer
want of reasonable and probable cause from these findings
alone. That was the view taken by Jai Lal ]. in Juwan Das vs.
Hakumat Ra:* and [ am in complete agreement with him.
It further follows that if the plamntiff fails to prove the falsity
of the complaint then there 1s nothing from which the Court
can infer want of reasonable and probable cause. Therefore
in the present case plamntiff having based his allegation of
want of reasonable and probable cause entirely on the falsity
of the complaint and having failed to prove that the complaint
was false hus action muast fail and a remand 1s unnecessaty.

5. lconfirm the decrees of the Courts below and
dismiss this appeal with costs.

Appeal Dismissed.

(1) 15 Lah, 262=1033 Lah, 461,
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Law Points in Certain Cases.
“The Thikana Khetr: vs. Ratt Ram Ghisa Ram and Co.

First Appeal and "Cross Appeal Nos. 5 and 6 of 1933, decided
on July 24, 1934, aganst the decree dated ]ar}uary 31, 1933, passed
by the District Judge, MountAbu, in smt No 7 of 1927,

Cinl Procedure Code—O VIII R 6—In suit for accounts Defendant entitled

to amount found due to him against Plaintiff, without claim.nz it as a set off,

1f Plantiff sues for accounts, he impliedly undertakes to pay to the
defendent any thing that may be found due on accounts being taken and
defendant need not spe-ifically pray for a decree. Deft's clatm not bemng
a set off no question of Court Fees or Limitation arses. 32 A. 527,
T4C. 747 {at P 152}, 54 3. 654 =1937 Mad. 185 Foll., 46 A. §58=1921
All 854 (2) relied upon,

Mount Abu—Interest Act-- Not applicable to Mount Abu.

Interest Act does not apply to Mount Abu (wde Notification No.
284—1 dated 24th April 1929—IV—2Xac. 75}

Mount Abu-—Does not form past of British India.

The District of Mot Abu s leased from the Sirohi State and it
does not form part of British India,

Civil Precedure Code—Sec 35-—Practice at Mount Abu,

No rules, regulating the assessment of counsel's fee 1n Mount Abu,
have been prescribed  The muatter therefore lies in the discretion of the
Court, Spectal circumstances demand special rules

Para 55 of the judgment reads as under

“55, The question of the scale of costs presents some
Aifficulty.  Mount Abu s pecuhar in that there 1s no resident
Bar and for a snt of importance 1t 1s necessary to procure
counsel from outside. In the present case counsel were
obtained from Ajymer. M Raghu Nath states that his
clients have spent over Rs 4000 - 1n counsel’s fees whereas
the counsel’s fee in the bill ot costs attached to the decre’?',

.
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Rs. 336/12/-. No rules regulating the assessment of counsel’s
fee 1n Mount Abu have been prescribed and the matter
therefore lies in the discretion of the court. Special circum-
stances demand special rules and 1 think it would be
equitable to allow Rs. 25/- (i.e. 2nd class return fare plus
motor car expensesffor each separate attendance of counsel
in Abu, subject to the provisions (@) that the amount ean
be claimed for one counsel only and (b) that the total claim
for journey expenses of counsel shall not exceed Rs. 500/-

R.B. Mithan Lal Bhargava and Mr. S¥i Lal Agarwal—for
Thikana Khetri,

Messrs. Raghu Nath Agarwal and Jawand Lal Dutt Chowdhry—
for Rati Ram Ghisa Ram.

*Jodlt Ra; vs. Ramzani and others.

Small Cause Court Revision No. 36 of 1934, decided on July 24,
1934, against the order, passed by Court of Small Causes, Ajmer in
Snit No. 3412 of 1933, on January 31, 1934,

Contract  Act—Sec. 60— Creditor's right of apportionment—Subiequent

amendment.

(1) The creditor’s right to apportionment arses only when the debtor
Tias omitted to intimate and there are no other circumstances
indicating to which debt the payment is to be apphed,

(1) Once it has been held by the Court that any sum, which the plff.
appropriated to a certn Lhata, should not bave been so approe
priated, the plaintifl is justified 1y amending his accounts.

Mr. Jasoda Nandan Bhargava—for Appheant.

.3, Mithan Lal Bhargava  for Opposite Party,
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Amar Chand vs. Kana and Pokar.

Second Appeal No. 42 of 1934, and Cross Appeal No. 29 of 1934,
decided on August 2, 1934, against the decree, passed by Additional
District Judge in Appeal No, 82 of 1933, dated February 16, 1932.

C.P. Code—S, 100—New point cannot be raised which cannot be settled
without a finding of fact,

It 1s not open to a party in Second Appeal to raise a new pomnt which
cannot be settled withoat a finding of fact either in the trial Court or in
the lower appellate Court.

Contract Act—35. 74—If rate of interest penal, interest at reasonable rate
ought to be awarded.

If the rate of interestisfound to be penal, the Court ought to
award interest at a reasonable rate.

Mr. Ghisu Lal—for Appellant.
Messrs. fagan Nath Sharma and Raj Narain.—for Respondents.

*B. B. & C. I. Ry. vs. Mst. Bail Mooli.

Misc Cwvil Appeal No. 1 of 1934, decided on August 2, 1934,
under 8. 30 (a) of Workmen'’s Compensation Act against the order of
Commussioner, dated February 19, 1934,

Workmen's Compensation Act (1923)—S, 2 (I-d)—Adoptive mother Is
‘defendant’.

An adoptive mother 1s a ‘dependant’, 7937 Rang, 173 and 1931 Lal.
399 Ref,

. Kishan Swarup Mathur—for Appellant,
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Burore Mr. E. (WrsTON, 1CS.
B. P. Bhargava ... v Plaintiff-Applicant.
Versus.
C. M. Shalt & Co. ... «..  Defendant-Opposite party.

Small Cause Court Revision No. 64 of 1934, decided on Novem-
ber 28, 1934, against the order of the Small Cause Court, Ajmer,
passed on January 30, 1934, in suit No. 2560 of 1933.

Civil Procedure Code—S. 20 and O. 7, R. 1—Jurisdiction—Cause «f action,

Plaint gives no 1ndication as to how the cause of action arose within
the court’s jurrsdiction.  No mention as to where the price was payable.
No cvidence led upon the pownt., [feld, as plamtiff bas not attempted to
show that money was payable within the courts’ junisdiction and not to s
3gent or convasser who made the comtract at Umreth in the Bombay
l’rescdency, the court had no junsdiction,

Mr. Shya » Sunder Bhargava—for Applicant,
Mr, Fawand Lal Dutt Chaudhi y~for Opposite party.

Judgment.—This 1s a suit for damages and interest for
refu,n) by the defendent fimn to take delnery of goods
otdered Ly them from plantiff's firm.

It1s admtted that defendant bad placed with plamtif’s
3ent or convasser January 1930 an order for goods
Wentica} with those sent by plamtff in Apr) 1930 upon swhich
this action 1s bascd. The oider wiven 1n Januany s evidenced
by the document exhibit /1 1t s adnuitted that this order
Was given to pluntifis ag nt or convasser not at Aymer but at

freth 1n the Bombay Presidency where the defendant
firm carjics on business {15 Not assejted before me that
exhibit D1 was not a complete coptrace, e s clamed b
Plamtiffs that exbibit 1,1 was cuncelgg gnd that the real
contiazt s contamed in the post (g evlubar 11, dated st
April 1930, recerved at jmer by plamtuty trony detendants.
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The Small Cause Court has heid that the contract was
entered into at Umreth by exhibit D/1 and not by exhibit
P/1 at Ajmer, and that it has no jurisdiction to try the suit,

There is no evidence that the contract exhibit D/ was
cancelled. It is clear from perusal of exh. P/1 that it does
not represent the contract, but is merely a reminder of a
contract already existing. As there is no evidence of any
other, the finding that the contract between the parties was
that evidenced by exhibit D/1 is correct.

As the argument for applicant has been directed solely to
showing that the contract was exhibit /1, further considera-
tion is hardly required. I may mention that the plaint gives
no indication as to how the cause of action is said to have
arisen at Aymer. There is no mention as to where the price
was payable, nor has any evidence been led upon the point.
Although plaintiffs sent the railway receipt to dafendants by
V. P. P, which they refused to accept, it appears that in
exhibit Df1 the printed condition that receipt should be sent
by V. P. P. has been crossed out.,

Defendant denied that any cause of action had arisen in
Ajmer.  As plamntiff has not attempted to show that money
was payable at Ajmer and not to lus agent or convasser who
made the contract, the decision of the Small Cause Court
that it had no junisdiction to try the swit is correct.

The application is distinssed with costs,

Revision dismissed.
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Berore MR. E. WESTON, L.C.S.
Maula Bux and another ... Plaintiff-Applicant.
Versus,
Sobhag Mal and others .. Defendants-Opposite party,

Civil Revision No. 70 of 1934, decided on November 27, 1934,
against the order passed by the Sub-ordinate Judge, Beawar, on March
20, 1934, in suit No. 158 of 1931,

Civil Procedure Code—0, 33, Rule 1—35uit imbituted on payment of court
feea—Court holds court fees Inadequate and directa payment of additlenal couct-
fees—Plalntiff unable to pay by reason of poverty—He can apply to continue the

avit in forma pauperis.

A plaintff 1s entitled to ceek leave to continue in forma paupens
a swit already filed by him when by reason of poverty he 1s unable to
comply with an order direrting additional court fees to be paid, 60 C. 527,
and 53 M. 43, Followed,

Civil Procedure Code —O 33, Rule §,—Grounds of rejecting application.

The grounds upon which an application to continue a suit 1n forma
paupens can be rejected are those given in O, 33, Rule 5 so far as they are
applicable,

Ciwit Procedure Code—SS, 105 & 115—Malntainability of Revision when
appeal lles from decree,

Although instances evist where High Courts have interfered in
Revision when relief possibly could have been obtained at a later stage by
appeal, the general poneiple is that “where an appeal 1s provided, the
court will not interfere by any peremptory order with the ordinary course
of adjudication save 10 cases wheremn a defeat of law and a grave wrong
are mamfest and are irremediable by regular procedure,” 7, B, 3{1;
TAMLJT; 1A MLJ 28, 3A.0 L J. 55 (af page 56); and
& A, AL L. J. 97 (at page 95), Foll,

The Subordinate judze dismissed the application to continve the suit
in forma paupens and also dismissed the sut under O, 7. R 11, keld,
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Revision dees not lie because the applicant acquired a right of appeal when
the st was dismissed. In appenl from the decree it was apen to appheant
to sct forth a refusal to consider lus pauper application on its merits as a
ground of cbjection,

Mr Mott Prasad Mclira—for Appellant,

BMr. Jasoda Nandan Bhargava—for Respondent.

Judgment.—~The facls giving nise to this nppliéntion are
as follows, Applicants filed suit No. 158 of 1931 against
respondents seeking a declaration that they were entitled to
a two-third's share in certain pioperty, and for a declaration
that certain mortgages and a decree obtaned upon those
mortaages by defendant No. 1 were inoperatrve to the extent
of plaintiff’s share in the property.

In the written statement filed on 16th February 1932
defendant No. 1 among other contentions pleaded that the
plunt was msufficiently stamped.

Issues were framed and the suit was set down for
hearing i July 1932, On the date of hearing it was
adjourned as the Sub-Judge was engaged 1in clection work,
and on further dates it was adjourned for various reasons
until 23rd May 1933, when 1t was decided that the question
of court fee should be taken up as a preliminary issue.
Arguments on this issue were hieard on 8th August 1033 but
no order was passed until 5th March 1934, when it was held
that court fce was payable not as on a simple declaratory
swt but upon two-thirds of the value of the property.
Plamuffs were allowed 15 days to pay the deficient fee, and
1t was ordered that * fauling payment, the plunt shall stand
sejected under Order 7 Rule 11 C, P, € A

Within the period of 153 davs allowed, an application
signed by pluntiffs was presented through their pleader
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purporting to be made under section 151 C. P, C. read with
0. 33 Rules 2 and 3, stating that plaintiffs on occount of
poverty were unable to pay the additional Court fee required,
and praying that the Court should allow them to continue the
swt 1 forma pauperis. The application contained a schedule
of property said to be in possession of plamuff No. 1,
while plaintiff No. 2 was said to possess no pioperty save her
wearing apparel,

The matenal part of the order passed by the Sub-Judge
on this application 15 as follows i —

“The plamt in the smt was presented on 19th March
1931,:and there was never in anv <hape or form any
question of pauperism now sought to be set up and
availed of 1n order to be exempted from payment
of proper Cowt fees now required, without which
the suit continned to proceed so long  The
defendant No 1 holds a decree execution of which
has Dbeen stayed, this being a swit for declaration.
The facts ate fally given and stand considered 1n
order dated 5th March 1934 which 1s sought to be
evaded Tam by no means persuaded of the bona
fide character of this application which 1s only a
garb and a pretext for faither protracting the
proceedings without even paywg the necessary
cowt fees. The circumstances of the case appirent
on the face of the record, admit of no further
toleration of protraction of proceedings to the
decrec holder’s harassment unless 1t definmtely
appeared that the plaintiff applicants were conduct-
ing their case bona fide and 1n earnest.

T disnuss this application.  As the last day for pay,
ment of court fees required 1s to-day, the plamnt”
under orders of 5th March stands rejected.” 7
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I think it can be taken as settled law that a plaintiff is
entitled to seek leave to continue in forma pauperis a suit
already filed by him when by reason of poverty he is unable
to comply with an order directing additional court fee to be
paid (Hafiz v. Fateh Nasib®, Subba Rao v, Venkataratnam?®).
The grounds upon which such an application can be rejected
will be those given in Order 33 Rule 5 so far as they are
applicable.

An objection however has been taken for respondent that
the present revision application does not lie, since the suit
was dismissed under Order 7 Rule 11 and an appeal lay from
that order of dismissal.

In the Calcutta case quoted above the High Court had
interfered in revision with an order rejecting an application
to continue a swt in forma pauperss, but it does not appear
that an order chsmissing the suit had been passed, that is to
say that any decree was in existence, In the Madias case
there was an appeal to the High Court.

The circumstances under which the High Court should
exercise its powers of revision were discussed elaborately by
a Full Bench of the Bombay High Court (Shiva Nathaji v.
Joma Kashinath®) Certain general principles were Jaid
down, of which the fourth is

“Where an appeal is provided, the Court will not
interfere by any peremptory order with the ordinary
course of adjudication save in cases wherein a
defeat of the law and a grave wrong are manifest,
and are irremediable by the regular procedure.”

Although instances exist as in the Calcutta case quoted
above where High Courts haventerfered in revision when

U1 L 327, 1934 Cat 23 )33 M, 43 =192 Mad 823,
M7y,
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relief possibly could have been obtained at a later stage by
appeal, the above rule undoubtedly represents the general
practice followed by the High. Courts. That 1t has been
followed substantially by this Court even in cases where
revision has been allowed from interlocutory orders appears
from the following cases Raja Didarbux v. Pir Molana®,
Moti Lal v. Mitsus Bhusan Kaisha Lid.2, Khaduns of
Durgal Khwaja Sahib v. Dewan Syed Ale Rasul Khan and
others®, Ghokal Chand v. Manager Mehrun Kalan Estale*.

In the present case applicant acquired a right of appeal
when his smit was dismissed. This order amounted to a
decree, The cases quoted for applicant 1n which revision
was allowed from ordeis rejecting applications to sue in
forma pauperis do not apply since 1n those cases there was
no decree and in fact no smt. In appeal from the decree it
was open to applicant under section 105, Civil Procedure
Cede, to set forth a refusal to consider his pauper apphcation
on 1ts ments as a ground of objection. His wrong was
remediable by the regular procedure,

For this reason I must dechne to consider an application
in revision. It 1s dismissed with costs,

Revision dismssed’

BErore Mr. E. WESTON, 1C.5.
Mot and another ... Defendants—Applicants.
Versus.
Poosa and another . .. Plaintiff—opposite parties.

Small Cause Court Revision No. 84 of 1934, decided on Norvem-
ber 27, 1934, agamst the Judgment of Small Cause Court, J\jmer,
passed on March 29, 1934, in suit No. 4304 of 1933

R
Wrame)g, (1A MLjos
)3 AM LJ 53atp, 56 ()5 AJM L ] 97 (atp. ) V4
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Limitation Act—Art 75~—Default mskes the whole amount paynble on the
date of default. .

Wheré the money borroned was payable in instalments and it was
provided that upon default of payment of threc instalments the whole
amount of the loan should be payable at once, the third default made the
whole amount payable on the date of default, Defendant was not entitled
to revert to the onginal agreement as to instalments either for purposes of
pleading that amounts were not due or for purposes of himitation.

Mr Daya Shanker Bhargava.—for Applicant,

Mr. Gajendra Nath Bhargava~—for Opposite party.

Judgment.—Plaintiffs sued on an instalment bond
dated 30th June 1926 The money was payable in small
half-yearly instalments commencing from December 1920,
and 1t was provided among other conditions as to intercst
that upon default of payment of three instalments the whole
amount of the loan should be payable at once.  No instal-
ments were pard, but 1n June and July 1930 amounts of
interest were paud and the payments entered on the bond
under the signatures or thumb marks of defendants.

In the present suit on the bond it was pleaded that the
instaiments due 1n January 1926 and June 1927 were time
barred as the payment of interest was not made within three
years of the date of the June instalment.  The Small Cause
Court held that tume ran from the date of the third default
m respect of the whole amount of the bond,

I conuider that this view 1s correct.  Article 75 of the
Lumtation Act apphies and the third default made the whole
amount pavable on the date of that default.  Defendant
is not cntitled to revert to the original agreement as to
instalments either for purpos: s of pleading that amounts are
not due or for purposes of limitation,

The apphrcation is dismissed with cests,

Revision dismissed.
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Berore MR. E. WESTOYN, I.C.5,
Mohammed Hamf, Syed ... Defendant—Appellant.
Versus.
1. Syed Habib Husain .... Plaintiff —Respondent,
2. Mst. Rabia Bib: ... ... Defendant—Respondent.

Civil Second Appeal No. 47 of 1934 decided on November 10,
1934, aganst the decree passed by Special Additional District Judge,
Aymer, on March 27, 1934, n Appeal No 212 of 1933.

Limitation Act—$. 14- Scope.

A plaint was filed m the Court of Small causes which ordered that
the rlaint be returned on the ground that the suit was not cognisable by t.
It was then filed 1n the court of Subordinate Judge. Held, Plaintiff s
eutitled to exclude the time occupied by the Smal! Cause Court, 1n deter-
mimng whether or not 1t had junsdiction, 70 I C. 613. Foll.

Limitation Act=S, 3—Starting point is date of Institution and not restoration,

A swt s disnussed for default and then restored. Limitation 1s to
tal e effect from the date when the swit was filed and not from the date of
restoration

Clvil Procedure Code— S, 149—Payment of deficient court.fers,

Payment of deficient court fees within a perind aliowed by the court
has the same effect as if the fee had been paid 1n the hrst msiance.

M. Jasoda Nandan Bhargava —for Appellant,
AMrtrsa Abdul Qady Beg—~for Respondent.

Judgment.—The onlv question in this appeal 1s one of
limtation. The matenial facts are as follows,

Mst. Rabna was divorced from appellant Mohammed
Hamf on 26th Apnl 1925 and on that date a document was
drawn up providing that the dower Rs 300 - should be paid
to Mst, Rabia i four vearly instalments, the first being
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payable on 2lIst January 1926. As nothing was paid Mst.
Rabia filed a suit in the Court of Small Cause on 20th April
1925 for recovery of the three instalments then due. On Ist
May 1928 she transferred her claim to present respondent
Habib who was substituted as plaintiff on 23rd May 1928.
On 13th Apnil 1929 the plaint was ordered to be teturned on
the ground that the suit was not cogme<able by the Small
Cause Court. 1t was then filed in the Court of the First
Class Sub-ordinate Judge on 12th July 1929 with an applica-
tion stating that it had actually been returned by the Small
Cause Court only on that day. On 26th August 1929 the
swit was dismissed for detault of appearance by plaintif. On
2nd Septemner 1329 an application was put in for restoration,
and the suit was restored to file on 27th September 1929
although no reason for the default appears either in the
apphication or 1n the order alowing restoration.  Full Court
fee was not pard until 20th January 1930 and on that day the
suit was registercd.

1t is argued for appellant that the smt must be taken to
have been filed on 20th January 1930, or at least on 12th july
1929.

This argument does not appear to have been raised in
the Lower Courts,

I think 1t must be accepted that the proceedings in the
Small Cause Court were filed bona hde.  Under section 14
of the Limitation Act, piunuff 15 entitled to exclude the
time occupied by the Sonll Cause Court 1n determining
whether ot not it had junisaiction, Maryam Bibe and ofhers vs.
Ram Das and others. 1t 1s true that exclusion of this time
was not pleaded specificaily when the plamt was filed in the
Coart of the First Clacs Suh-ordinate Judge, but the proceed-
ings in the Small Cause Court were refereed to, and the
ariminal plaint on which no questian of himitation cculd arise
was h..d l'hr~ [ﬂ"l of hmnh(mn tn the watten 1 ciatement 1S

W ol e e s A 4y
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made in the vaguest possible terms. I am not prepared to
hold that plantiff cannot now be permitted to meet the
objection as to limitation.

The order of restoration after dismissal for default
restored the suit. I am not aware that 1t has ever been held
that limitation is to tahe affect from the date of restoration
and not from the date when the suit was filed.

Under section 149 Civil Procedure Code payment of
deficient Court fee within a period allowed by the Court has
the same effect as if the tee had been paid n the first
instance. The argument that the swit must be taken to have
been filed on 20th Januvary 1930 has no force.

In the circumstances T must hold that no part of the
claim was barred by limitation, The appeal 1s dismissed
with costs.

Appeal dismssed.

Brrore MR, E \VESTON, 1C s,

Kan Mal and another Plamuff—Appellants,

Versus.
Asa Nand and another ... Defendants—Respondents.

Civil Second Appeal No. 52 of 1934, decided on November 14,
1934, aganst the decree passed by the Special \dditonal District
Judge, Aymer, on April 21, 1934, 1n Cril Appeal No 15 of 1934

Civll Procedure Code—S. 100-—Construction of & document is question of
law,

The question of the canstruction of a document 1sa question of law
which may be taken w Second Appeal, 2 A WL L J. 3%, Foll, '
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payable on 2Ist January 1926. As nothing was paid Mst,
Rabia filed a suit in the Court of Smail Cause on 20th April
1928 for recovery of the three instalments then due. On lst
May 1928 she transferred her claim to present respondent
Habib who was substituted as plaintiff on 23rd May 1928
On 13th April 1929 the plaint was ordered to be returned on
the ground that the suit was not cogmsable by the Small
Canse Court, 1t was then filed in the Court of the First
Class Sub-ordinate Judge on 12th July 1929 with an apphca-
tion stating that it had actually been returned by the Small
Cause Court only on that day. On 26th August 1929 the
swit was dismissed for default of appearance by plaintiff. On
2nd September 1929 an application was put 1n for restoration,
and the suit was restored to file on 27th September 1929
althongh no reason for the default appears either in the
application or in the order allowing restoration. Full Court
fee was not paid until 20th January 1930 and on that day the
suit was registered.

It 1s argued for appellant that the suit must be taken to
have been filed on 20th January 1930, or at least on 12th July
1929,

This argument does not appear to have been raised in
the Lower Courts.

I think 1t must be accepted that the proceedings in the
Small Cause Court were filed bona fide. Under section 14
of the Lunuttation Act, plunufl 1s entitled to exclude the
ttme occupied by the Snndl Cavse Court sn determining
whether ot not 1t had juns nction, Marvam Bibi and others vs.
Ram Das and others,® 1t s true that exclugon of this time
was not pleaded specificaly when the plamt was filed in the
Court of the Firet Class Sun.ordinate Judge, but the proceed-
s an the Small Cause Court were refoercd to, and the
orrzinal phant on which no question of imitation coull anse
wa< ticd  The pieaof imtation in the wrtten <tatement 18

th T L€ eye N ALY 40y
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made in the vaguest possible terms. I am not prepared to
hold that plamntiff cannot now be permitted to meet the
objection as to limitation.

The order of restoration after dismissal for default
restored the suit. I am not aware that it has ever been held
that limitation is to tale affect from the date of restoration
and not from the date when the suit was filed.

Under section 149 Civil Procedure Code payment of
deficient Court fee within a period allowed by the Court hus
the same effect as 1f the fee had been paxd in the first
instance. The argument that the suit must be taken to have
been filed on 20th January 1930 has no force.

In the circumstances I must hold that no part of the
claim was barred by himitation. The appeal 15 dismissed
with costs.

Appeal dismssed.

Berore MR, E \WESTON, 1C.5.
Kan Mal and another ... ‘}’lalnnff—Appellanls,
Versus.
Asa Nand and another ... Defendants—Respondents,

Civil Second Appeal No. 52 of 1934, decided on November 4
1934, against the decree passed by the Special Addutional Disyricy
Judge, Ajmer, on April 21, 1934, 1n Cnvil Appeal No 15 of 1934,

Civil Procedure Code—S5. 100~Construction of a document 1, Question of
law.

The question of the construction of a documert 1sa Quastron of 1=*
which may be tahen un Second Appeal, 2 A, M. L. J, 3§ Pt
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In appeal the learned Special Additional District Judge
has upheld the Sub-Judge's order.

The decree-holders have appealed to this Court,

It seems to be settled that the question of the construc-
tion of a document is a question of law which may be taken
in second appeal. I may reter to the case, Lal Chand vs.
Ghisu Lal, in which the construction of a decree also
relating to an injunction as regards easements of air and
light was taken up in second appeal,

It appears that three small apertures G, H and [ which
are on the same level and fairly close together had been
closed by the flat roof of defendants’ house. This roof is at
a level shizhtly higher than the tops of these apertures and it
extends up to the wall in which the apertures are placed.

The situation now evsting 1s dufficult to describe but is
shown well 1n a photograph supplied at my request by
respondents, to the accuracy of which appeltant have not
tnken exception. In what they claim to be comphance with
the decree respondents have made tliree scoops in their roof
cach leading down to one of the three apertures. Euach
makes a small inchned plane at the correct angle of 45° to the
vertical. At the level of respondents’ roof each inclined plane
is wider than the aperture to which it leads. DBetween the
the scoops there remain portions of the roof, and on each of
these two portions of roof have been constructed pillars, the
purpose of which, 1 understand, is to support constructions
at a higher level made to block other apertures of plasntifls’
hous: to prevent further rights of easement being acquired.

1 think at is clear that the decree passed in question did
not consuder the apertures G, H and T individually but as one
whole, The injunction dsd not contemplate three separate
small \\tdgcs of widths cqml to thc widths of the three

(n 2 AMIL Y
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apertures, but one wedge having as its base the line between
extreme points of the bases of the three apertures, that 1s
having as base the hne X Y (the letters are mne) 1n the plan
D/11. In this wedge with base X Y between the wail and the
plane at 45 to the wall respondents were prohibited fiom
making or retaining any “ obstructions” to lght and air
passing to the apertures.

It 1s argued for respondents that although the pillars
and the portions of roof between the apertuies are construc-
tions within this wedge, vet they are not obstructions to light
and air. It 1s clumed that hight travels in straight lines, and
that the widemng of the scoops at rocf level has resulted in
every tay of light passing into the apertures which would
pass even if the portions of roof between did not exist.

I am prepared to concede that this may be approximately
correct, although as a large proportion of the hght witlun
buildings 1s reflected light and not from direct rays of the
sun, 1t certainly 1s not absolutely correct.

The injunction however refers not only to light but to
air. 1t seems to me obvious that the ventilating powers of
the apertures are seriousiy diminished by the existence of
solid structures between them, which must prevent any
circulation of air between them. Construction may be said
not always to connote obstruction, but clearly ds regaids
ventilation solid construction immediately at the side of an ~
aperture must produce obstruction.

1 consider that the objections of appellants to the alleged
conformity with the decree are well founded in respect of the

apertures G, H and 1 and this is sufficient to dispose of the
appeal.

I allow the appeal. The proceedings are returned to
the oniginal Court with the direction that the execution

b
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application be disposed of on the basis that solid construc-
tions immediately between the apertures G, H and I and
equally between the apertures V, W and X (if any) form
obstructions to air, and are prohibited by the decree. Tt does
not appear necessaay to consider whether the higher portions
of the pillars form any obstruction. Presumably the removal
of the intervening portions of roof will entail their demolition.

Appellants must be allowed their costs up to date in this
Court and in the Courts below.

Appeal allotoed.

BeFore MR. E. \WWESTON, ICS
Fatma, Mst. .. . ... Defendant—Appellant.
Versus.
Syed Fakhruddin and others .... Plainuffis—Respondents.

Ciwvil S=cond Appeal No 55 of 1934, decided on November 10,
1934, agatnst the decree passed by the Additional District Judge,
Ajmer, on May 1, 1934 10 Civil Appeal No, 216 of 1933,

Partition-—Cause of acton Is recurrng

A cause of action for partition 1s a legal ncident of joint tenaney
and recurs perpetually m favour of a joint holder,

Civil Trocedure Code—S. 11, and O. 23, R. 1—Partition—Withdrawal of suit
no bar to fresh suit, -

A partition suit withdrawn under Q. 23, R 1, without any determina-
tion of questions in 1ssue, even without permission to file a fresh suit does
not bar a fresh suit on the recurring cause of action, 46 A. 820, and
28 A. 627, Foll,

Practice—Partition suit—Question of Improvements,
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There 1s nothing improper 1n the order leaving the question of
improvements to be investigated by the Receiver.

Mr. Abdul Rashid—ics Aprellant,
Mpr. Ghisu Lal Dhanopta—for Respandents.

Judgment.—This appeal arises from suit No. 62 of 1928
filed by Fakruddin and Ghulam agaist present appeliant.
Plaintiffs claim that certain property and durgah nghts
belonged to one Ahmed Al great-grandfather of defendant
appellant. Plaintiffs are descendants of a brother of the
father of this Ahmed Al

On Ahmed Alr’s death the property and rights devolved
on his two sons, Ahsan Ali and Imdad Ah. Imdad Ah died
leaving only a daughter's daughter, present defendant.
Ahsan Al had no issue, and 1s said to have died 1n the year
1918 at Hyderabad. Plaintiffs claim to be his heirs and to
be entitled therefore to one-half share in the property and
rights left by Ahmed Al The smt 1s for partition and
accounts.

It may be mentioned here that plamntiffs had filed a
similar suit 1n the year 1919 (suit No. 118 of 1919) claiming
that Ahsan Ali had died at Hyderabad in the year 1918 aund
seeking partition of the property. In this suit no claim toa
share in the durgah rights was made. This suit at an early
stage was withdrawn by the mukhtar khas of plaintiffs without
obtaining the permission of the Court for the filing of a fresh
suit. The Court however by subscquent order set aside 1ts
order dismissing the smt on the withdrawal on the ground
that the withdrawal was a compromise which the mukhtar
was not competent to make, and proceeded to try the
suit on its ments. It was dismissed as the death of A*

Ali was held not to be proved. )
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In appeal the Additional District Judge dgreed with the
finding on the merits, but also held that the withdrawal was
not a compromise, and that, even if it was, the mukhtar was
competent to effect it, and held that the trial Court had no
jurisdiction to restore the suit after 1ts dismissal on with-

drawal.

In the present suit the trial Court has passed a prelimi-
nary decree for partition of the property, but has disallowed
the claim to @ share in the durgah rights. An amount of
Rs. 400 was allowed 10 defendant as the costs of improvements
said to have been made by her.

In appeal the decree has been modified by the learned
Additional District Judge. The claim to a share in the
durgah rights has been allowed. Defendant has been ordered
to furmish accounts of the property from 1st June 1925. The
order allowing her Rs. 400 has been set aside, and it has been
ordered that the amount to be allowed for improvements
should be determined by the Receiver appointed to effect the
partition.

Defendant has appealed to this Court.
_The material grounds taken for appellant are

© (1) That by reason of the withdrawal of the suit of 1919
without pernussion of the Court to file a fresh sut,
the present suit 1s barred under Order 23 Rule 1.

(2) That by reason of the suit of 1919 the present suit
is batred by res judicata,

(3) That the claim to a share in the durgah rights is
barred under Order 2 Rule 2.

) (#) That the variation of the original Court’s order
Allowing Rs! 400 for improvements should not have
been made.
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For the first- point [ assume that the suit of 1919 was
disposed of on the withdrawal application. Now a cause of
action for partiion is a legal incident of joint tenancy and
recurs perpetually in favour of a joint holder. A partition
smt withdrawn under Order 23 Rule 1 without any determi-
nation of questions 1n 1ssue, even without permission to file a
fresh suit, does not bar a fresh suit on the recurring cause of
-action. Authority analogous to this proposition may be found
in the cases Radhu Lal and others vs. Mul Chand and
Buleshar Das vs. Ram Prasad.?

In the former 1t was held that dismissal of a partition
suit on a compromise which appeared to be an agreement not
to proceed with the smt did not bar a subsequent smt. In
the latter a partition suit was held not to be barred by reason
of an earlier suit dismissed for default.

The objection under Order 23 Rule 1 therefore has no
force.

The question of res judicata arises if the suit of 1919 is
considered as having been disposed of on the merits. It 1s,
of course not correct to say that no questions of res judicata
can arise in partition swmts. For example 1f in the earlier
suit 1t had been decided that plaint:ffs were related to Ahsan
Ali and were not his herrs, and 1t had been decided that in
fact they were not his heirs, plamntiffs wounld be debarred from
reagitating the question 1n the present suit, It 1s, however,
not disputed that plaintiffs are the heirs of Ahsan Al or that
if Ahsan Ali 1s dead they have the nights they claim. -Some
colour to the plea of res judicata has been afforded by the
statement 1n the present plaint that the cause of action arose
in June 1918 when Ahsan Ali died. I understand that in the
suit of 1919 the same cause of action was given.

(1) I, L R.46 A, §20, ) LL R, 25 A 627,

K
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The case of plaintiff clearly depénds not on the death of
Ahsan Ali in the year 1918 but on the fact that he was dead
at the time when the suit was filed that is in the year 1928.
That this in no way makes ont any new case for plaintiff
appears from paragraph 7 of the plaint—

“That now it is over ten years that the whereabouts of
Ahsan Ali are not known. Therefore under Section
108 of the Evidence Act the death of Ahsan Ali can
be legally established.”

The decision in the earlier smt was that in the year 1919
Ahsan Ali legally was alive. This can be no bar to plaintiffs
present case that in 1928 Ahsan Al was dead.

The plea of res judicata therefore fails.

The objection under Order 2 Rule 2 in respect of the
durgah nghts equally can have no force. I notice it was
given up before the first Appellate Court.

There is nothing improper in the order leaving the
question of improvements to be investigated by the Receiver,
and I see no reason to interfere with it,

The appeal therefore fails and 1s dismissed with costs. ’

Appeal dismissed.

BEFORE MR. E. WESTON, 1.C.5.

Sadiq Ali and another ... ... Applicants.
Versus.
Crown ... ... Opposite party.

Criminal References Nos. 36 & 37 of 1934, decided on October
9, 1934 in Criminal cases Nos. 26 and 28 of 1934 of the Court of
the Additional Sessions Judge, Ajmer,
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Pena! Code-~8, 278 - Proof of rash and negligent diiving necesaary.

There can be no doubt that niding a bicycle falls wrthin the meaning
of driving a vehicle, but if two persons ride on the same bicycle they are
not necessanly hkely to cause hurt to other persons using the road. It
must be established that 1n fact the bieycle was not or could not have been

under proper contro! before any inference as to danger to other persons
could anse. '

Criminal Procedure Code—S 243—Plea of guilty how to be recorded.

Particularly 1n cases where an act 15 an offence only when commtted
in certain circumstances, 1t 1s essential that a plea of guilty should contan
admussion not only of the act but also of the circumstances under which
1t was commtted.

K, B Abdul Wahid Khan—for the crown,

Order.—These are two references under section 438
Criminal Procedure Code made by the Additional Session
Judge, Ajmer, in cases where perscns have been convicted by
the City Magistrate under section 279 1. P. C. Each was a
case of two persons riding in the public road on a single
bicycle. The learned Additional Sessions Judge recommends
that the convictions should be set aside,

Section 279 makes penal rash or negligent driving a
vehicle on a public way to the common danger. There can
be no doubt that riding a bicycle falls within the meaning of
driving a vehicle, but I am not able to accept that if two
persons ride on the same bicycle they are necessarily likely to
cause hurt to other persons using the road It must be
established that in fact the bicycle was not or could not have
been under proper control before any inference as to danger
to other persons could arise.

In Reference No. 36 the conviction appears to be based
on the argument that there was other traffic in the road, and

o~
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that on a-slope the bicycle was bound to swerve. There is
no evidence that it did swerve, and I am not able to agree
th.lt the argument is conclusive.

in Reference No. 37 the accused were convicted on their
pleas of guilty, The Public Prosecutor concedes that those
pleas were not recorded in the manner prescribed by section
243 Criminal Procedure Code. Particularly in cases where
an act is an offence only when committed 1n certain circums-
tances, 1t is essential that a plea of guilty should contain
admissions not only of the act but also of the circumstances
under which 1t was committed. The accused who sought
the reference maintains that he admitted only the fact that
he and the other accused rode on the one bicycle,

As remarked above this 1s not in itself sufficient to
constitute the offence.

I think in the circumstances the convictions in both cases
should be set aside. There will be an order accordingly The
fines, if paid, should be refunded.

Reference accepled.

BeForE Mr. E. WEsTON, 1.C.8.
Ram Nivas, Pandit ... Apphcant.
Versus.
Behari Lal, Pandit ... Opposite party.
Criminal Reference No. 38 of 1934, decided on November 10,

1934, in Criminal Case No. 29 of 1934 of the Court of the Additional
Scssions Judge, Ajmer,
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Criminal Procedur+ Code—S, 522-—Scope,

It is enough 1f the Criminal force or intimidation 1s used at any
stage before full possession was taken. It s also enouth if the force or
intumidation 1s used to any tenant or representative of the owner, and the
presence of the owner is not esseatal, 71934 Lah, 454 and? A, 185;
Distiguished.

Mr Moti Pershad Mehra—for Apphcant.
R. B. Mithan Lal Bhargava—for Opposite party,

Order.—This 1s a reference by the Additional Sessions
Judge under section 438 Cr P.C. recommending that an
order under section 522 Cniminal Procedure Code passed by
the Honorary Second Class Magistrate, Beawar, which has
been set aside by the Magistrate First Class, Beawar, in
appeal, should be restored,

Opponent Behann Lal was convicted of criminal
trespass, and the conviction was upheld by the appellate
Magistrate.

It is true that the reasons given by the Second Ciass
Magstrate for the order under section 522 are defective. He
says "1 think when an accused 1s punished for the offence
of criminal trespass and grievous hurt he should return
possession of complainant's land.”

The accused was not punished for hurt, nor was there
any finding that hurt had been caused.

At the same time the appellate Magistrate appears to
have considered that an order under section 522 1s justified

only if the dispossession was effected by use of criminal
force,

The evidence is to the effect that accused broke the
lock of the enclosure surrounding the land. While he was
domg so the tenant of complainant came up. On- his
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protesting he was threatened with a beating if he did rot
go away.

This witness has not been disbelieved, and it follows
that while obtaiming possession accused used criminal
intimidation.

Under section 522 1t clearly is enough if the criminal
force or intimidation was used at any stage before full
possession was taken. Also it 1s enoth if the force or
intimidation 1s used to any tenant or representative of the
owner, and the presence of the owner 1s not essential. In
the cases relied upon by R. B. Mithan Lal (A. 1. R, 1934
Lah. 454 and? Allahabad p. 185) no one on behalf of the
owner was present.

On the facts I think the order of the original Court was
justified although proper reasons were not given. As 1t was
set aside for reasons which i1gnored the evidence 1n the case,
1 think it should be restored.

Order accordingly.

Reference accepled.

BeForE Mr. E. WEsTON, 1.C.s.

Abdul Aziz Palti .. Apphicant.
Versus.
Crotwen ... .. Opposite Party.

Criminal Reference No. 57 of 1934, decided on November 29,
1934, 1n Criminal Revision No. 52 of 1934 of the Court of Additiondl
Sesstons Judge, Aymer, decided by him on November 3, 1934,
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Crimlnal P d Code—5. 342 case — N of
accused vitiates convletion.

1 .
Ina s case the omission by the Magistrate to ine the
accused #s requited by S, 342 is an iwregulanty which vitiates the trial,
45 B, 672 ; 46 B. 441 ; and 54 C. 286, Foll. 46 M, 758 ; Not Follpwed.

Criminal Trial—Practi¢te—Summary teials

1n summary trials partictilars of the exarination of accused are to be
entered by the Magistrate not by a Clerk and 1n the proceedings not in a
diary,

Me. Chand Raran Sarda—for Applicant,

Mr. Madan Mohan Kaul—for Oppostte party,

Judgment.—This is a Reference under section 438
Criminal Frocedure Code made by the Special Additional
Sessions Judge on the application of one Abdul Aziz Palti,
who with another person, was convicted by the City
Magistrate, Ajmer, under section 160 I. P. C. and sentenced
to pay a fine of Rs 15 The Additional Sessions Judge
recommends that the conviction and sentence of applicant
should be set aside on account of 1llegalities of procedure
adopted by the Magistrate and also on the ments of the case.

The legal objections to procedute are

(1) That the Magstrate changed his procedure from
that of a regular trial to that of a summary trial
to the prejudice of the accused.

(2) That the Magistrate omitted to examine the accused
as required by section 342 read with section 364
Crniminal Procedure Code,

There is no force 1n the first objection. The evidence
was recorded throughout as in a regular tria}, and the only
trace of summary procedure 1s to be found 1n the judgment
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or 6ider pronounced. For some "reason this was written in
the register maintained for summary trials. It recites that
the factof a fight taking place in a public place is admitte:d
and that the question for determination is who took part in
the fight, Then follows a brief discussion of the evidence
particularly the statements made by the two accused. It
cannot be said to be inadequate as a judgment in the regular
trial of a petty case such as the present.

Accused have not been prejudiced in any way. Their
sentences were not appealable in any circumstances, In
effect the trial was not summary but regular.

The second objection raises a point of some importance,
tamely whether section 342 Criminal Procedure Code applies
to summons cases. On this the opinion of the High Courts
is not unanimous. In Emperor v. Fernandez* and Emperor
v. Gulab Jan? the Bombay High Court held that the section
applies to summons cases. A Full Bench of the Madras
High Court dissented from this view in Ponnusamy v.
Ramasamy.® This case was considered by the Calcutta
High Court in Bechu Lal Kayastha v. Emperor* and the
view of the Bombay High Court was adopted. This view
also seems to have been adopted by other High Courts in
cases which have not appeared in the authorised reports,
while I understand the Rangoon High Court recently has
followed the Madras ruling. 1 am not aware of any
pronouncement by this Court on the question.

In my opinton the view of the Bombay High Court is
correct. I can see no justification {or limiting the general
apphcation of section 342 Criminal Procedure Code by
investing the expression ‘“before he is called on for his
defence” Awith a  technical meaning, No doubt such an

{) 1. L. R 45D. 672=1921 Bom, 374,

{2) I L R 46 B, 441=1922 Bom 290,
OJ I L R.46 31, 7381926 Mad, 15 (F B)

() LL.R 24C. 256°21927 Cal, 250. "
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expression appears in section 256 relating to warrant cases
while it is not found in the chapter dealing with summons
cases, but in every criminal case an accused enters upon or 1s
called on for his defence at some stage and the presumption

which exists in favour of the innocence of an accused involves
that ordinarily this stage occurs after the prosecution.
evidence has been concluded. I do not think examination

of the accused throws any great burden on Magistrates.
The time occupied in this examination will vary with the

nature of the case. In a petty case this time should not be
. considerable.

In the present case no record appears of examination of
the accused afteri the prosecution witnesses had been
examined. There 1s a note in the case diary apparently in a
clerk’s writing and probably not written while the proceedings
were going on, but initialled by the Magistrate. This note
states that accused had nothing to add to their previous
statements,

This is not compliance with section 364 Criminal
Procedure Code. I have held that the trial was not
summary, but even in summary trials particulars of the
examination of accused are to be entered by the Magstrate
not by a clerk, and in the proceedings not in a diary.

I must set aside the proceedings against both the
accused. The learned Asmistant Pubhic Prosecutor presses
that a fresh trial shounld be held since the conviction of
applicant Abdul Aziz involves a question of security which
I understand had been furnished by him under chapter 8
Criminal Procedure Code.

In the circumstances I direct that the case against both
accused should be retried by such Magistrate as the Dustrict
Magistrate may direct 1n this behalf.

Re-trial ordere
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BEFORE MR. E. WESTON, LC.S,
Kwng Emperor ... ... Appellant,
Versus,
Kalyana and others ... Accused-Respondents,

Criminal appeal No. 7 of 1934, decided on October 18, 1934,
against the order passed by the Additional Sessions Judge, Ajmer, in
Sessions Case No, 1 of 1934,

Criminal Procedure Code— S. 164—Accused thinks Maglsirate to be Polles
Officer— Confesslon not inyalid.

1f while making a confession an accused thought a Magistrate to be 2
Police Officer, his confessional statemont wonld nat be invalidated on that
account.

Criminal Procedura Cada—8, 184 —lnquiry and warnlag.
It 15 the duty of Magistrates to satisly themselves that confessions
yecorded by them have been given vcluntarily, but no particular form of

inguiry 1s presenbed by law,

Criminal Procedurs Code—S, 184—R d fi must be Ul
corrobarated,

1f confessions are retracted, 1t is an ordmary rule of prudence to look
for material corrobaration of those confessions,

Criminal trlal—Evidence—Appreciation of—Value of leading cases,

No number of cases leading or otherwise can provide a mechanical
substitute for that personal appreciation of evidence which is vital in the
administration of justice.

Criminal trial—Evidence—Appreciation of,

The circumstance that an accused person buried an ornament 1s not
proof that the ornament belanged to any particular person,

Criminal  trial—Evid A f—1d. of articles of
crdiagry make by petions who have used them
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Persons who have worn for a considerable time garments or
ornaments, of ordinary make which bear no special marks of 1dentification,
very oftea ars able to identify them satisfactcrily by reason of the famibanty
of long association which often they are not able to describe 1n terms of
special or distingwishing marks,

K. B. Abdul Walid Khan—for Appellant,

Mr. Sri Lal Agarwal--for Accused.

Order.—Six accused persons were committed to the
Court of Sessions on a charge of dacoity, and have been
acquitted on 9th Apni 1934 by the Additional Sessions
Judge, Ajmer.

The present appeal from the order of acquittal has becen
filed under section 417 Cr. P, C. by the Public Prosecutor
under orders from the Chief Commissioner, \jmer. The
appeal as filed applied equally to all six accused persons, but
1t was admitted only in respect of three, by name Kalyana,
Ghisa and Gila. Notice has been 1ssued to these three only,
and the order of Norman J. C. must be construed as dismiss-
ing the appeal in respect of the others.

The prosecution case is that on the night of 7th Novem-
ber 1933 two carts laden with cotton left Nayagaon about
2 am. for Kekri, One cart was dnven by one Nanda and
Kishenlal the owner of the cotton and cart, was sleeping 1n 1t
‘With the second cart were its owners, two brothers Dhula and
Gokal. \When about two miles from Nayagnon, six men
with their faces muffled stopped the carts, From Nanda
they took a dhoti and a silver kari or anklet which he was
wearing. Kishenlal was searched but the men found nothing.
From Dhula they took gold murkis and some money, and
from Gokal a silver nawa or plaque. They also took six
bundles of cotton from the two carts, and then left,
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The two carts went on to Sadari arriving there about
3 a.m. There a chowkidar and some other persons were told
what had happened, and the carts went on to Kekn where the
remaining cotton was sold. No report was made at Kekri
where 1 understand there is a Police station. Kishenlal
returned to Nayagaon, and on 10th November is said to have
been about to proceed to Sawar Police station, within the
limits of which the offence had been committed, in order to
report, when he was called by the Police who had received
other information of the commission of the offence.

This information is said to have come from accused
No. 1, Kalyana. This man is said to have been seen by a
constable Chitar on 8th November about 10 p.m. with
accused Ghisa and another man in the bazar at Sawar near
sweepers’ houses  Chitar found thetr movements suspicious
and attempted to arrest them, but succeeded in catching
Kalyana only. The Sub-Inspector was informed and he put
Kalyana in the lockup. On the following morning Kalyana
is said to have given information about the dacoity which led
to Kishenlal and the other persons, who had been with the
carts, being called.

‘The houseof Gila was searched apparently on 10th and
a silver kari was found in a niche and a dhot1 1n a receptacle
for maize. These articles are said to have been identified
by Nanda.

On 11th a silver plaque (nawa) is said to have been
produced by Ghisa from earth under a tree. This is said to
have been identified by Gokal.

Some quantities of cotton also were found in houses of
certain of the accused persens. The prosecution rely upon
evidence that Ghisa had not cultivated cotton that year, but
immediately after the dacoity had sold 373 seers of cotton to
witness Ladhuram.
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All six accused made confessional statements before the
First Class Magistrate Kekri; Kalyana on 11th November
and the others on 13th November. 1 do not agree with
much of the criticism of these confessions in para 12 of the
Additional Sessions Judge’s judgment. Accused Ghisa, Nania
and Kalyana allege that they thought the Magistrate was a
Police officer but other accused speak of him as a Magistrate.
All accused were informed by the Magistrate that they were
not bound to make a confession, I think it is unlkely that
accused thought that the Magistrate was a Police™ officer, but
if they did, their confessional statements would not be
invalidated on that account. The second criticism suggests
that it was the duty of the Magistrate to elicit the motive for
making the confessions. It 15 the duty of Magistrates to
satisfy themselves that confessions recorded by them have
been given voluntarily, but no particular form of inquiry is
prescribed by law, A stronger criticism would have been the
omussion to examine the accused for any signs of beating and
the omission to make any inquiry as to their treatment in the
hands of the Police. The third criticism that confessional
statements have no value if the persons making them are
returned to Police custody appears to be a principle deduced
from some reported case., It should be remembered that
cases are authorty only for the facts with which they deal,
and that the unauthorised law reports are particularly
unreliable material from which to obtain hard and fast rules
as to appreciation of evidence. Every case rests on 1ts own
merits, and no number of cases leading or otherwise can
provide a mechanical substitnte for that personal appreciation
of evidence which is vital in the admimistration of justice.

In the present case 1t does not appear that the accused
after their confessions were recorded were again placed under
the influence of the investigating officer.

The confessions were retracted both before the Com-
mitting  Magistrate and in the Sessions Court. In such
7
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BEroreE Mr. E. WESTON, 1.C.5.7 -

Gulab ... o Appellant Accused.
Versus, N
Crown .. ... Complainant,

Criminal Appeal No. 8 of 1934 and Criminal Revision
Application No. 44 of 1934, decided on November 26, 1934, against
the order passed by the Additional Sessions Judge, Ajmer, on June
28, 1934, in Sessions case No. 6 of 1934.

Criminsl Procedure Code—S5. 210—Charge in doubtful cases to be for
serlous offence.

1n doubtful cases it is better for the Magistrate to leave reduction
of the capital charge to the court which will try the case,

Criminal Procedure Code—S. 526—Altering the charge before the Sesslons
Court.

It is undesirable that accused persons on being brought before the
Sessions Court should find themselves tequired to meet charges more
serious than those on which they have been commutted for tnal,

Indiad Penal Code —S, 304-—Provocation reduces murder to culpable homtcide
only when It Is both grave and sudden.

Provocation reduces murder to culpable homicide only when it is
both grave and sudden,

K., B, Abdul Wahid Khan—for the Crown.

Order.—One Gulab son of Sheo Karan has been
convicted under section 304 1. P, C. by the Additional Sessions
Judge, Ajmer, and has been sentenced to seven years rigorous
imprisonment. He is alleged to have caused the death of his
wife Mst. Matki by striking her on the head with a heavy
mallet.

He has appealed from jail claiming that he is innocent
and that there s no direct evidence against him. A revision
_apphcation also has been filed by the Public Prosecutor on
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behalf of the Crown stating that the case” properly was one
of murder, that the Additional Sessions Judge erred in
refusing to alter the charge under section 304 I. P. C. framed
by the Magistrate to one under section 302 I. P. C. or 1n the
alternative that the sentence be enhanced. The appeal and
the revision application have been heard together.

The prosecution case 1s that about 11-30 A. N, on 27th
January 1934 Gulab, Mst. Matki and their son Misti a boy
about six years of age were in their house in Ajmer. The
boy was writing on a slate and probably on account of lack
of intelligence displayed by him Gulab gave him a slap. A
quarrel ensued between Gu'ab and his wife and Gulab struck
her with a mallet causing injuries which fractured her skull
in two places. Gulab left the house leaving her dead and
bleeding. Neighbours were attracted by the boy crying and
two of them Abdulla and Jemal went to the police chowki
which appears to be about a quarter of a mile from.the house.
Abdulla states in evidence that Misri said his father had gone
away after striking (or killing) his mother. The Sub-Inspector
came to the scene. The woman was lying dead There was
a mallet near her feet stamned with bloed and with hairs
adhering to 1it, The head was lying on a stone and upon
another mallet. There was blood on the face and clothes
and on the ground.

Gulab was found about 1 P M. in the courtyard of the
police station by another Sub-Inspector who had been
informed of the offence. He questioned Gulab as he answered
to the description given of luim and took him to the City
Magistrate, On the waythe noticed that there were blood-
stains on Gulab’s clothes and these clothes were attached.

The certificate of the chemical analyser shews that these
clothes bore stains of human blood and also that the mallet
found near the feet of the body was stained with blood in which
were some haus certified as ¢ identical with human hair,” .

R i
- R " "
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- The'body was taken to the Victoria-hospital-and was
examined by R. S. Suraj Narain, Assistant Surgeon, at 5 p.m.
the same day. His evidence is that it had the following
njuries -—

(1} blackening of the right eye with swelling,
(2) fracture of the lower jaw.

(3) a contused wound deep to the bone behind the left
ear. "

(4) a contused wound 1" by 1/8" by 1/6" on the left side
of the scalp about 2" acove the left eye brow.

(5) thz left temporal, parietal and upper occipital
bones were broken into pieces.

(6) fracture at the base of the skull.

Death was due to these injuries. In his optnion the
injuries were caunsed by two or three blows with a heavy
blunt weapon. He considers the broken jaw was caused by
the woman having been struck while lying on the ground.

From this evidence it is clear that the theory suggested
by the defence that the 1njuries were caused by a fall against
an iron object in the house i1s impossible. There seems no
doubt that she was struck with the mallet and 1t seems most
probable that she was struck at least two separate blows.

The direct evidence that 1t was her husband, Gulab, who
struck her, is the statement of Misri before the committing
Magistrate. In the Sessions Court the boy not unnaturally
sought to exculpate his father by stating that his mother
stumbled and fell on an iron kharwa lying in a corner. His
statement before the Commatting Magistrate was read as
evidence under section 288 Cr. P. C. In this statement he
gave the prosccution case already outlined.
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- ~~-His statemrent-in the Sessions-clearly is false and made
with an obvious motive, while there 1s no reason at all why
before the Magistrate he should have implicated his father
falsely. Apart from evidence that he stated to the neighbours
that his father had struck his mother, his statement before
the Magistrate receives substantial corroboration from
circumstantial evidence.

Misri was found crying in the house by neighbours.
In both statements Misri says he was present when the
tiagedy happened  \Vhen the theory of accident is discarded
Misri had no motive to substitute his father’s name for that
of the real assailant. It was natural for Gulab to be in the
house. The offence appears to have been committed in
anger. There are no indications of robbery. There is no
suggestion that anyone else came to the house or that anyone
else had any motive for coming and attacking Mst, Matki.

Gulab in his statement before the NMagistrate admits
that he fouad his wife dead before he went to the Pohice

station. He attributes any bloodstains on his clothes to
touching her body. According to the evidence he did not go

to the Police station until an hour after the matter had been
reported. There is no evidence of his coming to the house
after the neighbours became aware of the crime, and 1t seems
impossible to believe that he could have done so withouat
being observed. His wisit to the house therefore must, I
think, be taken to have been made before the matter was
known publicly, His natural conduct if innocent was to have
gone direct to the police station. His disappearance for an
hour or more 1s most susprcious.

I find it 1mpossible to believe that Misri could have
remained quietly in the house with the bleeding corpse of his
mother for any appreciable time. I think it must be taken
that the neighbours became aware of what had happened
very shortly after it occurred.  Gulab’s admisston of a visit _
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to the house is practically an admission that he was present
when the offence was commutted.

1 consider therefore that there is material corroboration
of Misri’s statement, and that it is sufficiently proved that 1t
was Gulab who caused the injuries to Mst. Matki.

It remains to consider what offence he committed.

The case was sent up by the police under section 302
1. P. C. but the Committing Magistrate preferred to frame
a charge under section 304, In doubtful cases it is better
for the Magistrate to leave reduction of the capital charge
to the Court which will try the case. It is undesirable that
accused persons on being brought before the Sessions Court
should find themselves required to meet charges more serious
than those on which they have been committed for trial, and
I have no doubt that it was consideration such as this which
influenced the learned Additional Sessions Judge when
declining to alter the charge. The reasons given by the
Magistrate are far from adequate. Provocation reduces
murder to culpable homicide only when it 1s both grave and
sudden. There is nothing to shew that any provocation was
grave. The Magistrate also did not indicate by his order or
in the charge whether the charge was under the first or the
second part of section 304 1. P. C.

The Additional Sessions Judge has held that the accused
acted unthinkingly, which I take to mean that he acted
without any intention of causing death or bodily injury
likely to cause death, that is to say the conviction is one under
the second part of section 304.

I agree with the learned Public Prosecutor that if it
appears that the woman not only was hit on the head with a
henvy mallet but was again struck on the head after she had
fallen on the ground with such force as to break bones inte
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pieces the question whether the offence is not one of murder
calls for serious consideration.

I am reluctant however to direct a fresh trial after
this lapse of time, or to alter the conviction to one of murder
when accused has not been represented by counsel before me.
I am prepared to accept that the crime was committed in a
sudden fit of passion, but the attack on a defenceless woman
was brutal and unjustified.

1 think it will be sufficient to maintain the conviction
under the second part of section 304 I. P. C. but to enhance
the sentence to the maximum of ten years rigorous
imprisonment.

Order accordingly.

Appeal dismissed, sentence enk d
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Law Points in Certain Cases.
*Chunni Lal vs. Sheo Prasad.

Small Cause Court Revision No. 102 of 1934 decided on October
11, 1934, against the judgment passed by Small Cause Court, Ajmer,
on Aprl 30, 1934, in smt No. 3903 of 1932,

Prevlne{nl Small Causes Courts Act—Sec. 25-—When interference In Revislon,

Findings of fact will be interfered with only under exceptional
circumstances, 45 B. 292 and 1925 AM.L J. Supplt. 17 Referred.

Interest—not to be allowed for mere detentlon of money.

The mere detention ef money 1n the absence of such circumstances as
fraud or breach of trust i1s not a ground for awarding interest, 1934
A M. LeJ. 1; Followed.,

Mr. Anandy Pershad Bhargava—{for Applicant,

Mr. Kaushal D s Deedwania—for Opposite party.

*Abdulla and others vs. Narawn.

Civil Szcond appeal No. 45 of 194, decided on October 8, 1934,
against the decree passed by the Additional District Judge, Ajmer, on
April 14, 1934 in Appeal No. 247 of 1943,

Civil Procedure Code--S. 100—Findings of fact—5uit for maliclous
Pprosecution,

Questions (1) whether the complaint was false, {11} whetherit was
malicious and {11r) whether 1t was made without reasomable and probable

cause are questions of fact.

Civil Py lure Code—S. 100 —Interf. with decisl,

of facts,

A decision on facts can be attacked in Second appeal if 1t 1s based not
on legal evidence but on mere copjectures  Discrediting eviderce on
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general reasons only not affecting the credit of any particular witness is an
error 1n Jaw which allowed the supertor court to interfere, 7928 Lah. 737;
7924 Lah, 465 ; and 29 I. C, 673, Foll.

Mr, Mukat Behars Lal Bhargava—for Appellant,

Mr. Chand Karan Sarda—for Respondent,

*Babu vs. Crown.

Criminal Reference No. 46 of 1934, decided on November 26,
1934, in Crimnal Revision Application No. 44 of 1934 of the Court
of the Additional Sessions Judge, Ajmer.

Criminal Procedure Code—S. 342 and S. 364—Scope.

A note in the case diary, made after 3} of the cross- ina-

tion of the prosscution witnesses, that accused did not wish to make any
further statement, is not compliance with section 342 read with section
364,

Criminal Procedure Code—5. 16Z—Scope,

During the final cross-examination of a prosecution witness, accused
asked to be supplied with a copy of the witnesses police statement. The
magsstrate recorded an order: A copy be allowed to the accused, not
just now, but he should apply forit.” Held, this 1s not comphance with
Section 162 Crimal Procedure Code,

Criminal Trial—N 1 with the p of Sectlon 162 of
Sect'on 342 read with 5. 364 vitates the trial,

Non-compliance with the provistons of Section 162 Crmmal
Procedure Code or S. 342 read with S 364 are illegalities which are
sufficient to vitiate the Magistrates Proceedings.

Merza Abdul Qadir Beg--for Apphcant.

Mr, Madan Mohan Kaw —for Opposite party.

EnD.
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7. Translation and Comparison fees in Subordinate Courts.

Order, dated Junez 26, 1933, 1ssued by the Comnussioner and District
Judge, Aymer-Merwara.

Civil Court subordinates are at present allowed to charge comparing
fees at the rate of -/2°. per Khata and -/-/6 per copy in the case of plant.
It 1s now ordered that these rates be reduced to half 1n each case with effect
from the 1st July, 1933. In Insolvency cases the existing fees of -/1/- and
-/-/3 per manuscript and typewritten copies respectively should continue
to be charged as heretofore.

2, Plaints or wntten statements should not be #rauslated except
in the following cases .—

{1 A plamnt presented in English where the defendant resides 1n a
part of India where Urdu 1s spoken may be translated into
Urdu, and from Urdu inte English where he resides else-
where ¢.g. in the Bombay Presudency.

(2) Wacre the presiding Judge 1s 2 European, Urda pleadings may
be translated mto English e¢g 1 the coorts of the Com-
mssioner and the Assistant Comnussioner.

8. Translgtion of Plaint in Suits.

Order, dated October 23, 1933, issued by the Comnuissioner and
District Judge, Apmer Merwara.

The following proviso may be added below clause (1) of para 2 of
this office order dated the 26th June 1933,

“Yrovided that a plaint shall not be translated from Enghsh into
Urdu if the plantff certifies that the defendant or defendants understand
English.”

9, T tation in S. C. C Revisi

Cercular, dated, July 11, 1933, 1ssued by the Judicial Commussioner,

The Commissioner having recently passed orders that pleadings in
Civil Swmits shall no longer be translated into Tnglish, 1t 1s necessary to
provide for translations in cases which come before the Judictal Com-
missioner 1n revision. It s therefore ordered thata party intending to
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file a revision apphication in this Court under Sec.'25 of the Small Cause
Courts Act must pay the translation fee to the trial Court, and file the
receipt along with his application for revision. Apphcations filed without
such receint will not be'accepted. These orders do not apply to suits in
which the original plaint was filed prior to 1st July 1933,

10. Recording Confessions,

Circular, dated November 23, 1933, issued by the Judicial
Commssioner *

The attention of all Magistrates empowered to record confessions is
invited to the provisions of Sec, 164 Cr: P. C. In addition to explaining to
the accused that ke s not bound to confess and that huis confession will be
used m evidence agminst him a Magistrate may not record a cenfession
unless upon questioning the accused he has reason to believe that the
confession 1s voluntary, This duty is not discharged by asking the accused
a single formal question: he should be questioned at some length and his
motive for confessing ascertained. Not only should no police be present,
but the aceused should not ordinarily be handed back to the custody of the
investigating police and he should be informed that he will not be handed
back. Another useful precaution is to allow some interval between the
preliminary questions to the accused and the recording of his statement.
Attention 1s also invited to the form of certificate prescribed by the
amending Act XVIIT of 1923, In a recent case a Magistrate was found
to have used the old form of cerirficate with the result that he had to be
summoned to give evidence 1n court. The time of arrival of the accused
before the Magistrate must also be accurately recorded. If precautions on
these lines are taken the number of confessions which have to be rejected as
snadmisstble when the case comes to trial should be greatly decreased.

11, Process Fee in Judicial Commissioner’s Court.

Circular, dated November 23, 1933, tssued by the Judicial Com-
mis stoner,

1t has been brought to the notice of the Judicial Commissioner that
process-fec 1s sometimes not punctually paid.  Members of the bar are
remmded that if notice on the respondent 15 not served owing to the failure
of appellant to deposit process fee the Court may make an order that the
appel be dismissed. (0. 41 R. 18). In future process fee should be paid
within sesen days of the date on which the appeal is admutted, and the
appellant s responsible for ascertaiming whether his appeal has been
udintied at orce of has been pur down for preliminary heaning,
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12 Verification of Securities,

Order, dated August 29, 1933, by the Comnussioner and District
Magistrate, Azmer.

Tt has been reported to me that 1n connection with the venfication of
secunties, petition-wnters and clerks of Vakils often appear as identifying
and verifying witnesses though in many cases they might not possess
defimte information about the properties of the sureties The Vakils
concerned are, therefore, requested kindly to warn their Clerks that they
should refrain from appearing as identifying and verifying witnesses except
0 cases 1n which they possess personal knowledge about the properties
of the surenes.

13. Powers of Official Receiver.

Nate from notification No. 792, dated June 13, 1934, 1ssucd by the
Judicinl Commussioner.

Powers conferred on the official receiver:
(1) to frame schedules and to admit or reject proofs of creditors.
{2) to hear and determine any unopposed ot exparte application,

(3) This notification shall have force from 13th June, 1934,

14, Enrolment of Advocates and Pleaders

Rules for the enrolient of Advocates aud Pleaders su the district
of Ajmer-Merwara revised and corrected upto 30th September, 1934.

In exercise of the powers conferred by section 21(d) of the Aymer
Courts Regulation 1926 and section 41 of Legal Practitioners Act 1879, and
in supersession of the Rules published 1n Notfication No 397 of the 17th
May 1927, the Judicial Commissioner with the previous sanction of the
Chief Commussoner 15 pleased to make the following Rules for the
admission of Advocates and Pleaders to practise i1n the Courts of Ajmer.
Merwara,

2. The Judicial Commissioner may at lns discretion and subject to
the conditions hereinafter prescribed, enrol any person qualified under these
rules as an Advocate or Pleader in the Civil and Criminal Courts of
Ajmer-Merwara.
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3 Al appheants for enrolment must apply 1n wniting to the
Judicial Commussioner, stating their qualifications

(/) An applicant for entolment shall be a bona fide resident of
Ajmer-Merwara or of the territories within the jurisdiction
of the Judicral Commussoner, Ajmer-Merwara.

Provided that the Judicial Commussioner may for spectal reasons
enrol an applicant residing elsewhere.

(/1) Bvery application for enrolment shall be accompanied by the
apphcant’s diploma, or certificate ard by two certificates of
good character and conduct from rersons of standing, as
well as some evidence to show that the applicant can speak,
read and write Urdu and Hindi, with ease and correctress,
and also a certificate from the Secretary, Bar Association,
Ajmer, that he 1s a bona fide resideut of Aymer-Merwara.

4, The following persons shall be eliglble for enrolment as Advocates
or Pleaders.

Advocates. (1) As Advocates—
(a) Pleaders enrolled under these Rules of three years standing:

Provided that f any such Pleader has been employed n the Govern-
ment service as a Judicial, Executive, Revenve or Mimstental Officer, the
pennod of his service as such shall count tonards the said period of three
years practice.

(b) Barnisters of England or Treland, or members of the Faculty of’
Advocates 1w Scotland,

Dleaders. (2) As Pleaders—
{c} Bachelors of law of any Indian Umversity;
() Attorneys of the Supenior Courts of England or Ireland.

5. (a) An Advocate of any High Court or Chief Court 1n British
India of not less than 3 years standing who 15 ehigible under

Rule 3 may be admitted as an Advocate upon his under.

taking 1n his application to have lus name'removed from the

Roll of Adveocates of that Court witinn 3 months from the
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date of his admisston 1o the Judicial Commissioner’s Court.
In the event of such undertaking not being carried out the
Judicial Comumssioner may direct that the Advocate’s pame
be removed from the Rell.

(b) By special permission of the Judicial Commissioner granted for
a particular occaston an Advocate of not less than 3 years
standing on the roll of any other High Court 1n {ndia, may
if there be with him ina suit, appeal or other proceeding
in the Court an Advocate on the roll of the Judical
Comnussioner’s Court, appear and plead in the Judicial
Commssioner’s Court 1n such sust, appeal or other proceed-
ing on such occasion,

6. (1) Only Advocates are entitled to appear, plead or act in the
Judicial Commissioner’s Court,

{11) An Advocate shall be entitled to an Advocate’s Sanad 1 the
form of appendin 1.

(1) A Pleader shall be entitled to an annual Sanad 1 form “A”
of appendix 1I.

7. The fee payable on enrolment shall be as follows :—
(@) For an Advocate's Sanad Rs, 500'-,
{b) For a Pleader’s Sanad Rs. 25’- per annum, provided that

(1) A Pleader who 1s enrolled as an Adsocate unaer Rule 4 (1) (a)
shall only be required to pay such fee as may be necessary
to make the total fee pard up to Rs, 500 -,

(1) No fee shall be required from an Advocate enrolled under
Rule 5

8 Al Barnsters, Advocates and Pleaders practising in the Criminal
or Civil Courts 1n Aymer City shall wn and after January 1931 be members
of the Aymer Bar Association and thes mav be debarrea thereafter from
practice by the Judicral Commissioner for default.

9. The rolls of Advocates and Pleaders respectisely, in the order of

their precedence at the Bar, shall be maiutamed in the Court cf the Judicial
Comnussioner,
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10. Advocates shall have precedence in all Courts in Ajmer-
Merwara in which they are entitled under these Rules to plead, and in all
applications and in the conduct of cases shall be entitled to appear, plead
and act according to their precedence at the Bar.

11.  Pleaders of the Judicial Commissioner’s Court shall, subject to
Rule 10, have precedence n all Courts in Aymer-Merwara in which they
are entitled under these rules to plead and shall be entitled as between
themselves, to appear, plead and act in the conduct of cases and in ail
applications according to their semority on the Roll; but the Government
Pleader and Public Prosecutor shall have precedence over all Advocates
and Pleaders,

12. No Attorney or recogmized Agent, who is not also a Pleader,
shall address the Court, but any person who 1s an Attorney or recogmzed
Agent within the meaning of Order 111, Rule 2 of Schedule I of the Code
of Civil Procedure 1908 and Section 21 of the Ajmer Courts Regulation IX
of 1926 may appear, apply ot act for a party and do all other lawful acts
1n the conduet of a case.

13. The Judicial Commssioner may suspend or disimiss any Advocate
or Pleader who is convicted of any Crimunal offence 1mplying a defect of
character which unfits lum to be an Advocate or a Pleader,

14, The Judicial Commissioner mav, also after such enquiry as he
thinks fit, suspend or dismiss any Advocate or Pleader halding a Sanad:—

{a) Who is proved to be guilty of fraudulent or grossly impropet
conduct 1n the discharge of his professional duty, ot

(b) who tenders, gives or consents to the retentign out of any fee
pud or payable to him for hus services of any gratification
for procusing or hzving procured the employment, n anY
legal business, of himself or any other Advocate or
Pleader,

{c} who directly or indirectly procutes or attempts to procure the
employment of himself as such Advocate or Pleader
through or by the intervention of any person to whom any
remuneration for obtaiming  such employment has been
kiven by him, or agreed or promused to be so given, ot
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(@) who accepts any employment in any legal busmess through a
person who has been proclaimed as tout, as heremafter
mentioned, or,

(¢} for any other reasonable cause.

15. I it appears to the Judicial Commissioner prima facie that any
Advocate or Pleader in lus Court or in any Court subbrdinate thereto, has
been gulty of fraudulent or gressly improper conduct under Rule 14,
the Judicial Commussioner shall send him a copy of the charge and also a
Totice that on a day therein named such charge will be taken into
consideration by the Court appomted to inquire nto it,

16. Such copy and notice shall be served upon the Advccate or
Pleader at least ten days before the day so appointed and on such day so
appointed and on such day or on any subsequent day to which the enqury
may be adjourned the Court shall receive all evidence properly tendered by
Or on behalf of the party bringing the charge, and by or on behalf of the
Advocate or Pleader, and shall proceed to adjudicate on the charge.

17. The Judicial Commussioner may refer for enquiry to the District
or Additional District Judge, any charge of msconduct under Rule 14,
and may pass orders on perusal of the proceedings and report of that
Court,

18, In any such case the Advocate or Pleader concerned shall be
Biven opportumitv of bemg heard by the Judicial Comimissioner, hefore
final orders are passed.

19, The Judicial Commissioner may, pending investigation, suspend
the Advocate or Pleader concerned from practising m his Court or the
Coutts subordinate thereto.

20, No Advocate or Pleader shall be dismissed or suspended as the

Case may be under Ru\e< 13, 14, or 19 unless and until the order of the
Judiaal Commn or hing lom has been cosfirmed

by the Chief Commssioner.

21. When any Advocate or Pleader 1s suspended or dismissed under
the above rules, he shall forthwith deliver up s Sanad to the Office of the
Tudiaiat Commussioner.



12 AJMER-MERWARA LAW JOURNAL. [1934

22. A note of the suspension of any Advoecate or Pleader shall be

made in the rolls mamtained and notice thereof shall be sent to all Sub-

ordinate Courts. The name of the Advocate or Pleader dismissed shall be

struck off the rolls and notce thereof shall be sent to all Courts, subordinate
to the Court,

23, The District and Sessions Judge, and the District Magistrate
may frame and publish lists of persons proved to their satisfaction by
evidence of general repute, or otherwise, habitually to act 1s touts, and may,
from time to time, alter and amend such lists.

(a) No persons’ name shall be mcluded in any such list until he

shall have had an opportumty of showing cause against such
mnclusion.

(b) A copy of every such list shall be kept hung up in every Court
to which the same relates.

(c) The Court of Judge may, by general or special order, exclude
from the precincts of the Court any persons whose name is
included 1o such list.

{d) Evety person whose name 1s included 1n any such Dst shall be
deemed to be proclumed as a tout within the meaning of
Rule 14,

APPENDIX L.

Certified that 1s admitted to practise as an Advocate
in all the Courts of Ajmer-Merwara 1ocluding the Court of the Judicial
Commissioner and subject to the Rules from time to time in force m
Ajmer-Merwara,

Given under my hand and the seal of the Court this
day of one thousand nine hundred and

APPENDIX I1.

Certified that is admitted to practise asa
Pleader 1n all the Courts of Ajymer-Mernara excluding the Court of the
Judicial Commussioner and subject to the Rules from time to time in force
in Ajmer-Merwara up to the .

Given under my hand and the <eal of the Court this
day of one thousand nine hundred and .

END,
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SUBJECT INDEX,

(*Indicates that the judgment is not printed but only the
Law point, arising i i, s published.)
Abatement:
See Crvil Procedure Code. O 22,
Accounts:

—Set off - 1f plasnt:ff sues for accounts, he tmphedly undertakes to pay
to the defendant anything that may be found due on accounts being taken
and defendant need not specifically pray for a decree, Defendant’s claim
not being a set off, no question of Court Fees or Linutation anses,

*THIKANA KHETRD vs. R4TI Ran. 99
Admissions :

—Admission by principal against surcty after termnation of transac.
tion 1s relevant though not conclusive,

Bapxr Lac vs, Rast Das, 10
Ajmer Courts Regulation (1 of 1877) :

~—S8. 17—-Scope—A reference 1s pernntted when a question of law or
usage having the force of law, or the construction of any documeat, or the
admssibility of any evidence affecting the ments of the case artses and not
otherwise.

*ALLEY RAsUL Art Kiax vs, Bar Kisian., 82

—S. 17—Document—Section mentions the construction of any
“document " and not of any documents

*ALLEy Rastr ALt Kaan ve, Bap Kistaxy 28

S.17—Construction of Document 1s question of lan— tnfere o tu be
drawn from a number of docnnicnts is a Question of fact

“ALLEY RastL Aln Kiaw vy Ba Kisuaw 98
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Ajmer Courts Regulation (1 of 1877) —Contd,

—F5. 18—S8cope - If the Disirict Judge thinks that he should make a
reference, he should state the facts which he finds as a Court of appeal and
then should state the question of law that he desires to be decided by the
High Court.

“ALLEY RasuL ALt Kuax vs, Bar Kisnan, 28

Ajmer Laws’ Regulation (HI of 1877):

—Sec, 33—Damdupat-—Interest decreed by a Civil Court may not
exceed the amount of the principal sum of money received by the
defendaat.

RAM CHANDRA vs. RADHA Kisuax, 70

Ajmer Municip lities Regulation: (HI of 1925)

S. 109 and S 110—Magistrates can only question Jcgality but not
reasonableness—Magistrates have no junisdiction to question reasonable-
ness of orders passed theieunder. It 1s, however, open to the magistrate to
question the legality of the order.

MuNtcieAL COMMITTLE vs. RaamMTULLAIL 4

—ss 194 (1), 199, 200 and 225—Civil Court has no jurisdhtion to
question the notice under S. 200. Mumecipahty can refuse permussion
where there 15 & dispute about title  The party asking permitssion must, 1f
permussion 1s refused on the ground of want of title, go to the aivil court

for a declhiration of nitle,  Until the civil court has found in favour of the
party, the refusal of the Mumcipahty 1s final,

Hakt Das (vaiaNT) vs. Musicipar Cosmsurren, 61

Ajmer Regulations:

—H to L—Remssion of Hawl—The Manager can graat partial re.
mssion of Hasil beyond his hite time ot 3 good consideration.

SURVA NaaD vs, SInTOK Casn, 77

Appeal &
« Second Appeal—Scc undor S, 10 C, I, C.
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Arbitration :

—Award bars snit—Award.is a bar to suit on any matter dealt with by
the award; this doctrine 1s not statutery but 1s commen law doctrine.

AMBA LAL vs. HaRI SHANKER, Bl

—Award when bar—An award though partly unenforceable, may as
regards other terms which are separable, operate as a bar

AxBA LAL vs. HARI SHANKCR, 81

—Reference—The pendency of a st which s withdrawn does not
make a reference illegal in consequence,

AMBA AL vs. HARI SHANKER. 81
Award :

Also see under * Arbitration.

Civil Procedure Code (V of 1908) :

—S.11, and O. 23, R. 1—Widhdrawal of partition suif—A partition
swt withdrawn under O. 23, R 1, without any determination of
questions 1n issue, even without permission to file a fresh suit, does not
bar a fresh suit on the recurring cause of action.

Farus (MsT) vs, Faknruppiy, 118

—s5, 20 (c)—J it esdiction— The general rule, that the debtor 1s bound to
make payment where the cieditor resides, does not apply when the creditor
lives out-side the tealm.

Har LaL Rintas Das (Finv) vs, Keser Mar, 44

—8, 20 & O. 7, R. 1~ No gurisdiction < herc causc of action not
disclossd— plunt gives no indication as to how the case of action arose
within the Courts' junsdiction. No mention as to where the price was
puyable. Noevidence led upon the pont.  Hild, as plantiff has not attempted
to show that money was pavable within the court’s junisdiction and not to
lus agent or canvasser who made the coutract at Umreth in the Bombay
Presidency, the Court had no junsdiction.

* B, P Buarcaa s, CoM Suan & Coo 103



8 AJMER-MERWARA LAW JOURNAL. [1934

Civil Procedure Code (V of 1908)—Conr,

8. 35—Quantum in suit for damages—In suits for damages it is
usual, unless the amount of damages has been deliberately exaggerated to
increase the costs, to award full costs to a successful plaintiff even though
the amount claimed may not be awarded in full,

Anip upDIN BLG (Mirza) vs, MazDAR ALl (SveD), 34
—S, 35—At Mount Abn-—~No rules regulating the assessment of
counsel’s fee in Mount Abu have been prescibed. The matter therefore

fies 1 the discretion of the Court, Special circumstances demand special
rules,

*TuikaAxa KHETRI vs, RATI RAy. 99
—8, 35—Variation of order in Appeal--Varying order of costs io
absence of cross objections 1s wrong.

TGrast Rav ve. BapurLra. 26

-3, 89—Does not alter old laxw—S. 89 of the Civil Procedure Code
(1908) does not alter the old law at ail; the words “any other law for the
time being in force” do not refer to statute law alone,

Astna Lat vs, Hart SHANKER, 81

8. 100—Question of fact—when can be re-opened—Question of fact
which ordiwanly cannot be re opened 1n second appeal may be re opened
when judge has misdirected himself on the pownt.

At upoIN BiG (Mirza) vs. Mazparatt (Syin). 34

—5 100-—Trtle is question of fact—— Title, unless it depends upon the
construchion of a single document, 15 a question of fact wlich cannot
ordimnarily be gone into in Second Appeal.

Hant Das (Manaxt) va Mesicira. Covwnrrie. 61
—5.100—Couns*ruction of Document—The question of the construction
\ of a document 13 a question of law which may be talen in Second

Appeal.

Eas MAL vs. Asa Nanp.” 113
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Civil Procedure Code (V of 1908) —Contd.

—5 100—Fndings of fact in suit for malicious prosecution—Questions
{1) whether the complaint was false, (1f} whether it was malicious and
{if2) whether 1t was made without reasonable and probable cause are

questions of fact.

*ABDULLA vs. Narary, 143

—S, 100—TInferference with decisions of yacts—A decision on facts can
be attacked m second appeal if it 1s based not on legal evidence but on
mere conjectures. Discrediting evidence on general reasons only not
affecting the credit of any particular witness 1s an error in law which
allowed the supertor court to 1nterfere.

*ABDULLA vs. Naraly, 143

—S. 100 —New point—It 1s not open to a party 1n second appeal to
raise a new point which cannot be settled without a finding of fact either
in the the trial Court or 1n the lower appeliate Court.

*AMaR CHAND vs, Kava, 101

~—83, 105 & 115—~Revision does not ordinarily hie when appeal lies frome
decree—Although mstances exist where High Courts have interfered in
Revision when rebef possibly could have been obtained at a later stage by
appeal, the general principle s that “where an appeal 1s provided, the
court will not interfere by any peremptory order with the ordinary course
of adjudication save it cases wherein a defeat of law and a grave wrong
are manifest and are wrremediable by regular procedure,”

MAuLA Bux vs. SoBHAG Mar. 105
—S.114—Sec under O, 47, R, 1, C. P, C.

—58S. 115 and 105—Revision does not ordinardy he when appeal les
from decree.

MAULA BUn vs, SoBHAG MaL, 105

—S. 149—Defictent court fees—Payment of deficient court fees within
a per1ad allowed by the court has the same effect as if the fee had been pard
in the first instance,

Monaumep Haxir vs, Hapio Husan, 11
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Civil Procedure Code (V of 1908) —Contd.

—0. 7, R. 1 & S, 20—No jurisdiction where no cause of action dsclosed
either 1n the plaint or the evidence.

B. P. BHARGAVA vs. C. M, SHaH & Co, 103

—O. B, R. 6—S:t for acconnt—set off—If plaintiff sues for acceunts,
he imphedly underiakes to pay to the defendant any thing that may be
found due on accounts being taken and defendant need not specifically
prav for a decree. Defendant’s claim not being a set off, no question of
Court Fees or Limiation anises,

*THIKANA KIIETRT ve. RaT1 Rase 99
—0.13, R, 3—It 15 not a vahd ground for rejecting n document, that
it nas not produced from proper custody.
HARI Das, MAHANT vs. MuNictpat. Couyrrree, 61
—0. 21, R. 50 (2) —Scapc—The words “'1s disputed” must be taken to
mean ‘s not adnutted.””

Sopna Rav vs, Prannv Lar. 54

—0.21, R 50 (2)—Exparte order passed by one Court cannot be
questioned by another Court of concurrent jurisdiction, There is a
presumption that the order was passed after legal enquiry.

Sonua RAM Sut Rav vs, Prapnw Lav, 54

—0.22,R. 4(3)—\When Legal Representative is already on record, no
. apphcation necessary,

FATEN Ciaxp vs, Rasax, 1§
—0. 23. B. Y—Purtition--Withdrawal of smt no bar to fresh suit—
A partition smit withdrawn under O, 23, R. 1, without any determination

of questions in tssuc, even without permission to file a fresh suit, does not
Lar a fresh 5wt on the recurring cause of action,

Farya vs, Fakugtopin, 518
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Civil Procedure Code (V of 1808)—Contd.

—0. 23, R. 3- Confents of decree-—Althongh the whole of the
compraomise should be set out either mm a compromtse decree or inan
annexure thereto, the operative portion of a decree cannot go beyond

- matters in smi.

WALI MOBAMMED vs, WALI MoHAMMED. 29

—-0. 23, R, 3—Party cannot be added— A party to the suit cannot be
' \.advded by a compromise,

WALL MOHAMMED vs \WALL MoHAMMED., 29

—0, 33, R. 1—Sust wnstituted on payment of inadequate court fee can
be continued n forma Pauperis—A plamtiff ts entitled to reek leave to
continue in forma paupens a swit already filed by him when by reason
of poverty he 1s unable to comply with an order directing additional
court fees to be paid.

MAULA Bux vs SoBuAG MarL, 105

—0. 33, R.5—~Grounds—The grounds upon which an application to
continue a smt in forma paupens can be rejected are those givenin
0. 33, Rule § so far as they are applicable.

MauLA Bux vs. SoBHAG Mar. 105

~-0 41, R. 22— Varying order of costs in absence of cross objections 1s
wrong.

*GHast RAvt vs Baburra, 26

0. 41, R. 22—If the tnial court rejects a plamnt under O. 7, R. 11 {a),
C. P. C the appellate Court should not dismiss the sun in the absence of
cross-objections.

*RaM BILas vs, RAMDEV PHrL CHaxp., 50

—O 41, R. 22—Aptellate cotrt canno?! modify decree to appellants”
detriment in absence of cross—objections—The trial court passed a decree
against four defendants, Oph defendant No 1 appealed Lower appellate
court held that Defendant No. 1 alone was hable. Held, The effect of
freeing defendants 2-4 from hability 1s to increase the hability of defecdant
No. 1 as he will not be able to ask for contribution.  As defendant No. 1
alone preferred an appeal, it was not open to loner appeliate court to medify
the decree to his disadvantage.

Sarrakazart (MIr) vs Muzarrar Hussams ($1ep), 37
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Criminal Pracedure Code (V of 1893) :— Contd.

-8, 256—Rcquirements—S, 256 lays down cleatly that the accused
shall be called to enter upon his defence after the final cross-exannnation
of the Prosecution witnesses.

Drnt SiNcl vs. Crowx., 51

—S, 256-—Prejudice by breach—The probability of the accused being
prejudiced by breach of the provisions of S. 256 is so obvious that he 1s not
bound to show special prejudice.

Drt SINGH vs, Crowy, 51

—S8. 342—Summons casc—Non-cvanunation of accused wit ales
convection In a case the by the Magistrate to
exannne the accused as required by S. 342 1s an rregulanty which
vitites the tmal,

ABDpUL AZIZ ve. Crows, 127

—S. 342 & S. 364—Scope—A note in the case diary, made after
concluston of the cross examination of the prosecution witnesses, that
accused did not wish to mahe any further statement, is uot compliance
with Section 342 read with section 354.

*Bast vs. Crowy, 144

—8, 522 Scope—1t 15 enough if the Criminal force or intimdation
is uced at any stage before full possession was tahen. It 15 also enough of
the force cr intimudatior 15 used to any tenint or representative of the
owner, and the presence of the owner ts not essential

Rav Niwas vs, Bemant Lar. 124

—S. 528— Altering charge before Sessions Court—1t 1s undesirable
that arcused per=ons on being hrought before the Sesstous Court should
find tlemselves required to me~t charges more serious than those on

which they have been committed for trial,

. Guran vg, Crowy. 136
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Criminal Trial:

——Abuse of —To take a dispute of a civil nature to & cniminal court 1s
an abuse of criminal procedure,

DEevi DIN vs. ANANT Mar, 25
—-Duty of Magi. during of wi It ts the daty of

the magistrate to tee that the prosecutor puts the proper questions to witness
and if necessary to supplement them. \Vhen no vernacular record 1s kept,

the magistrate must record every thing that 1s said, so long as 1t 1s relevant
aud should read out each sentence as he records 1t. Unless counsel know
what has been recorded they cannot examme and cross-examine
intelligently.

*ToM GEORGE vs. CRowN 47

—Evidence—Appreciation of—Persons who have worn for a const-
derable time garments or ornaments, of ordinatry make which bear no
special marks of 1dentification, very often are able to identify them
satisfactorily by reason of the famihianity of long association which
often they are not able to describe 1n terms of special or distingmshing
marks,

King EMPEROR vs. Katvana, 130

—Ewd Appr ! of—The ance that an accused person
buried an ornament 1s no proof that the ornament belonged to any particular
person,

KING EMPEROK vs Kanvasa, 130
—Leading ca Value oy —No number of ¢1ses leading or otherwise
can provide a mechanical substitute for that personal appreciation of
evidence which is vital in the adminmistration of justice.

Kiva Evprror vs, Kanyava, 130

~—Non-compliance with S S 162, 342 aml 361 vitiates the trial —Non-
compliance nith the provisions of Section 162 Crinmnal Procedure Code
or S. 342 read with S. 364, are illegalities wluch are sufficient to vitinte the
Magistrate's Proceedings.

#lart v Crhows, 14
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Eviderce Act :—Contd.

—$8. 34— Ewidence of the plarntiff alone may be in law sufficient corro-
boration of regularly kept accounts.

ABBas ALI vs, BENIGOPAL NARAIN Dass, 7

—S, 34—Corroboration— There is no rule of law that the evidence
of a party or s servant cannot be sufficient corroboration of regular
accounts. In cases where it 1s possible to get independent evidence, an
inference adverse to a party may legitimately be drawn if he fails to
produce it.

Manct LAL vs Husaxt {MsT) 31

—S. 100—Bond exceuted by munor’s guardian—Consideration past
debt of the punor's futher—\When a bond 1s executed by the natural
guardian of & minor and the consideration for it 1s past debts due by the
minors’ father, the creditor must prove affirmatively that the consideration
for the bond was good, that 1s to say, that the debts in heu of which it was
executed were not time barred,

CHANDAN Mar vs, Jrria. 68

8, 110—"'Possession” in S. 110 means “possession for reasonable
penod” and what is reasonable period will depend on the character of the
property.

Hart Das (Manast) vs, Municieat. Cossurree, 61

—8, 114—Presumption agamnst exccutant where consideration for a
bond ts past debt —Where the consideration for the hond is past debt,
1t 15 & proper presumption against the executant, that the debt for which
the bond was taken was not tune barred,

CraxpAX Mar vs, JrTia, 68

—8. 116—A tenant is estopped from denying his land-lord’s title even
though he tad possesston prior to the execution of the rent note,

Rast K1suaN vs, Ray Ciraxmr g, 65

=% N6=—-Tenant can allege frand, misrepresentation or mistuke of
JSact- 1135 epen to the tenant to allege fraud, misrepresentation or mistahe
of fret, which latter expression will include ignorance of hus lessor's want

of nitle.
Rast Kistias vs, Rast Citaxorr, 66
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Guardian and Wards Act (VIII of 1890) =

—5. 22 (2}—Dustrict Nazir not entutled to any fees—Sub Section (2)
of Section 22 of the Guardian and Wards Act apphes to all officers of
Government appainted as guardians. The District Nazir 1s consequently
not entitled to receive any fees out of a minor’s estate for the work done
by him as minor’s guardian.—District Nazir cannot be appotnted guardian
in his personal capacity as he 1s nof related or in any way connected with
minor.

*FATEH CHAND vs. DISTRICT NazIR, 47

Hindu Law:
—Guardian—To make a minor hiable on a bond executed by his guardian,
it must be shown that the bond was for lus benefit.

CHANDAN MAL vs, JETHA., 68

Interest :

— Arrears of rent—1In swit for arrears of rent, not to be awarded where
no contract to pay interest.

*NAND Rax vs, RaM Biras., 25

—PFor Detention—When interest 1s not payable by agreement or under
statute the mere detention by the defendant of meney due to the plammbff
15 not a ground for awarding it. There must be something in addition,
such as fraud or breach of trust.

MANG! LAL vs Basanti Ray. 1

~—For Detention of money—The mere detention of money in the
absence of such circumstances as fraud or breach of trust is pot a ground
for awarding interest,

*Cnuxst LAL vs. SHEO Prasap. 143

—Ncw case—1f interest by way of damages is claiimed in plaint it
cannot be granted by way of mercantile usage.

Krsnax LaL vs. Rax Davar. 26
—Mount Abu—Interest Act does not apply to Mount Abu.

*TuikaNy KHETRL vs. RaTr Rayt, 99
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Eviderce Act:—Contd.
—8, 34— Ewvidence of the plaintiff alore may be 1n law sufficient corro-
boration of regularly kept accounts.

ABBAS ALl vs, BENIGOPAL NARAIN Dass. 7

—S, 34—Corroboration— Thete is no rule of Iaw that the evidence
of a party or his servant cannot be sufficient corroboration of regular
accounts. In cases where it 1s possible to get independent evidence, an
inference adverse to a party may legitimately be drawn if he fails to
produce 1t.

Manet LAL vs. Husant {Mst,) 31

—S8. 100—Bond exccuted by munor's guardian—Consideration past
debt of the mnor’s father—When a bond 1s executed by the natural
guardtan of a wmnor and the consideration for it 1s past debts due by the
minors' father, the creditor must prove affirmatively that the considerdtion
for the bond was good, that 1s to say, that the debts in leu of which it was
executed were not time barred.

CHANDAN MAL vs. JrTHa, 68

_s. 110—"Posscssion” in S. 110 means “possession for reasonable
period” and what 1s reasonable period will depend on the character of the
property.

Hart Das (ManANT) vs. MuNicipAL CoMMITTEE, 61

—8, 114—Presumption against executant where consideration for a
bond 15 past debt —Where the consideration for the bond is past debt,
1t 15 a proper presumption against the executant, that the debt for which
the bond was taken was not time barred,

CHAXDAN MAL vs, JETHA. 68

—S. 116—A tenant is estopped from denying his land.lord's title even
though he had possession prior to the execution of the rent note.

Ram KisHAN vs, Ras Cuanprr, 65

~—$. 16—Tenant can allege fraud, musrepresentation or mistake of
fact—1t 15 apen to the tenant to allege fraud, misrepresentation or mistake
of fact, which latter expression will include ignorance of hus lessor’s want

of title. ’
Rav Kisiia¥ vs, Rant Cuaxprr, 66
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Pleading—Contd. ’ !

- —New Case—If interest by way of damages is claimed in plant, it can-
not be granted by way of mercantile usage.

*KIsHAN LAL vs. Ray Davar, 26

—Polnts not pleaded but in issue--\Vhen points are put in issue which do not
appear in the pleadings, 1t 1s a sound rule to follow the 1ssues.

RayM CHANDRA vs Rapma Kisuax, 70
Practice :

—Admission of, document— When a document which would on proper
proof be relevant, 1s admtted 1n evidence without such proof, but without
objection, no party can afterwards be heard to say that it 1s inadmissible
for want of proof.

*Misrr LTL vs. CHAND MaL  §0
—Appeal—See under “Appeal.”

—Conflict of declsions—It is usual to follow Allahabad view if long course
of decisions of that court.
Baprt LAL vs, Rav Das, 10

—Costs—Sec nnder ‘Costs.
—Criminal trial—See under “ Criminal trial.”

-~ Improvements—Deternnation of—There 1s notlung 1mproper 1 the
order leaving the question of improvements to be investigated by the
Recaiver.

FTTas (MsT.) vs Fakuruppiy 119

—Misdirection by Judge—DMisdirection by a Judge amounts to a mustake
of law,

Manct LAL 1s. Husaxt (Ms1) 31

—New Act —Passed subsequent to filing of suit—Appeal governed by
old Act unless new ct expressly provides to the contrary.

TArtey Rastr Aut Kuax vs Bat Kisnax, 28

~—Small Cawse Court—liven tf points for decision not happly framed.
Parties must hve their evidence ready to support their case. .
K

*Risuax LiL v, Ryt Davan
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Principal and Agent,

—Agent’s authority to sell—In the absence of instructions from his
principal, an agent has nght to sell. -

CuaMPA LAL vs. AJEY Raj. 75
Provident Funds Act (19 of 1925)

—8. 3 (2)—money n the hands of dependant—Applicants’ father
was a deposttor 1n a Provident Funl. Applicants were his nommess.
Execution sought against money which stood to his credit. Held : the
applicants take the money free from any debt incurred by their deceased

father.
Yusur KHAW vs. Mapar Bux. 41

—S. 28—misdtrection by Judge—Misdiection by a Judge amounts to

a mistake of law.
MaNG! LAL vs. Husant (Mst.) 31

Provincial Small Cause Courts Act (IX of 1881) :

s, 25—Interference—Findings of fact will be interfered with only
under exceptional circumstances,

*CrunNt LAL vs. SHEO Prasap. 143

——Art. 26 ()—An action under S. 235 of the Contract Act 15 an
achion m tort.

CHANDAN MAL vs. Buora Ram. 79
Sale of Goods Act (III of 1930) :

-8, 42—\Vhen a defendant takes delivery, he 1s bound to prove
that he had intimated his rejection within reasonable time—'‘Reasonable
time” 1s a question of fact.

*KisuaN LaL vs. RAM DAvar. 27

Specific Relief Act (I of 1877) s

-8, ss—Mandatory inj i A datory injunction is a
proper remedy against the appropriation of joint property by one joint
owner to his exclusive use especially when the appropriation is accom-
ranied by an assertion of exclusive title.

*KISHAN CHANDRA vs. JAl Nagamy, 49
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Stamp Act (I of 1899) :
—8. 2 (23)—Receipt 15 a particular kind of acknowledgment.,

GHisA LAL vs. CHOGA, 20

—8, 35-—Receipt is admissible on payment of penalty not only against
the maker but also aganst his legal representative.
GHisa LaL vs, CHoga. 20

—Sch. 1, Art. 1—Nature of Document—The words following “acknow-
ledgment” are hmiting and not defining
GHisa Lav vs, CHoga, 20

Statute
For Interpretation of Statute,—See under °Inferpretation of
Statute

Succession Act (33 of 1925):

—-S. 381 and 387— A debtor to the estate of the deceased can not
get a certificate set aside by a declaratory smit or question the certificate
as a defendant,

RAM CHANDRA vs. RapHa Kisuan, 70

~=S8, 387—Dchior nof proper party —Debtor 1s not a proper party to
succession certificate proceedings The word ‘parties’ 10 S. 387 means
proper parties, ne. rival claimants to a certsficate and not debtors of the
deceased’s estate.

Ray CHANDRA vs. Ravus Kishavw, 70

Tort ¢

—C e of d The of d: for a
wrongful sale is ordinarily the value of the goods on the date of sale.

CHaMPa LAL vs, Ajry Ray 57
—Damages—See under ‘danmages.’
—Encroachment——See under “Erncroachment”.

—Malicious Prosecution—See under ‘Malicrons Prosecution.’

Transfer of Property Act (4 of 1882),
—3. 55—Seller bound to disclose matenial defects, e.g, mnor's ftitle
to a share, reasopable possibility of liigation—Failure to do so amaucts

to fraud,
Kisury Lat vs Mot La, 27
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Transfer of Property Act (4 of 1882) :—Contd. .

—-S, 59—A mortgage for a sum exceeding Rs. 100/- can only be
eﬂ'ected under S. 59 of the T. P. Act by a regstered instrument. The
mere transfer of possession together with ntention of parties to make 2
mortgage 1s not effectual on the ground of the equitable doctrine of part
performence, :

GHISU LAL vs. MsT. GoraN, 57

—Sec. 106—Noftce—Rent note for a definite period. No notice
necessary by tenant that he had discontinued possession.
Sira] UpDIN vs. CHITAR Mar. 40

S. 106—Agriculiura’ leases—In the absence of proof of any settled
custom to the contrary, six months’ notice, is usually held to be necessary
for their determination.

SARTaRAZ ALI vs. Muzarrar Husarx, 37

—S$, 116—To constitute a tenant holding over, there must be assent on
the part of lessor —Assent 1s question of fact —Assent cannot be presumed
from a continuance of possession. )

¥GANESHI vs. KaMAR, 27

—S 116—Surety when holding over—A tenant holds over when he
remams 1n possession and the lessor accepts rent from him .or otherwise
assents to his possession. It 1s essential for the plaintiff to show that

defend bad r d in after the- eapiry of the period
covered by the rent note.

SIRAJUDDIN vs. CHITAR Mar, 40
Usurious Loans Act ‘X of 1918):

—5S, 3—Ex purte sutt—Scope—~The court may apply the Act in an
ex-parte suit. A rate of 120% per annum 1s 1n atself a suffictent gronnd for
granting relief under the Act

*ANTHONY vs NaTnuvat. 49
Waqf (Mussalman) Act (42 of 1923):

—sS. 2 ()—Furmsinng accounts—A person who retains certamn funds
of the wagf in lits hands and continucs to collect certzin rents 1s a person

for the time being admimstering waqf property and 1s bound to furnish
accounts,

ABDUL LATIC (SETH) vs. WILAYAT HUssaiy, 43

Workmen’s Compensation Act (VIII of 1923) : =
~—52(1—d)— An adoptive mother is a “"dependent”.

*B, B, & C. L Ry, vs. MsT: Baie Moorr, 101




- Review of Books.

Current Index, 1934, Published by the Law Printing
House, Mount Road, Madras, Pricc Rs. Jdf-.

This a new publication. It is a vearly digest of all
. Indian and important English cases reported i the different

Law Reports and journals duning 1934, The get up, print
and type leave nothing to be desired. A useful table of cases
over-ruled, distiguished or followed has ULeen classihed
separately for convenience of reference.

Monthly parts and the cumulative half-yearly parts of
this useful publication are also issued so that its 1eaders may
be posted with the latest case law.

Every purchaser of the Current Index for 1934 will be
supplied” free the monthly parts and the cumulative hayg.
yearly parts only of the Current Index during 1935.
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